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THE  OUDH  CASES 

DBCIDBP   BY 

THE  COURT  OF  THE  JUMClAl  COMMISSIONER  OF  IMIDH. 

BENCH. 


CRIMINAL  APPLICATION,  No.  91  OF  1901,* 
Before  Mr.  Scott  and  Mr,  Spanhie, 


Wajid  Ali  Shah  (^Applicant)  v.  Abdul  Ghafur  Khan         1  901 
{Opposite  party).  Dbc.  31. 

Criminal  revision — Revision^  High  Courtis  power  o/y  in  cases 
under  section  145 »  Criminal  Procedure  Code — Criminal  Pro^ 
cedure  Code,  (Act  V.  of  1898),  ss,  145  and  435— Criminal  Pro- 
cedure Code,  proceedings  under  Chapter  XII  of — Jurisdiction. 

Heldy  that  tlie  mere  circumstance  that  an  order,  which  it  ia  sought  to 
have  revised  under  the  High  Court's  powers  of  revision  under  the  Code  of 
Criminal  Procedure,  purports  to  have  heen  made  under  section  145  of  the 
Code,  does  not  debar  that  Court  from  the  exercise  of  those  powers,  and 
that  it  can  interfere  with  the  order,  if  it  is  really  not  an  order  under  that 
section  but  is  passed  without  jurisdiction.  * 

The  words  '*  proceedings  under  Chapter  XH"  in  section  435,  Criminal 
Procedure  Code,  mean  Proceedings  which  are,  as  a  matter  of  fact,  under 
Chapter  XII,  and  not  proceedings  which  purport  to  be  under  that  chapter, 
although  they  are  not  really  so,  and  although  they  may  be  prooeedinga 
for  which  there  is  no  authority  in  the  Code. 

For  applicant,— il/r,  Azizur-rahman  Khan. 
Fob  othbb  sidb» — Mr,  Mohammad  Nasim^ 

•  Against  the  order  of  E.  A.  Kendall,  Esq.,  Seasions  Judge,  Gonda,  dated 
8th  March,  1901,  upholding  the  order  of  M.  Baj  Bahadur,  Deputy  Magistrate, 
Bahraich,  dated  aist  December  1900. 
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Wajid  All  Spankib,  A.  J.  C. — This  is  an  application  for  revision  of  an 

tj.  order  purporting  to  be  made  under  section  145,  Code  of  Criminal 

Gb^urKtan.  P^^o^edare,  1898,  declaring,  as  against  Wajid  Ali  Shah,  certain 
persons  to  be  entitled  to  possession  of  Mohalla  Ghulam  Ali 
Fnrwa  nntil  evicted  therefrom  in  due  course  of  law,  and  for- 
bidding all  disturbance  of  such  possession  until  such  eviction. 

Under  clause  (3)  of  section  435,  Code  of  Criminal  Proce- 
dure, 1898,  proceedings  under  Chapter  XII  of  that  Code  are 
not  proceedings  within  the  meaning  of  that  section.  The 
question  is,  whether  this  Court  has  power,  in  the  exercise  of  its 
revisional  jurisdiction  under  the  Code,  to  interfere  with  an 
order  purporting  to  be  made  under  section  145,  that  is  to  say, 
in  a  proceeding  under  Chapter  XII. 

In  Daulat  Koer  v.  Rameswari  Koeri  (I)  Princep,  J.,  observed 
that  in  the  present  state  of  the  law,  the  power  of  revision  to  be 
exercised  by  the  High  Court  is  limited  to  matters  of  jurisdiction, 
that  is  to  say,  to  cases  in  which  it  is  found  that  the  Magistrate, 
by  taking  proceedings  under  section  145,  has  acted  without 
jurisdiction^  It  dose  not  appear  from  Mr.  Justice  Prinsep's 
judgment  to  what  power  he  referred,  but  in  his  judgment  in 
Laldhari  Singh  v,  Suhhdeo  Narain  Singh  (2)  the  learned  Judge 
observed  : — "  I  have  studiously  abstained  from  any  reference  to 
the  evidence  in  this  case,  because  a  case  under  section  145  is 
not  one  with  which  we  can  deal  as  a  Court  of  revision  under 
the  Code  of  Criminal  Procedure.  Such  cases  are  expressly 
excluded  from  our  cognizance  as  a  Court  of  revision  under  that 
Code.  Our  powers  are  under  the  Charter  Act,  and  these  can 
be  exercised  only  in  respect  of  j»*risdiction."  In  the  case  of 
Eurhullubh  Narain  Singh  v.  Lachmeswar  Prasad  Singh  (3)  the 
Calcutta  High  Court  considered  the  question  whether  the  powers 
of  the  High  Court  as  a  chartered  High  Court,  under  section  15 
of  the  Charter  Act,  were  taken  away  by  clause  (3),  section  435, 
Code  of  Criminal  Procedure,  1898,  and  decided  that  they   were 

(1)    1,  L.  B„  26  Calc,  625  (2)    I.  L.  R.,  2?  Clac,  893. 

(3)    I,  L.  fi.,  26  Calc.  1S8. 
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nok,  that  the  terms  of  section  435  mean  that  orders   tinder  the       ^Sil^u^^^ 

.  .  .  Shah 

exempted  sections  mentioned  in  clause  (3)  most  have  been  passed  v 

with  jurisdiction,   and   that   if  such   orders   are  challenged  as    Ghafur  Khan. 

made  without  jurisdiction,   the   mere   fact  of  their  purporting 

to  be  passed  uuder  the  exempted  sections  would  not  bring    them 

within  those  sections,  so  as  to  debar  the  exercise  of  the  powers 

of  the  High  Court  under  section  15  of   the   Charter   Act.     In 

his  judgment  in  the  case  of  Laldhari  Singh  [1]    Mr.  Justice 

Ameer  Ali  referred  to  the  case  last  cited,  and  expressed  the  opinion 

that  the  High  Court  had  the  power  to  interfere,  both  under    its 

revisional  jurisdiction  as  also  under  clause  (15)  of  the    Charter, 

on  the  ground  that  the  case  fell. clearly  within   the    enunciation 

of  the  law  as  set-out  in  the  case  of  Harbullubh  Narain, 

In  Jag  Mohan  Pal  v.  Ram  Kumar  Gope  [2]  Mr.  Justice 
Kampini  and  Mr.  JJustice  Gupta  held  that  proceedings  under 
Chapter  XII  of  the  Code  of  CriminaljProcedure  are  not  pro- 
ceedings with  regard  to  which  a  Sessious  Judge  has  any  powers 
of  revision  or  reference,  and  the  High  Court  has  no  power  to 
interfere,  except  under  the  powers  of  "  superintendence  "  con- 
ferred upon  it  by  sections  15,  24  and  25,  Vict.,  C.  104,  In 
in  re  Pandurang  Govind  [3]  Jenkins,  C.  J.,  observed  that 
'•proceedings  uuder  section  145  of  the  Code  are  by  section  435 
expressly  excluded  from  the  class  of  proceedings  liable  to  be 
dealt  with  on  revision,"  and  that  "  in  all  the  cases  in  which  the 
High  Courts  have  interfered  with  proceedings  purporting  to 
have  been  taken  under  Chapter  XI  [,  that  interference  has  been 
justified  by  the  fact  that  the  orders  revised  were  not  really 
orders  under  that  chapter  at  all,  but  would  have  required,  to 
validate  them,  powers  which  the  legislature  has  not  seen  fit  to 
confer  on  any  one."  In  in  re  Pandurang  Govind  [4]  an  applica- 
tion was  made  under  section  435  for  revision  of  an  order  passed 
by  a  Magistrate,  The  Court  observed  that  the  first  point  for 
consideration  in  the  case  was  whether  the  Court  had,  in  the 
exercise  of  its  revisionary  powers,  jurisdiction  to  interfere  with 
the  order.     The  Court  decided  that  the  order  was  passed   under 

[11    I.  L.  B.,  27  Calc,  82.  f2]     I.  L.  R.,  28  Calc,  416. 

[3J    I.  L.  B.,  25  Bom.,  m.  [4]    1,  L,,  R.,  24  Bom.,  527. 
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^shah  section  145,  and  then  observed  : — "  The  High  Court  has  or- 
AbdtOGhafur  ^*°*"'y  "^  jurisdiction  to  interfere  with  an  order  under 
£hAn.  Chapter  XII,  which  is  not  a  proceeding  ;  but  when  the  Magis- 
trate exceeds  bis  jurisdiction  the  [High  Court  has  power  to 
interfere  in  its  extraordinary  jurisdiction  to  set  the  order  aright. 
It  is  not  clear  whether  the  Court  referred  to  its  revisional 
jurisdiction  under  the  Code  or  to  its  powers  under  its  Charter, 
but  according  to  the  head-note  to  the  case,  the  Court  referred 
to  its  revisional  jurisdiction  (section  439). 

There   are   some   other   cases  which  are  in  point.     Under 
section  4S5  of  the  Code  of  1882  orders  made  under  sections  143 
and  144  were  not,  as  they  are  not  now  under  section  435  of  tbe 
present   Code,   proceedings   within  the  meaning  of  the  section* 
In  Ananda  Chandra  Chattacharjiy.  Carr  Stephen  (1)  Fetheram, 
C.  J.,  observed  that  the  mere  statement  that   an  order  is  made 
under  section  144,  does  not  make  it  an  order  under  that  section  ; 
and  that,  if  it  is  not  such  an  order  as  is  contemplated  by  the  sec- 
tion, and  could  not  be  made  under  it,  any  Court  having  jurisdic- 
tion to  review  orders  under  section  435  would  not  be   prevented 
from  doing  so  by  the  proviso  to  the  section,   because  the   order 
under  review,  though  headed  under  section  144,  was  not  in   fact 
made  under  that  section.     In  Queen-Empress  v.  Pratab  Chander 
Ghose{2)  an  order,  purporting  to  be  made  under  section   144   of 
the   Code    of  1882,    was  passed  by  a  Magistrate,     The  Sessions 
Judge    referred    the  case  to  the   High  Court  under  section  438. 
The   Court   (Maclean,   C.  J.,  and  iBanerji,  J„)  entertained  the 
application,   and    set   nside  the  order  as  not  authorized  by  law, 
holding   that   if  an  order  be  one  which  cannot  be  made  under 
section  144,  the  mere  fact  of  the  order  purporting  to  bo  made 
under  that  section  does  not  prevent  the  High  Court  from  inter- 
fering with  it  in  revision.     The  same   learned  Judges  took  the 
same  view  in  Roop  Lai  Dass  v,  David  Manooh  (3). 

Though  apparently  there  is  some  authority  for  the  proposi- 
tion that  the  High  Court  cannot  in  the  exercise  of  its  powers 


(1)    1.  L,  B.,  19  Calc,  127.  (2)    1.  L.  R.,  25  Calc,  85. 

(3)    2  Calc,  W.  N.,  572, 
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of  rivision  under   the  Code  of  Criminal    Frocedni*,      1898,      Wajid  Ali 

•  111  Bhftli 

interfere   with   an   order   purporting   to  be  made  under  sec-  v, 

tion  145   of  that    Code,   the     preponderance  of  authority     is    Qi^S^Khatt. 

opposed   to   this  proposition,    and  is  in  accordance  with  what 

seems  to  me  to   be  the  true   interpretation   to   be  placed  on 

clause   (3)   of  section  435  of  that  Code.    The    section     says 

that  "  proceedings  under  Chapter  XII  "  are  not  proceedingf 

within  the  meaning  of  the  section,  which  must  mean  proceedings 

which  are,  as  a  matter   of  fact,  under  Chapter  XII,  and  not 

proceedings  which  purport  to  be  under   that  chapter,  although 

they  are  not  really  so,  and  although  they  may  be  prooeedingt 

for  which  there  is  no  authority  in  the  Code.    I  think,  therefore 

that  the  mere  circumstance,  that  an  order,  whit h  it  is  sought  to 

have  reyiaed   under  the   Court's  powers  of  revidion  under  the 

Code,  purports  to  have  been  made  under  section  145,  does  not 

debar  this  Court  from  the  exercise  of  those  powers,  and  that  th« 

Court   can  interfere   with  the  order,  if  it  is  really  not  an  order 

under  that  section  but  is  passed  without  jurisdiction. 

In  the  present  case  the  applicant  has  not  appeared  before 
us  to  support  the  application,  and  apparently  is  not  prepared,  or 
does  not  care  to  contend  that  the  order  complained  of,  purporting 
to  be  passed  under  section  145,  was  passed  without  jurisdiction* 
I  would  therefore  dismiss  the  application. 

Scott,  J.  C. — I  concur  in  the  interpretation  of  section  435, 
Criminal  Procedure  Code,  which  my  learned  colleauge  has  given 
to  it  in  his  order  ;  and  as  the  applicant  has  not  appeared  to 
support  the  application,  I  would^also  dismiss  it. 
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SECOND  CIVIL  APPEAL,  No.  257  OP  1900,  • 

Before  Mr.  Scott. 

1902  Jagdamba  Bakhsh  and  othera  {Plaintiffs)  v.  Sitla  Bakhbh 

Jant.  3.      and  others  {Defendants)^ 

Joint\  family  property ^   suit   for  possession  of  share  'in — Decree  for 
joint  possession  of  family  property —Sons    horn  after  sepmration^  right 
of  J  as  to    ancestral    property — Hindu    Law-^  Limitation    Act^    sch,  ii^ 
art.  242. 

The  defendaBts  and  R  were  the  sons  of  B.  S,  and  formed  a  joint  Hinda 
family.  R  with  his  two  sons  separated  from  them.  After  the  separation 
two  mores  son  were  born  to  him.  More  than  twelve  years  after  the 
separation  on  the  death  of  B.  S.  the  four  sons  of  E  sned  for  possession  of  a 
Share  in  his  property.  The  Court  dismissed  the  suit  on  the  ground  that, 
as  instituted,  it  was  a  suit  for  joint  possession  with  the  defendants  of  a 
specific  share,  and  the  plaintifE  could  sue  only  for  partition. 

Held  that,  in  a  suit  for  a  specific  share  of  family  property,  a  decree 
for  joint  possession  of  an  undefined  share  in  that  property  can  be  passed. 

Held  further,  that,  the  separation  having  taken  place  more  than  twelve 
years  before  the  date  of  institution  of  the  suit,  the  suit  was  barred 
under  art.  142,  sch.  ii  of  the  Limitation  Act. 

Held  further,  that  the  plaintiffs,  who  were  bora  after  the  separation 
never  acquired  a  share  in  the  family  property  and  were  not  entitled  to  it. 

Fob  Appellants. — B.  Basudev  Lai  and  P.  Gokaran  Nath 

Misra. 

For  Respondbnts. — Mr,  Ifabi-ullah. 

Scott,  J.  C. — The  defendants-respondents  in  this  snit  are 
the  yonnger  brothers  of  Baghnnath,  the  father  of  the  plaintiffs- 
appellants,  and  were  the  sons  of  Bhagwant  Singh.  It  is 
admitted  that,   according   to  the  custom   of  the  family,   on  a 

*  Against  the  decree  of  Euar  Farmanand,  Subordinate  Judge,  Unao,  dated 
28th  March  1900,  confirming  the  Decree  of  Munsif »  Porwa,  dated  SOth  Septem- 
ber  1899. 
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partition  the  eldest  son  is  entitled  to  three  shares  ;   the   second      *^^^*^^ 
to  two  shares  ;  the  third  to  1^  shares  ;  and  the  fourth  son  to  one      and  othen 
share;  the  remaining  sons,  if  any,  being  entitled  only  to  mainten-    sitia  Bakhsh 
ance.  On  the  death  of  Kalandar  Singh,  the  brother  of  Bhagwant     ^"^^  ^^^®'^- 
Singh,  his  widow  and  danghter-in-law  took  Raghuuath  to   livo 
with  them,  and   he  obtained  possession  of  Ealandar    Singh's 
property   on  their  death.     It  has  also  been  found  that  the  two 
minor  plaintiffs   were  born   after  their   father  lefc  his  father's 
house  with^the  other  two  plaintiffs.     The  present  suit  was  insti- 
tuted for  possession  of  a  5  biswansis  5  kaehwansis  4  anwansis 
share,  out  of  the  13  biswansis  2  kaehwansis  12  anwansis  share 
in   Uauza  Narichok,  Pargana   Maurawan,   which  belonged  to 
Bhagwant  Singh.     The  defendants  pleaded,  inter  alia,  that   the 
suit  is  barred  by  limitation,  and  that  a  partition  had  been  effect- 
ed in  1^87,  under   which   Baghunath  obtained,  as  his  share  of 
the  family  property,   the   share  of  which  the  plaintiffs  are  at 
present   in  possession.    The  lower  Courts   have  found  that  in 
that  partition   Raghunatb   represented  Ealandar   Singh  only, 
and  have  held  that  the  plaintiffs'  claim  to  the  property  in  suit 
is  not  barred  thereby.     The  lower  appellate  Court  has  found 
that  Raghunatb  left    his   father's   family,  taking  his  sons  with 
bim,  ftiore   than   12   years  prior   to  the  commencement  of  the 
present  litigation,  and  afterwards    resided  permanently  with  the 
widow  and  daughter-in-law  of  Kalandar  Singh,  and  that  the 
plaintiffs,  Jagdamba  Bakhsh  and  Jageshur  Bakhsh,  have  to  their 
knowledge  Jbeen")  excluded   since  then  from  participation  in  the 
profits  of  the  family  property. 

It  has  foundl  also  that  the  minor  plaintiffs  were  never 
members  of  a  joint  family  with  the  defendants,  and  that  the 
allegation  in  the  plaint  to  the  effect  that  the  plaintiffs  were  for 
the  first Jime  lexcluded  in  May  1892  is  untrue. 

It,  however,  held  that  all  the  plaintiffs  acquired  a  right  at 
their  birth  to  a  share  in  the  property,  which  Bhagwant  Singh 
obtained  from  his  father,  by  which,  I  presume,  it  is  meant  that 
they  acquired  a  right  to  the  share  of  the  ancestral  property, 
which  fell  to  Bhagwant  Singh  on.  partitioni    It  also  held  that 
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"^^^hh*      *^®  ®^^*^»  '^  ^^^  *®  ^^^  plaintiffs  Jagdamba  Bakhsh  and  Jageshur 

ftod  others      Bakhsh  are  concerned,  is  barred  by  articles  127  and  142  of  the 

Situ  Bakhth    Second  schedule  of  the  Limitation  Act,  but  that  the  suit  of  the 

and  ethen.      ^^j^^^.  pjainyfpg  jg  ^ot  so  barred.     Their  suit  has  been  dismissed 

on  the  ground  that,  as  instituted,  it  is  a  suit  for  joint  possession 

with  the   defendants  of  a  specific  share,  and  the  plaintiffs  could 

sue  only  for  partition. 

In  appeal  it  is  contended  that  there  is  no  speoificjand  dis- 
tinct allegation  that  the  plaintiffs  were  -ever  excludedlto  their 
knowledge ;  that  so  long  as  the  plaintiffs  were  minors  they  could 
not  be  said  to  have  been  excluded ;  that  there  is  no  eyidenoe  of 
their  exclusion;  that  article  142  of  the  second  schedule  of  the 
Limitation  Act  is  inapplicable  ;  and  that  the^minor  plaintiff* 
could  on  their  plaint  obtain  the  relief  asked  for  or  any  other 
relief  to  which  they  are  entitled. 

In  my  opinion  the  reasons  assigned  by  the  lower  appellate 
Court  for  refusing  to  grant  the  minor  plaintiffs  a  decree  are 
erroneous  ;  and  that,  in  a  suit  for  a  specific  share  of  a 
family  property,  a  decree  for  joint  possession  of  an  unde- 
fined share  in  that  property  could  be  passed,  I  think,  however, 
that  the  findings  of  the  lower  appellate  Court  must'be^taken 
to  amount  to  a  finding  that  more  than  twelve  years  before 
the  date  of  institution  of  the  suit,  Raghunath  and  the  plaintiffs, 
his  sons,  ceased  to  be  members  of  a  joint  family  with  the  defen- 
dants. The  property  in  suit  thereupon  ceased  to  be  the  joint 
property  of  a  joint  family  of  which  Raghunath  and  the  plaintiffs 
were  members,  and  article  127  of  the  second  schedule  of  ;the 
Limitation  Act  is  inapplicable.lt  is  moreover  not*alleged  in  the 
plaint  and  is  not  contended  here,  that  the  plaintiffs  or  their 
father  remained  members  of  a  joint  family  with  the  defendants 
after  Raghunath  went  to  reside  with  the  widow  andthe'daughter- 
in-law  of  Ealandar  Singh.  The  property  after  that  continued 
to  be  joint  property  in  which  Raghunath  and  his  sons  who  were 
then  in  existence  had  a  share  ;  but  it  was  not  their  joint  family 
property.  Article  127  refers  to  a  suit  to  enforce  a  right  to 
Aar«  in  joint  family  property,  and  the  linitatioQ  applioable  ta 
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the  preseut  suit  is  provided  by  article  124.  Raghanath  and  the 
first  plaiatitF  were  eutitled  to  a  share  in  the  family  property 
wheu  they  separated  from  the  defendants  ;  but  the  plaintiifs,  who 
were  not  then  born,  never  acquired  a  share  iu  that  proper ty, 
except  as  members  of  a  joint  family  with  their  father  and 
brothers;  and,  as  admittedly  neither  the  plaintiffs  nor  their 
father  have  received  any  share  of  the  profits  of  the  property  in 
suit  since  separation,  which  has  been  found  to  have  taken  place 
more  than  twelve  years  before  the  date  of  institution  of  the  suit, 
the  suit  is  barred  under  article  142.  The  appeal  therefore  faila 
and  is  dismissed  with  costs. 


Jag^damba 

Bakhsh 
and  otheri 

V. 

Bitla  Bakhih 
and  others. 


EXECUTION  OF  DECREE  APPEAL,    No.  2  OF  1901.* 

:o: 

Before    Mr.  Scott. 

CflBDU,  minor,  under  the  gu?irdianship  of  his  mother  Mnsam- 
mat  Qulaba,  and  Musammat  Gulaba  {JudgiT^ent-debtors)  t?.  Pabagi 
{Decree-holder, ) 

Execution  of  decree  —  Compromise^  decree  passed  on — Sale  of 
immoveable  property^  decree  for^  in  simple  money 'Suit-^ Immoveable 
property  outside  IocjlI  jurisdiction  of  Court  passing  decree,  execution 
against — Jurisdiction  -  Transfer  of  simple  money^decree — Decree 
passed  on  compromise^  objection  as  to  validity  of —  Civil  Procedure 
Code,  8.  248. 

Iq  a  decree  for  moDey  it  was  adiieil  that  m  case  of  default  the  jadg- 
ment  debtors'  share  io  a  certain  village  might  be  sold  accordiog  to  law. 
The  decree-holder  applied  for  executioo  of  his  decree,  aod,  as  the  share 
was  outside  the  local  jurisdlotioa  of  the  Court,  he  also  applied  for  a  trans- 
fer certificate. 

Oq  certain  objections  taken  by  the  judgment-debtors,  one  of  whom 
was  a  minor,  it  was  held  that  the  Court  had  no  jurisdiction  to  pass  a  decree 
for  the  sale  of  the  property  to  which  the  application  for  execution  related, 
as  the  suit  was  not  one  for  the  sale  of  it;  but  that  the  decree  could  be 
transferred  for  execution  as  a  simple  money-decree. 

*  Against  the  order  of  W.  R.  Q.  Moier,  Esqr.,  District   Judge,  Sitapur,  dated 
29th  October  1900,  confirming  the  order  of  AC.  Muhammad  Afzal  All,  Moniif, 
Biswan,  dated  23rd  December  1893.    , 


1902 
Jany.  7, 
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CJi^,  mipor 

'nnder  t^e 

gaardianship 

of  his  mother 

Musammat 

Oulaba 

Paragi. 


Held  farther,  that  a  decree  passed  in  a  oompromiBe  is  valid  until  set 
aside  in  a  regular  suit  iostituted  for  that  purpose.  Whether  it  was  passed 
in  a  suit  in  which  no  guardian  ad  litem  for  the  minor  was  appointed  or  on 
a  compromise  without  the  consent  of  the  Court,  are  questions  which  can 
not  he  considered  on  an  application  for  execution  or  by  a  Court  executing 
the  decree. 

Fon  Appellants. — B.  Salig  Ram. 
For  Rbspondbnt. — Mr.  O'Neill. 

Scott,  J.  C— -Oa  the  10th  July,  1895,  Gopal,  the  father  of 
the  respondent  Paragi,  obtained  a  decree  against  Musammat 
Gnlaba  the  widow  and  Chedu  the  son  of  Gaya  for  Rs.  700, 
l^itb  interest  at  the  rate  of  8  anaas  per  cent,  per  mensem  ;  and 
it  was  added  that  ^'  in  case  of  default  three  annas  share  in  Manza 
Narain  Khera,  Pargana  Pirnagar,  may  be  sold  according  to  law." 
The  decree  purported  to  have  been  passed  in  the  absence  of  the 
defendants,  but  under  a  compromise  which  Musammat  Gulaba 
filed  in  Court  on  the  11th  July,  1895,  after  the  consent  of  the 
Gonrt  to  the  compromise  had  been  obtained* 

On  the  16th  July,  1898,  the  decree-holder  applied  under 
section  248,  Civil  Procedure  Code,  but  on  the  form  used  for 
applications  for  execution  of  decree,  and  under  the  heading 
**mode  in  which  the  assistance  of  the  Court  is  required  "  it  was 
stated  "  notice  under  section  248,  Civil  Procedure  Code,  to  be 
issued  to  the  judgment-debtors.  On  the  day  fixed  for  hearing 
the  decree-holder's  representative  will  file  a  copy  of  the  decree 
and  obtain  a  transfer  certificate." 

On  receipt  of  notice  the  jndgment-debtors  objected  to 
execution  on  the  following  grounds :  that  the  decree  was 
obtained  by  fraud ;  that  it  could  not  be  executed  as  it  had  not 
been  made  absolute  ;  that  Musammat  Gulaba  did  not  file  the 
compromise  on  which  the  decree  was  based  ;  and  that  the  Munsif 
had  no  jurisdiction  to  pass  or  execute  a  decree  against  property 
outside  the  limits  of  his  local  jurisdiction. 

The  Munsif  held  that  Musammat  Gnlaba  was  a  party 
to  the  compromise,  but  that  thd^  Court  had  no  jurisdiction 
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to  charge  the  property  which  was  outside  his  local  jurisdiotioa,    Ohedn,  mA&i 
or  to   take  proceedings  in   execution  against  it.     He  held  that 
the  decree  could  be  executed  and  transferred  as  a  naere  money- 
decree. 


On  appeal  the  District  Judge  held  that  the  share  "  was  dis- 
tinctly hypothecated  in  the  decree,  that  is,  the  judgment-debtor 
was  bound  not  to  transfer  it,"  and,  as  the  case  was  similar  to 
that  reported  in  I.  L.  R.,  22  Culc,  p.  859,  he  dismissed  the 
application  for  execution  and  directed  "  the  plaintiflF  to  bring  a 
regular  suit  under  section  69  (sic)  of  the  Transfer  of  Property 
Act  for  sale." 

On  appeal  (o  tliis  Court  both  parties  admitted  that  the  three 
annas  share  in  Mauza  Narain  Khera  was  hypothecated  in  the 
decree,  and  the  decree-holder's  contention,  that  although  section 
99  of  the  Transfer  of  Property  Act  prevented  the  sale  of  the 
property,  except  in  execution  of  a  decree  obtained  in  a  suit 
instituted  under  section  67  of  that^Act,  there  was  nothing  to 
prevent  its  being  attached,  was  allowed  and,  as  there  were  other 
questions,  which  had  been  left  uudecided  by  the  District  Judge, 
the  case  was  reminded  to  hiin  for  disposal  on  the  merits. 

My  attention  was  not  then  drawn  distinctly  to  the  fact  thai 
the  property  referred  to  in  the  decree  was  not  within  the  limita 
of  the  Munsif  s  local  jurisdiction.  Had  it  been?  1  should  pro- 
bably have  disposed  of  the  appeal  difiFereutly,  and  1  held  that  the 
share  was  hypothecated  by  the  decree,  solely  because  the  parties 
did  not  then  dispute  it. 

The  present  District  Judge  has  now  disposed  of  the  appeal 
and  dismissed  it,  but  he  has  recorded  his  opinion  that,  although 
the  property  is  situated  outside  the  local  limita  of  the  Munsif  a 
jurisdiction,  on  the  authority  of  G opt  Mohan  Roy  v.  Doyhakinati' 
dan  Sen  [1],  the  decree  against  ii  may  be  executed  by  the  Munsif. 

It  is  unnecessary  to  say  whether  I  do  or  do  not  agree* 
'with   the    ruling    of  the  Court  in  that  case,  as  the  Munsif  had 

[1]    I.  L.  R.,  19  Calc,  13. 
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^^derTh"*^'    certainly  not  jurisdiction  to  pass    a    decree  for    the  sale  of  the 

guardianship     property  to  which  the   present    application    relates,  as  the  suit 
of  his  mothor  ,       ,  «  « 

Musammat      was  not  one  for  tlie  sale  of  it.     He  passed   the  decree  solely  on 

^^  the  compromise  entered  into  between  the  becree-holder  and  the 

Pwagi.         judgment-debtors,  and  the  fact  tliat  he  passed    it  does  not  give 

him  jurisdiction  to   execute  it.     In  my  former  order    I  merely 

held  that  the  property  being  within    the    jurisdiction    of    the 

Munsif,  he  could  attached  it,  but  could  not  sell  it,  as  the  sale  is 

barred  under  the  provisions  of    section  99    of  the  Transfer    of 

Property  Act.      The  only  question,     which  was    then  argued 

before  me  and  decided,  was  whether  or  not  a  Court,  which  could 

not  order  the  sale  of  property  could  order  it  to  be  attached. 

It  has  now  been  contended  for  the  appellants-judgment- 
debtors,  that  the  decree  is  invalid  as  against  Chedu,  as  he 
was  a  minor  when  it  was  passed  and  no  guardian  ad  litem 
was  appointed,  and  it  was  passed  on  a  compromise  with- 
out the  permission  of  the  Court,  and  also  that  execution 
of  it  is  barred  by  limitation.  In  my  opinion  the  decree  is 
valid  until  set  aside  in  a  regular  suit  instituted  for  that 
purpose.  Whether  it  was  passed  in  a  suit  in  which  no  guardian 
ad  litem  for  the  minor  was  appointed  or  on  a  compromise  with- 
out the  permission  of  the  Court,  are  questions  which  cannot  be 
considered  on  an  application  for  execution  or  by  a  Court  execut- 
ing the  decree. 

The  application  is  not  barred  by  limitation  as  the  application 
under  section  148,  Civil  Procedure  Code,  was  made  within 
three  vears  from  the  date  of  the  decree  and  gave  a  fresh  start- 
ing point  for  limitation,  and  three  years  frou)  its  date  had  not 
expired  when  the  application  for  execution  was  made  on  the 
9th  August,  1900. 

The  result  is  that  I  dismiss  the  appeal  from  the  order  of 
the  District  Judge,  wiiich  confirmed  the  order  of  the  Munsif,  to 
the  effect  that  the  decree  can  be  transferred  for  execution  as  a 
simple  money-decree. 

The  respondent  will  have  his  costs  in  the  appeal. 
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BENCH. 

:o: 

FIRST  CIVIL  APPEAL,  No.  103  OF  1900.* 

Before  Mr,  Scott  and  Mr.  Spankie. 

Jagan  Nath  (Plaintiff)  v.  Gajadhar  (Defendant).  1901 

Jamt.  15« 

:o: 

Atuard — Decree  in  terms  of  award ,  appeal  from — Arbitrator^ 
misconduct  of — Award,  grounds  of  setting  aside — Civil  Procedure 
Code,  ss.  521  and  522-- Appeal. 

:o: 

Held,  that  a  decree,  which  is  in  terms  of  an  award,  is  not  appealable  on 
the  ground  of  the  misconduct  of  the  arbitrator.  The  terms  of  the  ttection 
522,  Civil  Procedure  Code,  seem  to  require  that  a  distinction  shall  be  drawn 
between  an  award  which  has  no  legal  effect  bein^  void  ab  iuitio,  and  an 
award  which  has  le^al  effect'  unless  and  until  it  is  set  aside  on  ony  of  the 
grounds  mentioned  in  clause  b  (a;,  (t),  or  (c)  of  section  521,  Civil  Procedurt 
Code.  The  award  referred  to  in  the  final  words  of  section  622,  providing 
that  there  shall  he  no  appeal  from  the  decree,  except  in  so  far  as  it  is  id 
excess  of,  or  not  in  accordance  with,  "  the  award,"  clearly  inclndes  an  aw  ard 
which  the  Court  which  passed  the  decree  has  been  ai^ked  to  set  astiie  on 
some  one  or  other  of  the  grounds  mertioned  in  clauses  (a).  (6),  or  (c)  of  sec- 
tion 521,  and  which  the  Court  has  refused  to  set  aside  on  the  grounds  on 
which  it  was  asked  to  do  so.  The  decree  referred  to  clearly  includes  a 
decree  which  has  followed  on  a  judgment  in  accordance  with  such  award. 
Where  therefore  the  Court  has  refused  to  set  aside  an  award  on  the  grounds 
mentioned  in  clauses  (a),  (6),  or  (c)  of  section  521  and  has  given  judgment 
in  accordance  with  the  award,  the  decree  which  follows  on  the  judgment  so 
given  is  one  from  which  no  appeal  lies,  except  in  so  far  as  the  decree  is  in 
ezcees  of,  or  not  in  accordance  which,  .such  award. 


Fob  Appellant. — Mr.  DeGrvyther  and  M.  Shahab-ud-din, 

For  Respondbnt. — M,  Mohammad  Kasim   and  M.  Moham- 
mad Abid. 

Spankie,    A.   J.    C. — This   is   nn   nppenl    from   an  original 
decree  passed  by  the  8nl)ordinate  JnJ^ro  of  Rnf»  B.ireli. 


*AgaiDBtthe  decree  of   Moulvi    Mohammad  Asghar,   Sabordinate  Jadgt, 
Bat  BareU,  dated  the  31tt  May  1900« 
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Jagan  Nath  The  partiea  to  the  suit  applied  id  the  Court  below  to  refer 

Oajadhar.  the  matters  in  difference  between  them  to  the  arbitration  of  one 
Manik  Chand,  and  the  Subordinate  Jndge  according! j  made  an 
order  referring  the  matter  to  his  arbitration.  The  arbitrator 
made  and  signed  and  filed  in  Court  an  award.  The  plaintiff 
applied  to  the  Subordinate  Judge  to  set  aside  the  award  on  the 
ground  of  the  misconduct  of  the  arbitrator.  The  Subordinate 
Judge  entertained  and  determined  the  objections  to  the  award, 
and  refused  the  application,  and  gave  judgment  in  accordance 
with  the  award.  Upon  the  judgment  so  giyeu  a  decree  followed, 
which  is  in  terms  of  the  award.  The  plaintiff  appeals  from  this 
decree  on  the  ground  that  the  award  is  vitiated  by  the  miscon- 
duet  of  the  arbitrator.  The  defendant  takes  a  preliminary 
objection  to  hearing  of  the  appeal,  which  is  that,  under 
section  522,  Code  of  Civil  Procedure,  no  appeal  lies  from  the 
decree,  it  being  in  terms  of  the  award.  The  objection  raises 
the  question  whether  a  decree,  which  is  in  terms  of  an  award, 
13  appealable  on  the  ground  of  the  misconduct  of  the  arbitrator. 

In  thA  following  cases  it  was  held  that  an  appeal  lies  from 
a  decree  passed  in  terms  of  an  award  on  the  ground  that  there 
is  no  legal  award, — Dehendra  Nath  Shaw  v.  Auhhoy  Chum 
Bagchi  [1];  Lachman  Das  v.  Brijpal  [2]  ;  Svppu  v.  Govinda 
Chary ar  [3]  ;  and  VenkayyaY.  Venkatappayya[4i'\.  In  Naiidram 
Daluram  v.  iV>m  Chand  Jadav  Chand  [5]  it  was  held  that,  where 
a  decree  has  been  passed  in  accordance  with  an  award,  an 
appeal  lies  only  where  the  question  is  whether  the  award  was 
illegal,  being  void  ab  initio.  In  that  case  Sargent,  C.  J.,  observ- 
ed that  it  is  not  clear  from  the  judgments  in  Lachman  Da$  v. 
Brijpal  [2]  whether  by  the  expression  "in  law  no  award"  the 
Court  meant  not  only  an  award  which  has  no  legal  effect  ah  initib^ 
but  also  one  which  is  voidable  under  section  522.  The  learned 
Chief  Justice  proceeded  to  hold  that  the  judgment  of  the  Privy 
Council  in  Maharaja  Joy  Mungul  Singh  Bahadur  y.  Mohan 
Ram    Marwari  [6]  is  irreconcilable    with    any    other     view 

[1]     I.  L.  R.,    9Clac.,906.  [2]     1.  L.  B.,    6  AU.,  174. 

[8J    I.  L.  B„  11  Mad.,  85.  [4J    I.  L.  B.,   16  Mad.,  848. 

[6]    I,   L.  B.,  17  Bom.,  367.  [6]    28W.  B.,  429. 


Digitized  by 


Google 


Vol.  v.]  the   OUDH  CASES.  15 

than  that  it  is  only  where  the  award  is  not  a  legal  award  in  the  Jagan  Kath 
sense  of  its  having  no  legal  effect  ab  initio  that  the  appeal  will  SAjad^r. 
lie.  The  remark  of  the  learned  Chief  Justice  as  to  the  jadg« 
ments  in  Lachman  Das  v.  Brijpal  [1]  appears  to  apply  also  to  the 
judgments  in  the  other  cases  cited  above»  decided  by  the  Calcutta 
and  Madras  High  Courts  In  Saturjit  Pertap  t.  Dulhin  Qulah 
Koer  [2]  the  case  last  cited  was  followed* 

In  three  cases  decided  by  the  Allahabad  High  Court  has 
been  held,  that  an  appeal  will  not  lie  from  a  decree  pass  ad  ii^ 
terms  of  an  award  on  the  ground  of  the  misconduct  of  the 
arbitrator.  Those  cases  are  Muhammad  Ismail  Klian  y«  Imam 
All  Khan  [3],  decided  by  Edge,  C,  J.,  and  Mahmood,  J.,  Ram 
Dhan  Singh  v.  Karan  Singh  [4]  ;  and  Ibrahim  Ali  y.  Mohsin 
Ali  [5],  a  case  decided  by  the  six  Judges  of  the  Court*  In  the 
judgment  in  the  case  last  cited  reference  is  made  to  the  case 
decided  by  the  Privy  Council,  which  is  mentioned  above,  and 
the  observation  is  made  that  it  may  be  inferred  from  the  judg- 
ment in  the  Privy  Council  case  that,  when  the  Court  has  heard 
and  determined  objections  filed  to  the  award  and  then  made  a 
decree  in  accordance  with  the  award,  no  appeal  lies  in  respect 
of  any  of  the  matters  included  in  the  objections. 

There  is  one  other  case  which  bears  on  the  point  we  have 
to  decide,  and  that  is  the  case  of  Kali  Prosunno  Ghose  v.  Rajani 
Kard  ChaXterji  [6].  In  that  case  Maclean,  J.  C,  held  that  the 
award  spoken  of  in  section  522  is  one  which  has  been  regularly 
and  properly  arrived  at  by  the  ^arbitrator  ;  in  other  words,  it 
Qiust  be  a  valid  and  legal  award.  The  learned  Chief  Justice 
decided  that  there  was  such  concealment  on  the  part  of  the 
plaintiff  as  to  vitiate  the  award  under  the  provisions  of  section 
521.  In  the  same  case  Mr.  Justice  Bannerjee  expressed  the 
Qpinion  that  what  the  Legislature  meant  to  declare  to  be  final 
^as  the  decree,  supposing  the  award  to  be  unassailable  on  the 
ground  of  illegality  or  invalidity  for  any  of  the  reasons  referred 

t^j    I.  L.  B.,  AU.,       174.  [2]    I.  L.  B.,  24  Calc.,  469. 

[3J    AU^  W.  N.  1888,131.  [4]     I.  L,  B.,18  AU„414. 

[5]    I.  ti.  B.,  II  AU.,  4S2.  [e]    I.  L  B.,  25  Calo.,  141., 
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Jftgftn  Nath  to  in  seciion  521,  and  that  it  was  not  intended  that  the  decision 
Gftjiulhar.  ^'  ^^^  Court  touching  the  objection  to  the  award  as  contem- 
plated bj  section  521  should  be  matters  beyond  que^^tion  by 
appeal.  The  learned  Judge  observed  that  he  was  nnable  to 
appreciate  the  force  of  the  argument  that  the  decisions  to 
which  he  referred  are  intended  to  apply  only  to  cases  where  an 
award  was  a  nullity,  as  distinguished  from  cases  in  which  the 
award  was  liable  to  be  set  aside  upon  some  one  or  the  other  of 
the  grounds  mentioned  in  clauses  (a),  (6)  and  (c),  of  section 
521.  The  learned  Judge  held  that  upon  the  facts  found  the 
award  was  clearly  invalid  under  clauses  (a)  and  (b)  of  that 
section.  The  opinion  expressed  by  Mr.  Justice  Bannerjee  scarcely 
appears  to  be  consistent  with  the  tenor  Jof  the  first  part  of  the 
learne«l  Judge's  judgment  in  Shama  Sundram  Iyer  v,  Abdul 
Latif  [1]  In  the  judgments  in  Kali  Prosunno  Ohose's-  [2J  the 
case  of  Nandram  Daluram  [3]  and  Ibrahim  Alt  [4]  are  not 
referred  to. 

I  think  that  the  correct  view  of  the  law  was  taken  in  the 
cases  of  Nandram  Daluram  v.  Nemchand  Jadavchand  [3]  and 
Ibrahim  Ali  v.  Mohsin  AH  [4],  and  that  an  appeal  does  not  lie 
from  a  decree  in  terms  of  an  award  on  any  of  the  grounds 
mentioned  in  clauses  [a],  [6]  or  [c]  of  section  521.  The 
terms  of  section  522  seem  to  require  that|  a  distinction  shall 
be  drawn  between  an  award  which  has  no  legal  effect, 
being  void  ab  initio^  ami  an  award  which  has  legal  effect 
nnless  and  nntil  it  is  set  aside  on  any  of  the  grounds 
mentioned  in  clauses  [a],  [6]  or  [c]  of  section  521.  The  award 
referred  to  in  tli«  final  words  of  section  522,providing  that  there 
shall  be  no  appeal  h-.>[n  the  decree  except  in  so  far  us  it  is  ia 
excess  of,  or  not  in  aicordance  with,  "  the  awani,"  clearly 
includes  an  awanl,  which  the  Court  which  passed  the  decree 
has  been  asked  to  set  asiJt*  on  some  one  or  other  of  the  grounds 
mentioned  in  clauses  [a],  [6]  or  [c]  of  section  521,  and  which 
the  Court    has    refused    to  set  aside  on  the  grounds  on  which  it 

[1]    I.  L.  R.,  27  Calc,  61.  [1]     I.  R^  25  Calc,  141. 

[8]    I.  L.  B.  17  Bom.,  367.  [4]    I.  L-  »•)  "  AU.,i2Z. 
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was  asked  to  (to  so.     The  decree  referred  to   clearlj    iBcIndes  a     Jag*n  Kfttk 

decree    which    has   followed    on  a  judgment  in  accordance  with       Chtjadhar. 

such  award.     Where   therefore    the   Court   has   refused    to  set 

aside  an  award  on  the  grounds  mentioned  in  clauses  (a),   (b)  or 

(c),  section'521,  and  has  given  judgment  in  accordance  with  the 

award,    the  decree  which   follows    on  tl»e  judgment  so  given  is 

one  from    which  no    appeal    lies,  except  in  so  far  as  the  decree 

M  in  excess  of,  or  not  in  accordance  with,  such  award.     In  Kali 

Prostmno  Ghose^s[l]  case  Maclean,  C.  J.,  appears  to  have  thought 

ihat   the  cases  cited  before  him   had    laid  down  that  an  appeal 

would    lie   touching   the  matters  mentioned  in  clauses  (a),  (6) 

and  (c),  section  521,  but  those  cases  do  not  seem   to   have  done 

so.     Mr.     Justice  Bannerjee     thought    that  it   was   difficult  to 

suppose  that  a  decision  upon  such  grave  and    important  matters 

was   intended    to  be  unappealable,  but,   looking   at   the    terms 

of   section   522,    the  difficulty  seems  to  be   to  suppose  any* 

thing  else. 

I  agree  with  Sargent,  C.  J.,  that  the  jndgment  of  the  Privy 
Council  in  Maharajah  Joy  Mungul  Singh  Bahadur  s  [2]  case 
cannot  be  reconciled  with  the  view  that  an  appeal  lies  from  a 
decree  passed  in  terms  of  an  award  on  any  of  the  grounds  men- 
tioned in  clauses  (a),  (h)  or  (c)  of  section  522,  and  am  of  opinion 
that  a  decree  which  is  in  terms  of  ^n  Jiward  is  not  appeable 
on  the  ground  of  the  misconduct  of  the  arbitrator.  I  would 
therefore  allow  the  preliminary  objection  and  dismiss  this  appeal 
with  costs* 

Scott,  J.  C. — For  the  reasons  stated  by  my  learned  col- 
league, I  am  also  of  opinion  that  when  no  application  has  been 
made  to  set  aside  an  award,  or  when  such  upplication  has  been 
made  and  rejected,  no  appeal  lies  from  the  decree  based  on  the 
award,  on  any  ground  mentioned  in  section  521,  Civil  Proce- 
dure Code,  and  I  would  also  dismiss  the  appeal  with  cost. 

[1]     I.  L.  B.  26  OalCM  Wl. 
f2]    23  W.  R.,  429. 
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SECOND  CIVIL  APPEAL,  No.  315  OF  1899/ 

Before  Mr.  Spankie. 

1902  Bbni    Madho  Singh  (Plaintiff)  v.  Rani  Sukhraj  Kuar 

Jant.  8.      and  others  {Defendants). 

Hindu  widow^  tramfer  of  husband's  share  of  ancestral  property 
6y — Legal  necessity^  proof  of  —  Transferee,  bond  fide  inquiries  of 
legal  necessity  by — Joint  family  property^  transfer  by  Hindu  widow 
of  ^— Hindu  law. 

In  the  case  of  a  transfer  by  a  Hinda  widow  npon  the" grounds  of  legal 
necessity,  which  is  impugned  by  the  heirs  of  her  husband,  the  transferee 
baa  to  give  some  evidence  either  that  he  satisfied  himself  by  bond  fide 
inquiries  of  the  existence  of  such  necessity  or  that  such  necessity  actaaily 
existed.  When  the  alleged  necessity  is  the  payment  of  the  husband's  share 
of  a  debt  borrowed  for  the  purposes  of  the  joint  family  the  transferee  must 
prove  the  extent  of  that  share.  The  mere  fact  that  the  consideration 
specified  in  the  deed  of  sale  actually  passed  in  the  manner  therein  stated 
is  not  sufficient  proof  of  such  necessity. 

For  Appellant. — Babu  Basudev  Lai 
For  Rbspondbnt.— Jf.  Mohammad  Nasim. 

Spankie,  A.  J.  C— The  appellants  in  this  case  are  the 
reversionary  heirs  of  Dirgaj  Singh,  the  deceased  husband  of  the 
respondent  Mnsammat  Rammo,  one  of  the  defendants  in  the 
snit.  She  sold  certain  land,  which  belonged  to  her  deceased 
husband,  to  the  respondent  Rani  Sukhraj  Kuar,  wife  of  the 
Talukdar  of  Kumhrawan,  on  the  31st  August,  1897,  for 
Rs.  2,000.  The  purchaser  is  a  respondent  in  the  appeal  ani 
was  a  defendant  in  the  suit.  The  suit  was  brought  by  the 
plaintifiFs  for  a  declaration  that  the  sale  was  void  beyond  the 
life-time  of  the  widow,  Musammat  Rammo.  Dirgaj  Singh,  the 
widow's    deceased  husband,  was  son  of  Sadho  Singh,  and  had 

•  Against  the  decree  of  0.  H.  Roberts,  Esq.,  District  Judge,  Bae  Bareli, 
dated  30th  May  1899,  confirming  the  decree  of  Saiyed  Sharaf  Ali  Khan, 
Subordinate  Judge,  Rae  Bareli,  dated  27th  September  189& 
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two   brothers,   named  SurJar  Singh  and  Zalim  Singh.     Two  of     BenI  Madho 
the  plaintiffd  are  grandsons  of  SarJar  Singh,  and  the   remaining  «. 

two  plaiutiflfs  are  sons  of  Zalim  Singh.  f^j^lSw." 

The  land  to  which  the  suit  relates  is  in  Manza  Behti.  It 
was  at  one  time  in  the  possession  of  Sadho  Singh,  (father  of 
Dirgaj  Singh),  Jawahir  Singh,  Khushhal  Singh  and  other  persons 
descended  from  a  common  stock.  It  Was  mortgaged  to  Chandika 
Bukhsh  and  Meudi  LaL  The  mortgagees,  Chandika  Bakhsh 
being  represented  by  Mulhi  Dabe,  sued  Zalim  Singh,  (son  of 
Sadho  Singh  and  the  brother  of  Dirgaj  Singh),  Bechu  Singh, 
and  Sbankar  Singh,  (sons  of  Jawahir  Singh),  Khushhal  Singh, 
Bansgopal  Sin^^h,  (grandson  of  Khushhal  Singh),  and  Drigpal 
Singh  for  proprietary  possession  of  the  village.  They  obtained 
a  decree  for  'possession  of  the  village  on  the  28th  Decemberi 
1871,  but  not  as  proprietors,  but  as  mortgagees.  They  had  not 
obtained  possession  when  one  Bande  Ali  obtained  a  decree  for 
proprietary  possession  of  the  village,  and  Zalim  Singh  and  his 
co-sharers  lost  proprietary  rights  in  the  village,  and  became 
nnder-proprietors  of  118  bighas  of  land  therein.  The  mort« 
gagees  therefore  took  possession  of  that  land.  The  land  to 
which  this  suit  relates  was  the  share  of  Dirgaj  Singh  in  that 
land.  On  the  22nd  June  1877  Raja  Jagmuhan  Singh,  the 
then  Talukdar  of  Kumhrawan,  obtained  a  decree  for  Rs.  1,683-3 
veith  interest  at  6  per  cent,  a  year  from  the  date  of  the  decree 
against  Zalim  Singh,  Bechu  Singh  and  Bansgopal  Singh,  and 
for  Rs.  116-2-0  costs. 

The  following  facts  are  recited  in  the  deed  of  sale  in  respect 
of  which  the  plaintiffs  sought  relief.  The  land  was  mortgaged 
by  the  widow  to  her  hrother  Bhola  Singh  by  two  deeds  dated 
the  31st  May  1886  and  the  28th  September  1896  for  Rs.  664. 
In  order  to  make  a  pilgrimage  to  Jagannath  she  had 
borrowed  Rs.  100  from  him,  which  amount  he  had  borrowed 
from  Mahabir  under  a  sub-mortgage  of  a  part  of  the  land.  She 
therefore  owed  to  him  Ks.  774.  The  money  for  which  Raja 
Jagmohan  Singh  obtained  a  decree  against  Zalim  Singh,  Bechu 
Singh  and  Bansgopal  Singh,  was  borrowed  *'for  preserving  the 
property/*     Zalim   Singh   and   his  brothers   were  members  of  a 
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Belli  I4a4h«     joint  family  at  the  time  of  the  loan.  Zalim  Singh  was  the  manag- 
«.  ing  member  of  the  family  and  borrowed  the  money  on  behalf  of 

if5V«»r."  *^®  family.  Dirgaj  Singh  was  liable  for  the  payment  of  the 
amount  of  the  decree.  In  the  opinion  of  the  widow  Rs.  800 
was  a  proper  amount  to  be  paid  for  him  on  account  of  the 
decree.  The  widow  therefore  owed  Rs.  1,564  (Rs.  764  plus 
Rs.  800).  She  also  required  money  in  order  to  goon  pilgrimage 
to  Qaya  for  the  benefit  of  her  husband's  soul.  The  sale  was 
made  for  that  purpose  and  also  for  the  purpose  of  paying  the 
Rs.  1,564.  Out  of  the  price  of  the  land  she  had  received 
Rs.  200  "  from  before :  "  Rs.  800  were  deducted  on  account 
of  the  decree  above-mentioned  :  Rs.  100  were  left  with  the 
purchaser  to  pay  Mahabir  :  Rs.  900  were  received  in  cash  at  the 
time  of  registration.  Of  the  Rs.  1,100  received  in  cash  the 
widow  had  paid  Rs.  664  to  Bhola  Singh  in  satisfaction  of  the 
mortgages,  dated  the  31st  May  1886  and  the  28ch  September 
1896.  The  remaining  Rs.  436  would  be  spent  [by  her  in  the 
pilgrimage  to  Gaya. 

The  following  facts  are  recited  in  the  deeds  of  mortgage, 
dated  the  31st  May  1886  and  28th  September  1896.  The  land 
was  mortgaged  to  Mulhi  Dube  and  his  co-mortgagees.  By 
assignments  a  part  of  the  laud  was  in  possession  of  the  Court  of 
TVards  on  behalf  of  the  proprietor  of  a  certain  estate,  and  the 
rest  was  in  possession  of  other  persons.  Rs.  204  were  due  to 
the  Court  of  Wards,  and  Rs.  75-9-0  were  due  to  the  other 
persons.  Zalim  Siugh  borrowed  Rs.  100  from  Dasa  Din 
through  Sahai  Siugh.  Sahai  Singh  paid  Dasa  Din.  The 
widow's  deceased  husband  was  liable  for  the  debt,  Sahai  Singb 
had  agreed  to  take  Rs.  150.  In  order  to  pay  this  amount  aud 
Bs.  50,  which  the  widow  had  borrowed  for  the  purpose  of 
defraying  the  expenses  of  her  deceased  husband  *s  funeral 
ceremonies,  she  borrowed  Rs.  500  from  Bhola  Singh.  She  received 
Rs.  220  in  cash,  and  Rs.  279-9-0  were  left  with  Bhola  Singh 
to  redeem  the  mortgage.  (Mortgage-deed  dated  the  28th 
September  1896)  on  the  25th  May  1891  the  widow  borrowed 
Rs.  100  from  Bhola  Singh  for  the  purpose  of  a  pilgrimage  to 
**Sri  Badri  Narain/'  Rs.  164  were  due  for  principal  and  interest. 
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The  Subordinate  Judge  framed  the  following  issues  :—  ^°BiSl*h** 

(1)  Was   ZuUm    Singh    head    of  the    family,  and    did    he     ^Rani  Snkk- 
borrow   money  from  Vuaudika  Bakhsh  and  Mendi  Lai  by  mort-       ^^  ^"■'* 
gaing   property,   and  tVom  Raja  Jagmohan  Singh  a  simple  loan 

for  the  expenses  of  the  suits,  in  order  to  obtain  the  ancestral 
property?  If  so,  how  much  of  the  said  debt  fell  to  the  lot  of 
Dirgaj  Singh,  and  was  the  same  legally  proper  and  payable  ? 

(2)  Did  Musammat  Rammo  tnke  the  consideration  money 
of  the  sale-deed  for  legal  purposes  and  as  such  rightly  sold  the 
property  ? 

The  Subordinate  Judge  found  that  Zaiim  Singh,  Jawahir 
Singh  and  Khu^hhal  Singh  were  the  managing  members  of  their 
respective  families,  each  holding  a  one-third  sliare  of  the  village  ; 
that  as  such  they  mortgaged  the  village  to  Chndika  Bakhsh 
Singh  and  Mendi  Lai  ;  that  Zalim  Singh,  Bechu  Singh  and 
Bansgopal  Singh  borrowed  the  money,  for  which  Raja  Jagmohan 
Singh  obtained  a  decree  against  them,  for  the  purpose  of 
defending  the  suit  brought  by  the  mortgagees  for  proprietary 
possession  of  the  village  ;  that  Zaiiin  Singh  entered  into  the  loan 
transaction  as  the  managing  member  of  his  family  and  that  the 
transaction  was  for  the  benefit  of  the  family.  The  Subordinate 
Judgt)  held  that  Rs.  800  of  the  amount  of  the  decree  obtained 
by  the  Raja  was  a  debt  due  from  Dirgaj  Singh. 

As  to  the  sum  of  Rs.  764,  which  according  to  the  deed  of 
sale  was  due  to  Bhola  Singh,  the  Subordinate  Judge  found  that 
out  of  the  Rs.  500,  the  consideration  for  the  mortgage,  dated  the 
3l8t  May  1886,  Rs.  279-9-0  were  paid  to  the  mortgagees  of  the 
land.  As  to  the  other  sums  of  Rs.  150  and  Rs.  50  mentioned 
in  that  deed  the  Subordinate  Judge  appears  to  have  found  that 
fis.  150  were  borrowed  to  pay  to  Sahai  Singh  a  debt  due  by 
Dirgaj  Singh,  and  that  Bs.  50  were  borrowed  for  the  purpose 
of  paying  money  borrowed  to  defray  the  expenses  of  the  funeral 
ceremonies  of  Dirgaj  Singh.  He  observed  that  Rs.  20-7-0  were 
not  accounted  for,  but  that  the  money  was  probably  spent  on 
rogistrauoa  of  the  deed,  etc.    The  Subordinate  Judge  appears 
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Beni  Madho      to    hnve    fouu<l  that  the  consideration,    stated  in    the     deed   of 
Bingh 
V,  mortgu(:re,  dated  the28ih  September  1896,  Rs.  100  was  borrowed 

rajKuar.*  from  Bhola  8iu;:h  by  the  widow  for  the  purpose  of  raising 
money  to  go  on  pil<{nmage,  and  tliat  the  IL$.  100,  which  accord- 
ing to  the  sale-deed  was  borrowed  by  the  widow  through  Bhola 
Singh  from  ^Uahabir,  was  also  borrowed  for  the  purpose  of 
going  on  pilgrimage. 

As  to  the  balance  of  the  price  of  the  land,  namely  Rs.  436, 
the  Subordinate  Judge  observed  that  "this  sum  was  borrowed 
by  the  lady  to  defray  expenses  of  going  to  Gaya  and  for  private 
expenses"  and  that,  "if  the  above-named  sum  be  considered  to 
be  an  improper  debt,'*  then  the  debt  contracted  by  the  lady 
was  for  her  maintenance. 

The  Subordinate  Judge  held  that  the  sale  was  made  for 
legal  necessity  and   dismissed  the  suit. 

The  plaintiffs  appealed  to  the  District  Judge.  The  District 
Judge  observed  in  his  judgment  that  "  all  that  was  necessary  to 
see  was  whether  the  true  consideration  for  the  deed  did  really 
pass."  As  to  the  sum  of  Rs.  800  he  found  that  the  money 
which  was  borrowed  from  R-ija  Jagmohan  Singh  was  borrowed 
for  the  purpose  of  defending  the  suit  brought  by  Mulhi  Dubeand 
his  co-mortgagees,  that  Zalim  Singh  borrowed  the  money  as 
the  managing  member  of  his  family,  and  that  the  family  bene* 
fitted  by  the  transaction  ;  and  he  held  that  Dirgaj  Singh  was 
liable  for  a  share  of  the  money.  He  observed  that  Rs.  800 
represented  a  fair  consideration  and  was  not  fictitious,  and  that 
it  was  a  sum  for  which  a  Hindu  widow  was  liable.  As  to  tho 
sum  of  Rs.  764,  he  observed  that  ^^  as  well  as  can  be  ascertained 
Bhola  Singh  was  paying  money  on  Rauimo's  account  and  re- 
leasing property  not  then  in  her  possession"  and  that  ^^as  regards 
the  money  advanced  (or  pinda  \>'\l(irimage  etc.,  it  is  not  showQ 
that  Rammo  had  means  :  the  amount  was  not  extravagant.  £ 
think  therefore  that  we  may  accept  [the]  item.  These  observa^ 
tious  are  apparently  intended  to  refer  to  the  sums  of  Rs.  279, 
Rs.  150,  and  Rs.  50  mentioned  in  the  deed  of  mortgage,  dated 
the  31st  May  1886,  the  sum  of  Rs.  164  mentioned   in  the  deed 
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of  mortgage,  dated  the  28th  September  1896,  and  the  sum  of 
Bs.  100  mentioned  in  the  sale-deed.  As  to  tlie  sum  of  Rs.  436 
the  District  Judge  observed  that  ^'  if  it  was  shown  that  Masam<- 
mat  Rammo  was  possessed  of  other  means  besides  this  land,  or 
that  she  did  not  go  on  pilgrimage  etc.,  one  might  doubt  this 
item,  as  already  certain  items  for  same  class  of  expenditure 
figure  under  (the  item  of  Rs.  764).  As  it  is  I  see  no  reason  to 
doubt  hondfdea.^^  The  District  Judge  found  that  the  sale  was 
made  for  legal  necessity,  adding  that  '^  the  purchaser  made  all 
necessary  inquiries,"  and  dismissed  the  appeal.  Hence  this 
appeal. 

It  seems  to  me  that  the  District  Judge  did  not  fully  appre- 
ciate the  points  which  he  had  to  determine,  and  that  his  judg- 
ment shows  that  he  did  not  do  so.  In  the  case  of  a  transfer  by 
a  Hindu  willow  upon  the  ground  of  legal  necessity,  which  is 
impugned  by  the  heirs  of  her  husband,  the  transferee  has  to  give 
some  evidence  either  that  he  satisfied  himself  by  bond  fide 
inquiries  of  the  existence  of  such  necessity  or  that  such  necessity 
actually  existed.  The  District  Judge  had  therefore  to  consider 
more  things  than  whether  the  consideration  specified'in  the  deed 
of  sale  had  actually  passed  in  the  manner  therein  stated. 

In  the  sale-deed  there  is  an  allegation  by  the  widow  that 
her  deceased  husband  was  indebted  to  the  amount  of  Rs.  800 
in  respect  of  the  decree  obtained  by  Raja  Jagmohan  Singh,  and 
also  an  allegation  that  she  was  in  need  of  Rs.  436  for  the  pur- 
pose of  defraying  the  expenses  of  a  pilgrimage  to  Oaya  for  the 
benefit  of  her  deceased  husband's  soul.  The  purchaser  had 
therefore  to  give  evidence,  either  that  she  believed  in  good 
faith  that  the  widow's  deceased  husband  was  indebted  as  alleged 
and  that  the  widow  was  in  need  of  money  for  the  purpose  of 
going  to  Qaya,  or  to  give  some  evidence  of  the  existence  of  the 
alleged  debt  or  of  the  alleged  necessity.  Now  there  is  no  evi- 
dence to  support  the  finding  of  the  District  Judge,  which  is 
tacked  on  to  the  end  of  his  judgment,  that  '^  the  purchaser  made 
all  possible  inquiries."  There  is  no  evidence  that  she  made 
any  inquiries  whatever  as  to  the  existence  of  the  alleged  debt 
or  the  existence  of  the  alleged  necessity. 


Ben!  Madh« 
Singh 

V. 

Bsni  Sakh- 
raj  Kuar. 
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Beni  M»dho  Under  Hinda  Law  all  the  members  of  a  joint   family     ar» 

V.  liable  for  debts  which  have  been  contracted  on  their  behalf  by  a 

raj  KwLx,  merabor  of  the  family  who  hud  authority  to  contract  them«  If 
Zalim  Singh  and  his  brothers  were  members  of  a  joint  and  on- 
divided  family,  and  if  Zalim  Singh  was  the  managing  member 
of  Uie  family,  he  would  as  such  have  authority  to  enter  into  a 
transaction  which  wm  beneficial  to  the  family  generally.  There 
is  evidence  upon  which  the  District  Judge  could  find  thai  Zalim 
Singh  and  his  brothers  were  members  of  a  joint  fanvily ,  of  which 
Zalim  Singh  was  the  managing  member,  that  Zalim  Singh 
entered  into  the  loan  transaction  with  Raja  Jagmohan  Singb 
as  such  member,  and  that  the  transaction  was  one  for  the 
benefit  of  the  family  ;  and  upon  these  facts  it  would  be  right  to 
hold  that  Dirgaj  Singly  the  widow's  deceased  husband,  would 
be  liable  for  his  share  of  tlie  money  advanced  by  the  Baja.  Bat 
it  is  contended  that  there  is  no  evidence  that  Dirgaj  Singh's 
share  of  the  money  was  Bs.  800  or  what  his  share  of  it  was. 
I  think  that  this  is  the  case.  The  recital  in  the  deed  of  sale 
is  DO  evidence  against  the  appellants  that  Dirgaj  Singh's  share 
of  the  debt-  was  Bs*  800,  though  both  the  Subordinate  Judge 
and  the  District  Judge  apparently  thought  that  it  was.-^See 
Sunker  Lai  v.  Juddobans  Suhaye  [1]  ;  Brajeswaree  Peshkar  v. 
Sudka  Mudi  [2];  and  Manohar  Singh  v,  Sumirtd  Kuar  [3].  The 
points  as  to  what  was  the  amount  of  the  debt  was  put  in  issue, 
and  the  purchaser  could  have  given  evidence  an  the  point.  As 
the  wife  of  the  present  Talukdar  of  Kurahrawan  she  was  in  a 
position  to  do  so.  There  being  no  evidence  as  to  what  Dirgaj 
Singh's  share  of  the  debt  was,  the  purchaser  has  not  given  any 
evidence  as  to  the  existence  of  the  alleged  debt  of  Bs.  800.  As 
already  stated  she  has  not  given  any  evidence  that  she  satisfied 
herself  by  bond  fide  inquiries  as  to  the  existe^^^  of  the  alleged 
debt.  So  far  therefore  as  the  alleged  debt  is  concerned  she  has 
not  proved  that  there  was  legal  necessity  for  the  sale. 

I  have  already  said  that  there  is  no  evidence  that  the  pur- 
chaser satisfied  herself  by  bond  fide  inquiries  as  to  the  existence 


[l]    9W.B..286i  [2J    I.L.E^8Calc.,a6«. 

[3]    L  L.  B^  17  AU.  428. 
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of  the  alle);eJ  legal  nooessitj  io  respect  of  the  som  of    Rs.  436.     ^°{  Madho 

The  reoitiil  io  the  deed  of  sale  as  to  this  amonni  is   no   evidence  v. 

against  the  appellaaU  of  the  existenoe  of  the    alleged   necessity,         Kuig. 

thoagh  both    the   Sabordinate   Judge   and   the  District  Jadge 

appear  to  have  thought  it  was.     The  District  Judge  appears  to 

have    tlioaght   it  waa    for  the    appellants     to   prove  that    the 

alleged  necessity  did  not  exist,  but  here  he  was    wrong.     There 

is   no   evidence   that   the   widow    was  in  need  of  money  for  the 

purpose  of  making  a  pilgrimage   to  Oaya.     There  is  no  evidence 

that   she   was   in  need  of  money,  for  I  think  that  the  mere  fact 

that  the  land  was  not  in  lier   possession,  but  in   Bhola  Singh^s   . 

possession,   is    not  any  evidence  that  she  was  in  need  of  moneyi 

and    there  is    no   evidence    that  she   proposed  going  to  Gaya« 

There   is  no  evidence  that  she  went  there  and  applied  any   part 

of  Rs*,  436  to  the  expenses  of  the  pilgrimage.     The  Sabordinate 

Jadge  erred  in  thinking  that  it  was  alleged  in  the  deed  of   sale 

that   the  money    was  partly    required    for  the  widow's  private 

expenses.     There  is    no   such  allegation  in  the  deed.     Tiiere  is 

no  evidence  to  support  his  finding  that  the  money  was  required 

for   the  maintenance  of  the  widow.     I  am  of  opinion    therefore 

that   the   purchaser  has    not  proved  that  the  sale  was  for  legal 

necessity  as  regards  the  sum  of  Rs.  436. 

There  I'emains  the  suiii  of  Rs.  774.  In  the  deed  of  sale 
tkO  allegation  of  legal  necessity  is  made  as  to  this  amount.  The 
case  of  the  purchaser  as  to  this  amount,  as  made  in  her  writtetl 
atatement^  was  that,  out  of  the  Rs.  500  stated  to  be  the  consider- 
ation  for  the  mortgage  dated  tlie  31st  May  1886^  Bhola  Singh 
{Mdd  Rs.  279-9-0  to  mortgagees  of  the  land,  and  that  the  money 
secured  by  that  mortgage  as  well  as  the  money  secured  by  the 
mortgage  dated  the  28th  September  1896  was  borrowed  for 
legal  necessity  as  recited  in  the  deeds.  Now  there  is  evidence 
that  Bhola  Singh  paid  the  mortgagees  in  possession  of  the  land 
B8.279-9-0,  that  the  mortgagees  claimed  under  Mendi  Lil,  and 
that  Zalim  Singh  joined  in  the  mortgage  to  Mendi  Lai  and 
Chandika  Bakhsh  as  the  managing  member  of  the  joint  family 
consisting  of  himself  and  his  brothers.  But  neither  of  the 
Conrts  below  have   found  thi^t  the  payment  of  Rs.  276-9-0  was 
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Bell  Madho     tor  a  Tetral  ne1[iedgity,  aST  a  ddbi  dd^  by  Dirgaj   Singh,  and  there 
^^^f^         is  uo  evidence  Wbidh  ^bcfld  dtipport  satib  a  finding.    There  if 

Banl  Si^hraj  jjq  evidence  of  thU  existence  of  legal  necessity  as  regards  the 
sums  of  Bs.  150  add  Ri.  50  mentioned  in  the  mortgage-deed, 
dated  the  31st  May  1886,  or  as  regards  the  snm  mentioned  in 
the  mortgag^deefd,  ddtied  the  28th  September  1896,  or  of  the 
existence  of  such  necessity  ils  i^egards  the  sum  of  Rs.  100  men- 
tioned in  the  deed  of  dale  ad  payable  to  Mahabir.  Tbd  recitals 
in  the  mortgage-deeds  add  in  the  sale-deed  are  no  etidenee 
against  the  appellants,  'fhdi'e  i^  nd  evidence  that  Bhola  Sitigh 
believed  in  good  faith  id  the  etistenoe  of  legal  necessity  ail 
regards  any  of  the  sdms  diedtloded  id  th^  mortgages*  Assam- 
ihg  that  a  diortgage  of  thel&nd  by  the  Widow  to  Bhdla  Sidgh 
^01*  the  purpose  of  ^&ying  off  the  diortgagees  Wfds  a  diortgage 
Ibr  a  legitimate  purpose,  there  is  nd  evidence,  that  a  sale  of  tlm 
land  for  the  purpose  of  paying  Bhola  Singh  was  ^  tSsAe  fot-  a 
legitimate  purpose.  There  is  no  evidence  that  it  was  a  prudent 
&ct  of  the  widow  td  sell  the  land  for  the  ^urpdse  of  paying  d£f 
ihe  mortgages  to  fihdia  Singh.  Thete  is  no  evidende  thftt  the 
purchaser  believed  in  good  faith  that  the  sale  of  the  Udd  for  th« 
|>urpose  of  paying  off  BhoU  Singh's  mortgageil  or  the  modey 
due  to  Mahabir  was  a  sale  for  Idgal  decesdity.  I  think  therefore 
that  as  regards  the  sum  of  Rs.  764  also  the  purchaser  has  not 
proved  legal  necessity.  The  result  is  that  I  hold  that  the  sulo 
baa  not  been  shown  to  be  valid  to  any  extent. 

I  allow  the  appeal,  jet  aside  the  decrees  of  the  Courts  below, 
ftod  declare  that  the  sale  is  void  beyond  the  life-time  of  the 
widow,  Musammat  Rammo,  the  seller.  The  respondent-pur? 
•haser  will  pay  the  eosts  of  the  appellants  in  ail  three  Courts. 
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SECTION  622  APPLICATION,  No.  216  OF  1900/ 

0 

Before  Mr.  Seott  and  Mt.  BpcmMi. 

GuLAB   KuAB  {Defendant)  «.  Thakub  Bhbo  Batan  SmaH     i^}^^^ 
(Plaintif.) 

o-  ■■ 

Review  of  judgment  by  judge,  passed  hy  his  predecessor^^ 
V  ryplieation  to  have  award  filed— Oiinl  Procedure  Code,  s,  622-^' 
'Decree  in  terms  of  award,  passing  of — Decree  in  terms  of  awards 
application  to  District  Judge  to  pass. 


OiM  R,  S.  applied  to  tfao  DUtriBt  Judge  uttd^r  «6otidD  525,  Civil  Proee« 
^re  Code,  to  have  an  award  filed,  whiok  was  rndde  by  an  arbitrator  on 
ref  ereooe  in  a  dispute  between  the  appellant  and  B.  The  District  Judge 
made  the  following  order  : — "The  claim  of  8.  R.  is  decreed  in  terms  of 
section  526,  Civil  Procedure  Code,  and  the  costs  in  this  case  be  borne  by  the 
defendant "  Subsequently  the  widow  of  B  applied  for  execution  of  th^ 
decree,  but,  on  objection  being  takan  to  the  effect  that  the  terms  of  th  e 
mward  were  not  incorporated  in  thedeoree,  the  application  was  dismissed*. 
On  this  widow  filed  an  application  nnder  section  206,  Civil  Procednra 
Code  before  the  Judicial  Commiosioner,  which  was  dismissed.  The  widaw 
of  B  then  filed  an  application  before  the  District  Judge  to  have  the  case 
decided  in  terms  of  the  award,  and  that  the  decree  may  be  drawn  up  in 
accordance  with  the  provisions  of  section  522  and  526,  Civil  Procedure 
Code.  It  was  stated  on  her  behalf  that  <4ie  application  was  under  section 
623,  Civil  Procedmra  Code,  for  r«fvtew  of  judgment.  The  District  Judge 
dismissed  ber  application  on  the  ground  that  he  had  no  jurisdiction  to 
review  the  original  judgment.  The  widow  of  B  applied  for  revision  of 
ibis  order  on  the  ground  that  the  District  Judge  failed  to  exercise  the 
jurisdiction  vested  in  him  by  law. 

HeUl,  that  the  Judge  could  not  review  the  judgment  passed  by  his 
predecessor. 

EM,  further,  that  the  original  application  to  have  the  award  filed  was 
never  fully  disposed  of,  as  effect  was  not  given  to  it  under  the  provisions 
of  section  522,  Civil  Procedure  Code,  no  decree  having  been  drawn  up  iA 
terms  of  it, 

*  Against  the  order  of  W.  B.  G.  Moir,  Bsq.,  Plstriot  Judge,  Sitapur,  dated 
•th  October,  1900. 
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Batan  Singb. 


Beldf  also,  that  the  lower  Conrt  eboald  haTe  treated  the  application  u 
one  to  have  the  procedure  on  the  origiDal  application  completed*  and 
should  baye  padsed  a  decree  in  terms  of  the  award, 

o 

For  Applicant. — Mr.  Attt^ur^ahman  Khan. 

For  Rsspondxkt.— Mr.  Lincoln. 

SooTT,  J.  a  and   Spankib,     A.    J.   C— In   1890  Sheo 
Batan   Singh  applied   to   the   District  Judge  of  Sitapur  nnder 
section   525,  Cinl   Proeedore   Code,  to  liaTO   an  award  filed» 
which  was  made  by  Rao  Maneshnr  Bakhsh,  on  reference  to  him 
as   arbitrator,   in  a   dispute  between  the  applicant  and  Baldeo 
Bakhsh,   and   the  District   Judge  made  the  following  order: — 
**  The   claim   of  Sheo  Ratan   Singh  is  decreed  in  terms  of  seo- 
tton  526,   Ciyil   Procedure   Code,  and  the  costs  in  this  case  be 
borne   by  the  defendant.  '*     From  that  order  an  appeal  and  also 
an   application    under   section  622,  Civil  Procedure  Code,  were 
preferred  to  this  Court,  and  both  were  dismissed.     Subsequently 
Mtisammut   Quiab   Euar  the  widow  of  Baldeo  Bakhsh  applied 
for   execution    of  the   decree,    but,  on  objection  being  taken  to 
the   effect  that  the  terms  of  the  award  were  not  incorporated  in 
the   decree,    the   application   was  dismissed.     She  then  applied 
to   this  Court  under  section  206,  Civil  Procedure  Code,  to  hare 
th(^  decree   amended   by   bringing  it  into  conformity  vrith  the 
judgment.     This  application  was  dismissed  on  the  7th.  August 
1900,   and    in   our  order   we  stated  that,  in  our  opinion,  on  the 
application  of  either  of  the  parties  to  the  suit  the  District  Judge 
could   proceed   to   give   effect  to  the  award  in  the  manner  con- 
templated    by    section   525,   Civil  Procedure  Code,  as   *Uhe 
District   Judge  had   stopped   short    at   the   threshold    of    the 
procedure  "  indicated  by  that  section. 

In  accordance  with  this  suggestion  Musammat  Gulab  Kuar 
applied  to  the  District  Judge  to  have  the  case  decided  in  terms 
of  the  award,  and  that  a  decree  may  be  drawn  up  in  aocordanoo 
with  the  provisions  of  section  522  and  526,  Civil  Procedura 
Code.  At  the  hearing  of  the  appUca(»on  her  pleader  stated 
thai  it  was  one  nnder  section  623,  Civil  Prooodnre  Code,  for 
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review  of  jadgment,  and  the  District  Judjre  dismisj^ed  it,  being  ^^^^  K"*' 
of  opinion  diat  he  had  no  jurisdiction  to  review  the  original  ThakurSheo 
jadginent,  and  that  the  order  of  this  Conrt  did  not  ainount  to  a 
direction  as  to  the  procedure  he  should  follow.  Musaminat 
Gulab  Kuar  now  applies  under  snction  622,  Civil  Procedure 
Code,  for  revision  of  t.hat  order  on  the  ground  among  others 
that  the  judge  has  failed  to  exercise  a  jurisdiction  vested  in  him 
by  law* 

We  are  of  opinion  that  Judge  could  not  review  the  judg- 
ment passed  in  1890  by  his  predecessor,  but  the  application 
before  him  was  not  one  for  a  review  of  judgment.  As  pointed 
out  in  our  former  order  the  original  application  to  have  the 
award  filed  was  never  fully  disposed  of,  as  effect  was  not  given 
to  it  under  the  provisions  of  section  523,  Civil  Procedure  Code, 
no  decree  having  been  drawn  up  in  terms  of  it.  We  think  the 
Lower  Court  should  have  treated  the  application  as  one  to  have 
the  procedure  on  the  original  application-  completed  and  should 
have  passed  a  decree  in  terms  of  the  award. 

We  accordingly  allow  the  application  under  section  622, 
Civil  Procedure  Code,  aud  direct  that  a  decree  between  the 
^parties  be  drawn  up  in  terms  of  the  award.  The  respondent 
will  pay  applicant's  costs  in  this  Court, 
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BENCH. 

FIRST  CIVIL  APPEAL,   No.  22  OF  1893.» 

B^ore  Mr.  Dea$  and  Mr.  Spankie. 

1895 
Fbbt.  28,  Mansab  Au  {Defendant)  v.  Raja  Kazim  Husain  Ehak 

{Plainiif.) 

Jurisdiction  of  Civil  Court  with  regard  to  village^  settlement  of 
which  has  been  annulled  for  non-payment  of  land-revenue —  Land* 
JUvenue  Act  {Oudh)^   s.   219,   datcse   (a) — Contracts  made  by 
proprietor  duriny  term  of  annulment  of  settlement,  efect  of — Land^ 
JUvenue  Act  {Qudh)^  ss.  124  and  li5. 

In  1979  tlie  iMeodant  mortgaged  certaiD  Tillages.    Subseqaently  the 
mortgagee  obtained  a  money-decree  against  the  defendant  for  the  amoont 
aeonred  by  the  mortgage.    In  1888  an  arrear  of   land-revenue  haying  be- 
come doe  in  reepect  of  the  yillagee,  the  settlement  was  annulled  under  the 
provisions  of  section  124,  Oudh  Land-Revenue  Act  of  1876,  and  the  villagiBs 
were  let  in  farm  to  the  mortgagee  under  section  125  of  the  same  Act  for  a 
term  of  8  years.     In  1883  the  villages  were  attached  and  sold  in  execution 
of  the  mortgagee's  decree  and   were  purchased   by  the  mortgagee,  who 
subsequently  sold  them  to  the  plaintiff.    In  1885  the  plaintifPs  application 
to  have  his  name  brought  on  the  revenue   register  was  refused  by  the 
Revenue  Oonrt.    In  1889  the  period  for  which  the  villages  had  been   let  in 
farm  having  expired,  a  new  settlement  of  the  villages  was  made    with   the 
defendant  with  reference  to  the  provisions  of  section  131  of  the  Oudh 
Land-Revenue  Act  of  1876,  despite  the  objection  of  the  plaintiff  who 
claimed  to  be  settled  with.    The  plaintiff  then  sued  the  defendant  for  tb» 
possession  of  the  villages. 

BMf  that  the  jurisdiction  of  the  Civil  Oourt  to  entertain  the  suit  was 
not  barred  by  clause  (a),  section  219,  Oudh  Land- Revenue  Act  The  mere 
fact,  that  the  plaintiff  raised  objections  to  the  settlement  with  defendant 

*  Against  the  decree  of  T.  B.  Wyer,  Esq.,  District  Judge,  Fyxabad,  dated 
ISth  April  1898. 
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»Bd  deetrod  that  the  tottlement  should  be  made  with  himself  waa  not  auffi-  lUnaab  AM 
^ient  to  debar  the  Civil  Gourte  from  entortaiuiog  a  suit  to  try  the  title  to  ^  Karini 
the  property.  Haaahi  KkmMk 

Held  farther,  that  under  the  execution -sale  the  villasres  in  suit  passed 
to  tlie  plaintijOTs  vendor.  tJnder  the  provisions  of  sections  124  and  125, 
Oudb  Land-Revenue  Act  of  1876,  the  title  of  the  owner  of  the  property, 
the  settlement  of  which  is  annulled,  is  not  affected  in  any  way  by  the 
annnlment.  His  competency  to  enter  into  contracts  affecting  the  pro- 
perty after  the  annolmetit  is  not  affected  by  the  anonlment.  The  effect  of 
the  aoDolment  is  merely  to  suspend  the  operatoin  of  Such  contmcts  bs  well 
as  contracts  affecting  the  property  entered  into  before  the  annulment,  that 
is  to  say,  such  contracts  oannot  take  effect  during  the  continuance  of  the 
term  so  as  to  affect  the  Deputy  Commissioner^  bis  agent  or  lessee.  But 
they  will  take  etfect  on  the  expiration  of  the  term. 

FoK  AvTELLAJST.^^B,  Basuded  Lai  and  M,  Mohammad  NoilM. 
For  Rbspondbnt,— ifr.  Sykes. 

SPANkm,  A.  J.  C, — The  Tillafres,  which  are  the  snHjeei* 
inaiter  of  the  suit  in  which  this  appeal  arises,  formed  part  of  the 
^lahpur  estate  belonging  to  Sheikh  Abid  AH,  a  talukdar  which 
estate  on  his  death  descended  to  his  Bon  Sheikh  Mansab  AJi,  the  « 

defendant-appellant.  On  the  llthFebrnary  1879  the  defendant- 
ttppellant  mortgaged  the.  villages.  On  the  4th  December 
l87d  the  mortgagee  ohtaiDed  a  money  decree  against  the 
defendant-appellant  for  the  amonnt  secnred  hj  the  mortgage. 
Oil  (he  Sth  July  1880  an  arrear  of  land-revenue  having  become 
due  in  respect  of  the  viHages,  the  settlement  was  annnlled  under 
the  provisions  off  secftion  124,  Oadh  Land-Revenne  Act,  1£76  ; 
imd  on  the  Sth  Jaly  1880  the  villages  were  let  m  farm  to  the 
iBortgi^gee  under  the  provisions  of  section  125  of  the  same  Adt 
fw  a  term  of  eight  years.  On  the  ;i6tb  July  1883  the  villagei 
were  attaohed  in  execution  of  the  mortgagee's  decree.  On  the 
SOfch  August  1883  they  were  put  up  for  sale  in  execution  ef  the 
decree  and  were  purchased  by  the  mortgagee.  On  the  10th 
^December  1883  the  mortgagee  sold  th^  villages  to  the  plaintiff- 
reapondent.    In  1885  the  pUiqti£frrespqndent  applied  to 
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liAneab  Aii  iiis  name  brought  oil  the  revenue  register.  The  application  was 
Raja  Kazim  ret*use<i  by  the  Deputy  OoiDinissioiier  on  the  Ist  June  1885,  and 
HosainKhan.  the  order  was  affirmed  by  <he  Commissioner  on  the  12th  June 
1886.  In  October  1889^  the  period  for  which  the  Tillages  had 
been  let  in  farm  having  expired,  a  new  settlement  of  the  villages 
was  made  with  the  defendant*appeltant,  with  reference  to  the 
provisions  of  section  131  of  the  Oadh  Land-Beveuue  Act,  1876, 
despite  the  objections  of  the  plaintifiF-respondent  who  claimed  to 
be  settled  with.  On  the  22nd  November  1889  a  second  applicfti^ 
tion  by  the  plaintiff-respondent  for  the  entry  of  his  name  in  the 
revenue  rigister  was  refused  by  the  Deputy  Commissioneri 
whose  order  was  affirmed  by  the  Commissioner  on  the  6th 
January  1890. 

On  the  18th  March  1890  the  suit  in  which  this  appeal  arisen 
was  instituted  by  the  plaintiff-respondent  against  the  defendant- 
ap|>ellant,  in  which  the  former  claimed  possession  of  the  villages, 
baaing  his  claim  on  his  purchase  from  the  mortgagee,  who  had 
purchased  them  at  the  sale  in  execution  of  his  decree.  The 
District  Judge  of  Fysabad,  by  whom  the  suit  was  tried,  passed 
a  <lecree  in  favour  of  the  plaititiff-respondent  for  possession  of 
the  villages. 

There  are  only  two  substantial  questions  raised  by  the  appeal, 
namely  (I)  whether  the  jurisdiction  of  the  Civil  Courts  to 
entertain  the  suit  is  barred  by  clause  (a>,  section  219,  Oudh 
Land-Revenue  Act,  and  (2)  whether  under  the  execution-sale 
the  villages  passed  to  the  plaintiff-respondent^s  vendor. 

On  the  first  point  it  was  contended  on  behalf  of  the  defend^ 
ant-appellant  that,  in  taking  cogniaanoe  of  the  suit,  the  Civil 
Courts  were  exercising  jurisdiction  over  the  claim  of  the  plaintiff- 
respondent  to  be  settled  with,  and  the  validity  of  the  defendant* 
appellant's  engagement  for  the  payment  of  the  revenue  of  the 
villages,  and  that  these  were  matters  expressly  excepted  from 
the  cognizance  of  the  Civil  Coutrs  by  clause  (a),  section  219  of 
the  Oudh  Land-Bevenne  Act  1876.  1  think  that  the  contention 
oannot  be  admitted.    The  suit  as  brought  is  clearly  one  cogni- 
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sable  in  the  Ohril  Courts.    Although  oo  doubt  the  plaintiffs     HansabAli 

respondent  asserts  that  the  action  of  the  reyenue  authorities  was    _  ^  ^ 

Raja  Eazim 
illegal,   as  under  section    131  of  the  Act  they  ought  to  have    H^aainKban. 

effected   the  new  settleivent  with  him  as  he  was  the   proprietor 

of  the  vilkges,  be  does  not  ask  us  to  adjudicate  upon  the  validity. 

of  his  claim  to  be  settled  with,  or  upon  the  validity  of  ^defendant* 

appellant's    engagement  to  pay  the   revenue  assessed    on  the. 

villages,  nor,  if  we- decide  that  the  plaintiff  is  the  proprietor   of. 

the  villages,  do  we  in  doing  so  adjudicate   upon  those    matters* 

If  the  plaintiff-respondent  had  not  objected  to  the  n^WMSettle?-, 

ment  being  made  with   the  defendant^appellant,  could  it  have 

been  said  for   a  moment   that  a  suit  by  him  for  possession  of 

the  villages,  as  having  a  better  title  to  them-  than  the  defendant* 

appellant,  would  be  barred  by  olause  (a),  section  219  >?    1<  think, 

not.    The   Civil  Courts  are  constantly  trying,  aud  properly,  so, 

the  title  to  property  which  has  been  settled  with  the  defendant 

or  persons  through  whom  he  claims.    The  mere  fact,  that    the 

plaintiff-respondent  raised   objections  to  the    settlement    with 

defendant-appellant  and  desired  that  the  settlement  should    be 

made  with  himself,  is  not  sufficient  to  debar  the  Civil  Courts 

from  entertaining  a  suit   to   try  the  title  to  the  property.     For 

these   reasons   I  am  of  opinion  that  the  jurisdiction  of  the  Civil 

Courts  to  entertain  the  suit  is  not  barred  by  clause  (a)y  section 

219,  Oudh  Land-Revenue  Act. 

On  the  second  point  it  was  contended  that,  as  the  effect 
of  the  annulment  of  the  settlement  was  to  suspend  the  title  of 
the  plaintiff-appellant  in  the  villages  during  the  continuance 
of  the  farm,  he  had,  during  the  continuance  of  the  same,  no 
interest  in  the  villages  except  the  right  to  be  offered  a  new 
settlement  on  the  expiration  of  the  farm,  and  that  such  a  right 
was  not  transferable.  The  contention  is  futile.  The  legal  effect 
of  the  annulment  of  a  settlement  under  section  124,  Oudh  Land- 
Revenue  Act,  1876  is  stated  in  the  last  paragraph  of  section  125« 
The  title  of  the  owner  of  the  property,  the  settlement  of  which 
is  annulled,  is  not  affected  in  any  way  by  the  annulment.  His 
competency  to  enter  into  contracts  affecting  the  property  after 
the  annulment  is  not  affected  by  the  annulment.    The  effect  of 
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the  annulment  is  merely  to  suspend  the  operation  of  snch  con- 
tracts as  yrell  as  contracts  affecting  the  property  entered  into 
before  the  annulment,  that  is  to  say,  such  contracts  cannot  take 
effect  during  the  continuance  of  the  term  so  as  to  affect  the 
Deputy  Commissioner,  his  agent  or  lessee.  They  will,  however, 
take  effect  on  the  expiration  of  the  term,  just  as  contracts  affect- 
ing the  property  made  during  the  existence  of  the  settlement 
would  take  effect.  I  am  of  opinion  therefore  on  the  second  point 
that,  under  the  execution  sale,  the  villages  in  suit  passed  to  the 
plaintiff-respondent's  vendor, 

I  would  dismiss  the  appeal  with  costs. 

Dbas,  J.  C. — I  concur  in  the  judgment  of  my  learned 
colleague  and  would  for  the  reasons  given  dismiss  the  appeal 
with  costs. 
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BENCH. 

MISCELLANEOUS  APPEAL,  No.  S9AOF1900.* 

Before  Mr^  Scott  and  Mr.  Spankie. 

Easim  Au   (Judgment-debtor)  v.  Manik  Chand,  deceased,         jggo 
(Decree-holder)  on  his  d^aih  bis  sons  Eashi  Pershad  and  others.     Jant.  24. 

Decree  of  appellate  Court  diitniaiing  appeal^  interpretation  of^ 
for  purposes  of  eaecution^^Decreej  may  be  interpreted  in  light  of 
judgment — Execution  of  decree. 

The  decree  passed  by  the  Ooart  below  was^one  for  the  execntion  of 
a  deed  of  sale  in  terms  of  Hhe  draft  sale-deed  A5.''  The  appeal  from  that 
decree  was  dismissed  ;  the  decree  of  the  appellate  Court  merely  directing 
the  dismissal  of  the  appeal, 

Held  that,  when  the  language  of  a  decree  is  plain  and  nnambignoui| 
the  Court  cannot  look  at  its  judgment  to  interpret  it.  It  is  only  when  the 
terms  of  a  decree  are  ambiguous,  that  it  can  be  interpreted  in  the  light  of 
the  judgment. 

Held  that,  where  the  decree  to  be  executed  is  the  decree  of  an  appellate 
Court,  and  where  such  decree  merely  confirms  the  decree  of  the  Court 
below,  the  terms  of  the  decree  of  tlie  Court  below  may  and  must  be  looked 
at  for  the  purposes  of  the  execution  of  the  decree  of  the  appellate  Court. 

Bddy  therefore,  that  the  decree  of  the  appellate  Court  merely  direct- 
ing the  dismissal  of  the  appeal  was  not  incapable  of  execution. 

For  Appellant— Mr.  Mohammad  Stddique. 

Fob  Rbspondbnt. — Mr.  Edwin  ManueU 

Spakkib,  a.  J.  C— The  decree,  v^hich  the  Subordinate 
Judge  passed  against  the  appellant  and  in  favour  of  the  respon- 
dent, was  one  for  the  execution  of  a  deed  of  sale  in  terms  of 
*'the  draft  sale-deed  A5."  The  appeal  from  that  decree  to  this 
Court  was  dismissed.  The  respondent  applied  to  the  Subor- 
dinate Judge  for  the  execution  of  a  deed  of  sale  in  terms  of  the. 
dratt  sale-deed  A5.  The  appellant  objected,  but  the  Subordi- 
nate Judge  rejected  the  objection. 

*  Against  the  decree  of  B.  Kali  Prasanno  Singha,  Subordinate  Judge 
Barabanki,  dated  25th  August  1900. 
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Easim  Aii  It  IS  contended  for  the  appellant  that  the  decree  of  this 

Manik'chand    ^^^^  directs  that  a  deed  of  sale  is  to  be  executed,  not  in   terms 
deceased,  on     of  the   draft  sale-deed  AS,  bnt  in   proper  and  sufficient  ferma 

uiB  death  his 

son  Kashi  including  certain  amendiireots  of  A5  to  which  reference  is  made 
others^^  ^  ^^^  judgment  of  the  Oourt^  and  that,  if  the  decree  does  not  do 
BO,  it  contains  no  direction  as  to  the  nature  of  the  deed  of  sale 
to  be  executed,  and  is  consequently  not  capable  of  execution. 
In  support  of  the  interpretation  sought  to  be  placed  on  the 
decree  the  judgment  and  the  order  of  tliis  Oourfc  granting  leaye 
to  appeal  from  the  decree  are  referred  to. 

The  Court,  in  considering  whether  leave  to  appeal  from  the 
decree  should  bd  granted  on  the  ground  tlmt  the  decision  of  this 
Court  did  not  affirm   the    decision  of  the  Subordinate  Judge, 
could  properly  look  at  the  judgment  of  this  Court  for  that  pur- 
pose.    Indeed   it  was  its  duty  to  do  so.    "But  the  Court  cannot 
look  at  its  judgment  to  interpret  its  decree,  as  the  language  of 
the  decree  is  plain  and  unambiguous.    It  is  only  when  the  terms 
of  a  decree  are  ambiguous,   that  it  can  be  interpreted  in  the 
light  of  the  judgment     The  decree   merely  directed  the  dis- 
missal of  the  appeal.     It   did   not  direct  that  a  decree  of  sale 
should  be  executed,  not  in  terms  of  A5,  but  in  sufficient  terms 
including   the  amendments   mentioned   in  the  judgment.    The 
decree  does  not  contain  any  direction  as  to  the  nature  of  the 
deed  of  sale  to    be  executed.    But  because  it  does  not  contain 
any   such  direction  it  is  not  incapable  of  execution.    Its   efiFect 
was  to   confirm   the   decree   of  the  Subordinate   Judge.    The 
decree    to  be  executed   is   of  course   the  decree  of  this  Court ; 
but,  where  the  decree  t6  b6  cfxecuted  is  the  decree  of  an   appel- 
late Court,   and    where  siicli  decree  merely  confirms  the  decree 
of  the  Court  below,  the  terms  of  the. decree  of  the  Court  below 
may  and  must  be  looked  at  for  the  purposes  of  the   executloa  of 
the  decree  of  the  appellate  Court.    The  result  is  that  the  decree 
of  this  Court  must   be  executed  as  if  it  expressly  directed  the 
execution  of  a  deed  of  sale  in  terms  of  ^Hhe  draft  sale-deed  A5." 

For  these  reasons  I  would  dismiss  this  appeal  \rith  costs* 
SooTT.  J.   C. — 1  concur. 
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CRIMINAL  APPLICATION,  No.  8,OF1902/ 

'Before  Mr.  Spankie. 

Nabain  Da8  (Applicant)  v.  EiKGhEiCPEBOB. 

Act  in  of  1867  (Police  Gambling  Act)^  m.  3, 6, 6— Common 
gambling  house^  presumption  oi  to-^Seasirch  vfarranU^udge  im^ 
porting  Ms  own  knowledge  into  case —  Warrcmi  signing  with  pencil-^ 
Credible  informaiion^  warrant  issued  on  receipt  of. 

N,J).  WAB  ooovicted  ander  section  3,  Act  III  of  i  1867,- with*  fle^o 
others  under  section  4  of  the  same  Act.  The  house  of  N^  D.  was  entered 
and  searched  under  a  warrant,  signed  by  the  Magistrate  with  a  pencil,  in 
which  it  was  stated  that  the  Magistrate  had  reason  to  believe  upon  credible 
information  that  the  house  of  N-  D.  was  used  as  a  common  gaming- 
house. The  warrant  authorized  a  police  officer  to  enter  and  sesiteh  the 
house.  The  police  officer  was  examinedias  a  witness  and,  in  oro8t-ezBmiii{i* 
tion,  stated  that  he  informed  the  Magistrate  tliat(he  had  reoeiyed  "credible 
information  that  gambling  was  going  on.**  The  Magistrate  in  his  judgment 
stated  that  "the  search  warrant  obtained  by  the  City  Inspector  was  signed 
by  me  on  credible  information  received  from  him  to  the  effect  that  N.  DCs 
bonse  was  used  as  a  common  gaming-house.*' 

Eeld,  that  "a  judge  cannot,  without  giving  evidence  as  a  witness  in 
tiie  usual  way,  import  into  a  case  his  own  knowledge  of  particular  facts.** 
BM^  therefore,  that  the  Magistrate  ought  not  to  have  imported  into  the 
oose  his  own  knowledge  as  to  the  circumstances  under  which  the  warrant 
"was  issued. 

Etlly  that  there  was  evidence  that  the  warrant  was  issued  in( accord* 
anoe  with  law,  for  it  stated  that  it  was  issued  upon  information  that  the 
house  was  used  as  a  common  gaming-house,  and  there  was  a  presumption 
that  such  statement  was  true. 

Hsld^  that  the  statement  of  the  police  officer  in  cro8S^)xamination  did 
not  necessarily  convey  the  meaning  that  he  gave  the  Magistrate  such 
information  only  ;  and  the  presumption  that  the  statement  in  the  warrant 
was  true  was  not  rebutted  by  his  statement 

Against  the  order  of  0.  L.  M-,  Bales,  Bsqr.,  Sessions  Judge,  Lncknow, 
dated  4th  November  1901,  upholding  the  orderof  the  City  Magistrate,  Lucknowi 
dated  10th  August  1901. 


1902 
Jant.  27. 
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Beld,  that  the  absence  of  circamstaDoes,  in  which  the  preBuroption 
referred  to  in  section  5  can  alone  be  drawn,  is  a  ground  for  holding  that 
the  presumption  cannot  properly  be  drawn,  but  the  absence  of  such  cricam- 
stances  has  not  the  e£Eect  of  making  all  the  evidence  taken  in  the  case 
inadmissible  and  of  ^tiating  and  rendering  the  conviction  illegal. 

Seldf  that  it  is  objectionable  to  sign  search  warrants  with  a  pencil. 

Fob  Applicant. — Mr.  PaXiologus. 

Fob  Rbspondbnt. — The  Government  Pleader. 

Spankib,  a.  J.  0. — ^Narain  Das  was  convicted  by  the  City 
Magistrate  of  Lucknow  under  section  3,  Act  III  of  1867,  of  using 
his  house  as  a  common  gaming-house.  Flare  Lai  and  six  other 
persons  were  convicted  under  section  4  of  that  Act  of  being 
found  in  the  house  for  the  purposes  of  gaming.  The  convicted 
persons  applied  for  revision  of  the  case  to  the  Sessions  Judge, 
who  rejected  the  application.  Narain  Das  accordingly  made 
to  this  Court  the  present  application  for  revision,  and  a  separate 
similar  application  has  been  made  jointly  by  the  other  seven 
convicted  persons. 

The  house  of  Narain  Das  was  entered  and  searched  under  a 
warrant,  signed  by  the  City  Magistate,  in  which  it  is  stated  that 
the  City  Magistate  had  reason  to  believe  upon  credible  informa- 
tion that  the  house  of  Narain  Das  was  used  as  a  common  gaming- 
house. The  warrant  authorized  the  City  Inspector  of  Police  to 
enter  and  search  the  house.  It  appears  from  the  Magistrate's 
judgment  —the  convicted  persons  were  tried  summarily,  and 
therefore  the  evidence  of  the  witnesses  was  not  recorded — that 
ibe  City  Inspector  stated  in  cross-examination  that  he  informed 
the  Magistrate  that  he  had  received  *'  credible  information  that 
gambling  was  going  on."  The  learned  counsel,  who  appeared 
for  the  accused  persons  before  the  City  Magistrate,  seems 
to  have  urged,  with  reference  to  Select  Case  No.  203,  that  the 
statement  of  the  Cifcy  Inspector  proved  that  the  information, 
upon  which  the  warrant  was  issued,  was  only  information  that 
gambling  was  carried  on  in  the  house,  and  not  that  the  house 
was  used  as  a  common  gaming-house,  that  the  warrant  was 
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therefore  illegally  issued,  and  that  coDsequently  all  the  snbae-  i^^a:  oi^ 
quent  proceedings  taken  against  the  acoused  persons  were  noli  ^^' 
and  void,  and  Narain  Das  could  not  properly  be  convicted  of  ^mpexor, 
using  his  house  as  a  common  gaming-house  or  the  other  accused 
persons  of  being  found  in  a  common  gaming-house.  The  Magis- 
trate over-ruled  the  contention,  observing  in  efiFect  that  he  had 
already  stated  in  his  judgment  that  the  warrant  was  issued  on 
such  belief  as  the  law  requires.  The  Magistrate  referred  to 
the  following  statement  in  his  judgment : — *' The  search  warrant 
obtained  by  the  City  Inspector  was  signed  by  me  on  credible 
information  received  from  him  to  the  effect  that  Narain's  house 
was  used  as  a  common  gaming-house,"  The  Magistrate  appears, 
in  this  part  of  his  judgment,  to  have  imported  into  the  case  his 
own  knowledge.  As  far  as  the  judgment  shows,  the  only  direct 
evidence  as  to  the  information,  upon  which  the  warrant  was 
issued,  was  the  statement  of  the  City  Inspector  mentioned  above. 

Before  the  Sessions  Judge  the  same  points  were  raised  as 
were  raised  before  the  Magistrate.  The  Sessions  Judge  rejected 
the  contention  upon  the  grounds,  (1)  that  in  Select  Case  No.  203 
there  was  a  report  in  writing,  which  contained  no  allegation  that 
the  house  was  used  as  a  common  gaming-house,  whereas  in  the 
present  case  there  was  a  yerbal  report,  and  the  Magistrate 
had  distinctly  recorded  that  the  City  Inspector  informed  him 
that  it  was  a  conmion  gaming-house ;  (2)  that  two  witnesses 
deposed  that  Narain  Das  took  a  percentage  of  the  winnings, 
usually  half-an-anna  in  the  rupee  ;  (3)  that  the  fact,  that  dice 
were  discovered  in  the  house,  raised  a  presumption  that  the 
house  was  used  as  a  common  gaming-house,  and  this  presump- 
tion was  not  rebutted  ;  and  (4)  that  admittedly  only  one  question 
was  asked  the  City  Inspector  in  cross-examination  of  which  the 
answer  might  have  been  explained  by  re-examination. 

The  learned  counsel  for  the  applicant  has^  again  raised  the 
same  points. 

In  Select  Case  No.:203^there  is  no  reference  to  the  terms 
of  the  warrant,  and  presumably  the  warrant  did  not  state  that 
the  Magistrate,  who  issued  it,  did  so  upon  information  that  the 
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M^min  Das     honB6  wafl  osed  as  tt  oommon  gaming^hottse^  for  had  it  bo  stated 
King-         the  probabaUy  is  that  some  reference  to  its  terms  would   have 

Btopcror^  been  made  in  the  judgment.  In  that  case  there  'was  evidence  to 
show  that  the" warrant  issued  upon  information  that  gambling 
was  carried  on  in  the  house  and  not  upon  information  that 
the  house  was  used  as  a  common  gaming-house.  In  the  present 
case,  putting  aside  the  Magistrate's  own  knowledge  as  to  the 
circumstanoes  und^  which  this  warrant  was  issued,  which 
ought  not  to  have  been  imported  into  the  case,  for  it  is  well- 
etablished  law  that  /'a  judge  cannot,  without  giving  evidence 
as  a  witness  in  the  usual  waj,  import  into  a  case  his  own 
knowledge  of  particular  facts/'  there  is  evidence  that  the 
warrant  was  issued  in  accordance  with  law,  for  it  states  .that  it 
y/^B  issued'  upon  information  that  the  house  was  used  as  a 
common  gaming-house,  and  there  is  a  presumption  that  such 
statement  is  true.  The  question  is  whether  the  presumption 
is  rebutted  bj  the  statement  of  the  City  Inspector  that  he 
informed  the  City  Magistrate  that  gambling  was  going  on  in  the 
bouse.  Now  if  die  City  Inspector  meant  by  this  statement  that 
the  only  information  which  he  gave  the  Magistrate  was  that 
gambling  was  going  on  in  the; house,  the  statement  would  be: 
inconsistent  with  the  terms  of  the  warrant,  but  I  think  thatr 
iiie-  statement  does  not  necessarily  convey  the  meaning  that 
the  Citjr  Inspector  gave  the  Magistrate  such  information  only«. 
I  anf  of  bpinion,  therefore,  that  the  presumption  that  the  state^^ 
ment  in  the  warrant  is  true  is  not  rebutted. 

It  is  not  necessary  to  say  any  more,  in  order  to  dispose  of 
the  appltcatidUy  for  it  is  not  disputed  that  if  the  warrant  was 
issued  ih  accordance  with 'law  there  was  evidence,  proper  for 
consideration,  that  the  house  was  used  by  Narain  Daa  as  a 
common  gaming-house,  and  that  the  other  applicants  were 
found  in  it  and  were  there  present  for  the  purposes  of  gaming ; 
but  as  it  was  strongly  urged  that,  if  the  warrant  were  not  issued 
in  accordance  with  law,  evidence  that  instruments  of  gaming 
were  found  in  the  house  and  other  evidence  showing  that  the 
house  was  used  by  Karain  Das  as  a  common  gaming-house  and 
that  the  other  applicants  Were  present  in  the  house  for  the  pur* 
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pose  of  gftming,  would  on  the  authority  of  Select  Gase  No.  203 
be  inadmissible,  and  as  it  is  possible  that  suoh  a  constrnotion 
might  be  put  on  that  Select  Case,  I  think  it  advisable  to  ex- 
press my  opinion  as  to  what  I  conceive  was  intended  to  be  ruled 
in  that  case. 

It  appears  from  the  judgment  in  Select  Case  No.  203  that 
a  warrant  was  issued  to  a  police  officer  to  enter  and  search  a 
house,  there  being  no  information  that  the  house  was  used  as  a 
common  gaming-house,  and  that  it  was,  therefore,  held  that 
there  was  no  ground  whatever  for  the  issne  of  the  warrant  under 
section  5  of  Act  III  of  1867,  and  that  the  warrant  was  illegally 
issned.  The  question  is,  what  did  the  Judicial  Commissioner 
proceed  to  hold,  having  found  that  the  warrant  was  illegally 
issued.     He  refers  to  section  6  of  the  Act.  That  section  says  : — 

"  When  any  cards,  dice or  other  instruments  of 

gnming  are  found  in  any  house entered  or  searched  under 

the  provisions  of  the  last  preceding  section,    or  about  the  person 
of  any   of  those   who  are    found  t therein,  it  shall  be  evidence, 

until  the  contrary  is  made  to  appear,  that  such  house ••... 

is  issued  as  a  common  gaming-house,  and  that  the  persons  fo  und 
therein  were  there  present  for  the  purpose    of  gaming,  although 

DO  play  was  actually  seen "     I  think  that  the 

Judicial  Commissioner  intended  to  hold  that,  as  the  house  was 
entered,  not  under  the  provisions  of  section  5,  but  illegally,  the 
finding  of  instruments  of  (]:amin&;  in  the  house  did  not  under 
section  6  raise  a  presumption  that  the  house  was  used  as  a 
common  gaming-house,  and  that  he  viid  not  intend  to  hold 
that,  if  a  house  is  illegally  entered,  no  evidence  can  be  lawfully 
ofFered  for  the  purpose  of  proving  that  instuments  of  gaming 
were  found  in  the  house  and  that  the  house  was  used  as  a 
common  gaming-house.  The  absence  of  the  circumstances,  in 
which  the  presumption  referred  to  in  section  5  can  alone  be 
drawn,  is  a  ground  of  course  for  holding  that  the  presumption 
cannot  properly  be  drawn,  but  it  is  quite  another  thing  to  hold 
that  the  absence  of  such  circumstances  has  the  effect  of  making 
all  the  evidence  taken  in  the  case  inadmissible  and  of  vitiating 
the  trial  and  rendering  the  conviction  illegal.    There  are   three 
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cased  which  sliow  that  it  weold  not  bo  correct  to  hold  this, — St^e 
Alkhabab  Weekly  Notes,  1884,  pp.  59, 286  and  291.  Although 
the  laogualge  of  .the  Judicial  Commissioner  is  noi  free  from 
.  ambiguity,  I  think  that,  if  he  had  intended  to  hold  that  when- 
ever n  warrant  is  illegally  issued  not  only  does  the  circumstance 
that  instruments  of  gaming  were  found  in  the  house  raise  no 
presumption  under  section  6  that  the  house  was  used  as  a 
common  gaming-house,  but  that  the  effect  of  the  iilegiility 
in  the  warrant  is  to  make  the  entire  evidence  in  the  case  inad- 
missible and  to  vitiate  the  trial  and  the  conviction,  he  would 
have  said  so  clearly  and  distinctly.  As  I  understand  the 
judgment,  the  only  evidence  in  the  case  was  that  instruments 
or  so-called  instruments  of  gaming  were  foand  in  the  house ; 
and  the  point,  which  the  Judicial  Commissioner  had  to  decide, 
was  not  whether  the  illegality  of  a  warrant  vitiates  the  entire 
evidence,  trial  and  conviction,  but  whether  the  illegality  of  the 
particular  warrant  operated  to  bar  the  drawing  of  the  presump- 
tion referred  to  in  section  6. 

I  notice  that  the  warrant  in  this  case  is  signed  by  the  City 
Magistrate  with  a  pencil  and  not  with  pen  and  ink.  It  ii 
obviously  objectionable  to  sign  such  documents  with  a  pencil. 

This  application  is  dismissed. 
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RENT  APPEAL,  No.  187  OF  1899.* 

Before  Mr.  Spankie. 

Jaqbshar  and  another  (^Defendants)  v.  Maha^ib  Bakhs|[         1901 
8iN0H»  miupr^f  through  Sripat  Euar  {Plaintif).  J  ANT.  31. 

Ijoealrate^  putwari  rate^  ehaukidar  rate^  liability  of  under-pro^ 
fxrietor  to  pay — Local  Rates  Act  (Oudh)^  1894,  -ss,  7,  8  and  H-r- 
Act  IX  of  1889,  s,  15^  clause  {a)— Arrears  of  rent -- Rent  Act 
iQudh},s  108,. clause  {8). 

The  plaintiffs  eaed  the  defeodants  for  arrears  of  rent  -of  a  hamlet,  of 
whicli  they  were  the  saperior  proprietors  aod  the  defendants  were  the  under- 
proprietors  with  whom  a  sub-settlement  had  been  made.  Besides  rent  the 
plaintiffs  claim  **  pawari  rate/*  **  local  rate**  and  '*  ehaukidar  rate/' 

ffeld.ihui  the  plaintiffs  conld  notoollectthe'^patwari*'  and  "chaukidari" 
rates  from  the  defendants,  but  they  were  entitled,  under  s.  7  of  the  Oudh 
Ijocal  Rates  Act  of  1894,  to  realise  from  the  defendants  the  share  of  the 
local  rates  tlierein  specified. 

Fob  Appbuants.-t-B.  Laehman  Das. 

For  Rbspondbnt. — Mr.  Nabi-ullah  and  B.  Puttu  Lai, 

Spakkib,  a.  J.  (y. — The  plaintiffs  &aed  the  defeodants  for 
ftirears  of  rent  of  a  hamlet  of  which  they  are  the  saperior  ^o* 
prieiors  and  the  defendants  are  the  nnder-proprietors  with  whom 
a  sab-settleinent  has}  been  inade.  Besides  rent-  the  plaintiffs 
okiined  "  patwari  rate,"  **  local  rate"«nd  ^^chankidari  rate.'*  The 
defendants  objected  to  their  liability  to  pay  the  sums  claimed 
•n  aoconnt  of  the  above-mentioned  rates  and  '^  chankidari." 
The  Assistant  'Collector  merely  held  that  the  defendants  '^aro 
liaUeto  pay  all  the  cesseain  fall,  including  the  patwuri  rate, 
under  Act    V  of  1894  and  Act  IX  of  1889."     The  defendants 

^Against  the  decree  of  M.  Bafique,  Esqr.  district  Judge,  Rae  Ba  reli,  dated 
81st  August  1899  affirming  the  decree  of  B.  Vindhesrl  Par^had,  Deputy  Collec- 
tor, Bultanpur,  dated  80ih  May  1899. 
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appealed,  and  the  District  Jadge  dismissed  the  appeal,  observ- 
ing that  it  did  not  appear  on  what  grounds  the  objections  of 
the  appellants  were  based.     Hence  this  appeal. 

Neither  of  the  Courts  below  have  serionsl^  considered 
whether  the  defendants  are  liable  to  the  plaintiffs  in  respect  of 
the  patwari  rate,  local  rate  and  chankidari  rate.  In  Rent  Act 
Bnling  No.  73  the  two  Judges  of  this  Court  decided  (1)  that  a 
superior  proprietor  canot  recover  by  suit  under  section  108, 
clause  (2)  Act  XXIi  of  1886,  read  with  section  16,  Act  IX  of 
1889,  the  patwari  rate  assessed  under  section  13,  Act  IX  of 
1889,  on  a  village  separately  assessed  to  revenue,  from  the 
uuder-proprietor  with  whom  a  sub-settlement  of  the  whole 
village  has  been  made  ;fand  (2)  that  a  superior  proprietor  can- 
not recover  patwari  cess  from  such  an  under-proprietor  under- 
section  15,  clause  (a),  Act  IX  of  1889,  by  a  suit  under  section 
108,  clause  (2),  Act  XXll  of  1886.  That  ruliug  is  applicable 
here.  The  learned  counsel  for  the  plaiuti£Fs  is  unable  to  show 
under  what  authority  the  plaintiffs  can  collect  the  patwari  rate 
from  the  defendants.  1  therefore  hold  that  they  cannot  do  so. 
As  regards  the  chankidari  rate  also  the  learned  counsel  for  the 
respondent  cannot  show  under  what  authority  the  plaintifEs  can 
recover  the  same  from  the  defendants.  He  referred  to  Act  XX 
of  1856  and  to  part  III  of  the  Oudh  Local  Rates  Act  1894.  As 
to  the  latter,  section  14  provides  that  thefprovisions  of  section  8 
shall  apply  to  a  suit  for  the  recovery  of  the  rural  police  rate 
from  under-proprietors,  *'  who  are  bound  by  law,  decree  or  con- 
tract to  provide  wholly  or  in  part  for  the  maintenance  of 
ohaukidars."  But  the  decree  or  contract  by  which,  the  defend- 
ants are  bound  to  provide  wholly  or  in  part  for  the  maintenance 
ofchaukidars  are  not  shown.  Neither  is  the  law  shown,  by 
which  they  are  bound  to  do  so,  as  part  III  does  not  contain 
such  a  law,  nor  as  far  as  1  can  see,  doesiAct  XX  of  1856.  I 
think  therefore  that  the  plaintiffs  are  not  enti  led  to  recover 
the  chankidari  rate  from  the  defendants. 

The  plaintiffs  are  entitled,  under  section  7  of  the  Oudh 
Local  Rates  Act  1894,  to  realize  from  the  defendants  the   share 
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of  the   local   rates   therein  specified.     It  is  not  shown  that  the 
share  claimed  is  not  the  proper  share. 

I  allow  this  appeal  in  part  and  modify  the  decree  of  the 
Court  of  first  instance  by  deducting  from  the  amounts  claimed 
by  the  plainti£Fs  on  account  of  the  patwari  rate  and  ohaukidari 
rate.  The  parties  will  pay  and  be  paid  proportionate  costs  in  all 
Courts. 


Jagesliar 
and  another 

Mababir 
Bakhfih 

Sinifh, 

minor, 

throoffh 

Biipat  Kuar. 
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€RIMINAL  APPLICATION,  No.   1  OF  im2^ 

B^fflte  Mr.  Spanik* 

•Fbby.  o. 

Sanction  for  prosecution — Offence  in  relation  to  future  pre^ 
eeeding  in  Courts  prosecution  for — Criminal  Procedure  Code^  si. 
195  and  476—Pennl  Code^  206— Jurisdiction  of  CouH  to 
sanction  prosecution. 

While  hearing  an  appeal  by  one  B  against  his  conviction  under  s.  379, 
Indian  Penal  Code,  certain  facts,  appearing  in  the  evidence,  came  to  the 
knowledge  of  the  Sessions  Judge,  and  he  conseqaently  called  upon  one 
D  to  show  caase  why  he  should  not  be  prosecuted  for  an  offence  punish- 
able under  s.  206,  Indian  Penal  Ck)de.  After  :naking  a  preliminary 
inquiry  the  Sessions  Judge  came  to  the  conclusion  that  D  should  be  charged 
with  fraudulently  delivering  two  bullocks  to  one  72,  intending  thereby  to 
prevent  them  from  being  taken  in  execution  of  an  order,  which  he  knew 
to  be  likely  to  be  made  by  the  Court  of  the  Subordinate  Judge  of  Kheri,  in 
the  suit  of  one  Musammat  Champa  Euar,  and  took  security  for  D's  appear- 
ance before  a  certain  Magistrate.  The  Sessions  Judge  professed  to  act 
nnder  the  provisions  of  s.  476  Code  of  Criminal  Procedure,  It  was  ad- 
mitted that  at  the  time  when  the  offence,  with  which  D  was  cliarged,  waa 
said  to  have  been  committed  tliere  was  no  proceeding  in  the  suit  of  Champa 
Euar  pending  in  the  Court  of , the  Subordinate  Judge. 

Held^  that  an  offence  punishable  under  s.  S06,  Indian  Penal  Code,  may 
be  said  to  be  committed  ''ki  veUtBoo  to  a  preeeedkig^intk  Court,"  although 
it  is  committed,  not  in  relation*  to  a  pending  proceeding  but  in  relation 
to  a  future  proceeding,  and  that  therefore  the  order  of  the  Sessions  Judge, 
sanctioning  the  prosecution  of  D  under  8.  476,  Code  of  Criminal  Proce- 
dure, was  made  with  jurisdiction, 

He2d,  that  the  words  ''any  offence  referred  to  In  section  195'*,  in  section 
476,  Code  of  Criminal  Procedure,  did  not  include  the^manner  in  which  the 
offence  might  have  been  committed,  but  meant  ''any  offence  punishable 
under  any  of  the  sections  of  the  Indian  Penal  Code  mentiond  in  sec- 
tion 195." 

*  Against  the  order  of  W.  R.  G,  Moir,  Bsq.,  Sessions  Judge, 1 81  tapnre^  dated 
18tb  November  1901,  reversing  the  order  of  M.  Yakub  Husain,  Deputy  Magia- 
Irate,  Kheri,  dated  16th  July  1901. 
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Fob  Applioawt.-^B.  Baiuden  LaU  Dtna  Nath 

V. 

For  Urown. — ^The  GoTernioettt  Pleader,  Bmperor. 

Spankir.  a.  J.  0. — While  hearing  an  appeal  by  one  Bechu 
against  his  conviction  of  an  offence  punishable  under  section 
d79»  Indian  Penal  Code,  certain  facts,  appearing  in  the  evidence, 
came  to  the  know  led  ^^e,  of  the  Sessions  Judge,  and  he  conse- 
quently called  upon  Dina  Nath,  the  applicant,  to  show  cause 
why  he  should  not  be  prosecuted  for  an  offence  punishable  under 
section  206,  Indian  Penal  Code.  After  making  a  preliminary 
inquiry  the  Sessions  Judge  came  to  the  conclusion  that  Dina 
Nath  should  be  chargel  with  fraudulently  delivering  two 
bullocks  to  Raghbar  Dayal  on  orjibout  the  I2th  April,  1901, 
intending  thereby  to  prevent  them  from  being  taken  in  exe- 
cution of  an  order,  which  he  knew  to  be  likely  to  be  made  by 
the  Court  of  the  Subordinate  Judge  of  Eheri,  in  the  suit  of 
Jdusammat  Champa  Kuar  v.  Kiihun  Dayal  and  took  security  for 
Dina  Nath's  appearance  before  a  certain  Magistrate.  The 
Sessions  Judge  professed  to  act  under  the  provisions  of  section 
476,  Code  of  Criminal  Procedure.  Dina  Nath  applies  to  have 
the  order  of  the  Sessions  Judge  set  aside,  in  the  exercise  of  this 
Courtis  powers  of  revision,  on  the  ground^tdat  the  Sessions 
Judge  acted  without    jurisdiction. 

It  is  admitted  that,  at  the  time  ttrhen  the  offence  vrith  whieh 
Dina  Nath  is  charged  is  said  to  have  been  committed,  there  waB 
no  proceedi  ng  id  the  suit  of  Champti  Knar  pending  ih  the  Court 
ofibe  Subordinate  Judge  of  Eheri.  It  is  contended  for  the 
aj^plrcant  that  the  Words  '^any  offemcer  refelred  to  in  section 
196"  in  section  476,  Code  of  Crifninat  Procedure,  mean  not 
only  any  offence  punishable  under  any  section  of  the  Indian 
Penal  Code  mentioned  in  section  195,  but  include  also  the 
manner  in  which  the  offence  was  committed  ;  that  the  offence 
^ith  which  the  applicant  is  charged  was  not  committed  *'in,  or 
in  relation  to,  any  proceeding  in  any  Court"  [section  195, 
clause  (b) ;  and  that  consequently  the  Sessions  Judge  was  not 
empowered  to  act  under  section  476. 
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Dina  Nath  I   think  that   the  coatention   is   not  sound,     Tlie  ordinary 

Kine-        '"«a"ing  of  the  words  is  "  any  oflfence  punishable  under   any   of 

Emperor.  the  seotions  of  the  Indian  Penal  Code  mentioned  in  section 
195."  The  way  in  which  it  is  sought  to  qualify  them  is  not 
justified  by  anything  in  section  476.  The  words  can  only  be 
qualified  by  the  words  which  immediately  follow  them,  namely, 
^'and  committed  ^hefore  it  or  brought  under  its  notice  in  the 
course  of  judicial  proceeding."  I  am  of  opinion,  therefore, 
that  the  words  do  not  include  the  manner  in  which  the  offence 
may  have  been  committed.  Assuming,  however,  that  they  do, 
I  think  that  an  offence  punishable  under  section  206,  Indian 
Penal  Gode,  may  be  said  to  lie  committed  ^*  in  relation  to  a  pro- 
ceeding in  a  Court,"  although  it  is  committed,  not  in  relation 
to  a  pending  proceeding,  but  in  relalion  to  a  future  proceeding. 
It  seems  improbable  that  the  Legislature  intended  that  sanction 
for  the  prosecution  for  offences  against  public  justice,,  mentioned 
in  clause  [6]  of  section  195,  is  only  required  if  they  are  com- 
mitted in  relation  to  a  pending  proceeding,  and  that  it  is  not 
required  if  they  are  committed  in  relation  to  a  future  proceed- 
ing. Take,  for  example,  an  offence  punishable  under  section 
206,  Indian  Penal  Code,  If  the  contention  for  the  applicant  is 
correct,  a  judgment-debtor,  who  fraudulently  removes  his  pro- 
pety,  intending  thereby  to  prevent  its  being  taken  in  execution 
of  a  decree,  which  has  been  passed  against  him,  could  be  prose- 
cuted without  sanction  if  the  decree-holder  ha^l  not  applied  for 
execution  of  the  decree,  but,  if  the  decree-holder  applies  for 
execution  of  the  decree  and  after  he  has  done  so  the  judgment- 
debtor  commits  the  offence,  he  cannot  be  prosecuted  without 
sanction.  The  offence  is  exactly  the  same  in  both  cases  and  it 
seems  absurd  that  in  one  case  sanction  should  be  necessary  and 
in  the  other  that  it  should  not  be  necessary. 

For  these  reasons  I  dismiss  the  application. 
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BENCH. 

FIRST  CIVIL  APPEAL,  No.  50  OF  1892/ 

Before  Mr,  Dea$  and  Mr.  Spankie. 

MusAMMAT  Laohmin  ami  another  (Defendants)  v.  Pabrhotam      ji^     07 
SiHQH  and  another  (Plaintiffs). 

Compromise^  decree  in  terms  of — Procedure  when  one  of  th$ 
parties  to  a  compromise  objects  to  its  being  reoordedyby  Court-^  Civil 
Procedure  Codecs.  37 5 — Appeal — Civil  Procedure  Codecs.  682. 


The  hearing  of  ao  appeal  before  the  Judicial  CommisaioD^r  was  fixed 
for  the  20th  September  1694.  0&  the  4th  September  1894  the  respondenta 
made  ao  application  to  the  Court  in  which  they  alleged  that  on  the  25th 
November  1893  the  parties  to  the  appeal  had  entered  into  a  compromise, 
whereby  the  appellants  agreed  to  withdraw  the  appeal,  that  notwithstand* 
iiig  the  said  agreement  the  appellants  bad  not  withdrawn  the  appeal,  and 
tbey  'prayed  that  the  Court  would  reject  the  appeal.  Upon  the  applio^o^ 
«n  order  was  made  that  notice  should  be  given  to  the  appellants  and  that 
the  application  should  be  brought  up  at  the  hearing  of  the  appeal.  On 
the  date  when  the  appeal  was  called  on  the  reRpondents  objected  to  the 
hearing  of  the  appeal,  and  asked  that  it  might  be  dismissed  on  the  gronnds 
•Cated  in  the  application  above  referred  to.  HM^  that  where  it  is  shown 
that  an  appeal  has  been  adjusted  by  a  lawful  compromise  jbhe  Court  c^% 
under  section  375,  <read  ^wlth  section  582,  Code  of  Civil  Procedures  record 
the  compromise  and  pass  a  decree  in  accordance  therewith. 

BM  further,  that  where  one  of  the  parties  objects  to  the  compromise 
being  recorded  and  a  decree  being  given  in  its  terms,  the  other  party  should 
move  the  Court  to  have  the  com  prom  iso  recorded  and  to  pass  a  decree  in 
aooordanoe  with  its  terms*  and  the  matter  can  be  decido<l  on  affidavits  or  if 
by  a. special  issue  or  oral  evidence. 


Held  J  therefore,  that  the  respondents  Bbould  amend  their  application 
and  ask^  the  Court  to  act  undor  section  375,  Civil  Procedure  Code,  and  have 
the*oompromise  recorded, and  to.  pass  a  decree  in. accordance  with  its  t^rms. 

*  Against  the  decree  of  OoL'T,  B.  Ck>wie,  Dif triot  Jtidge,  Uardoi^  j4ated 
SBH  Jttly  1802. 
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Mnsftminat 

Lachmln  and 

another 

Parkhotam 

Singh  and 

another. 


Fob  Appellants. — B.  Basudev  Lai. 

Fob  Bbspondbmts. — Mr.  Arathoon  and  B.  KanMa  LaL 

SPANKiRy  A.  J.  C. — ^This  is  an  appeal  from  the  decree  of 
the  District  Jndge  of  Hardoi,  dated  the  23rd  July  1892 ;  setting 
aside  two  deeds  of  mortgage  executed  by  the  appellant  Musam- 
mat  Lachmin  in  favour  of  the  other  appellant  Tara  Singh,  and 
awarding  the  respondents  possession  of  a  half  share  of  a  village 
called  Earnundi  and  mesne  profits,  the  amounts  of  which  are  to 
be  determined  in  execution  of  the  decree.  The  healing  of  the 
appeal  was  originally  fixed  for  the  20th  September  1894.  On 
the  4th  September  1894  the  respondents  made  hh  application  to 
one  of  the  Judges  of  this  Court,  in  which  they  alleged  that,  on 
ihe  25th  November  1893,  the  parties  to  the  appeal  had  entered 
into  a  compromise,  whereby,  the  respondents  foregoing  costs 
and  mesne  profits,  the  appellants  agreed  to  withdraw  the  appeal 
that  the  terms  of  the  compromise  were  embodied  in  mutual 
registered  deeds,  that  the  appellants  having  thus  agreed  not  to 
appeal,  the  appeal  is  barred  and  the  appellants  have  forfeited 
their  right  of  appeal ;  and  that  notwithstanding  the  said  agree- 
ment the  appellants  have  not  withdrawn  the  appeal,  but  that  the 
hearing  of  the  same  is  fixed  for  the  20th  September  1894  ;  and 
they  prayed  that  the  Court  would  reject  the  appeal,  and  grant 
them  the  costs  of  the  application.  With  this  application  the 
respondents  filed  two  documents,  one  an  original  deed,  purporting 
to  be  executed  by  the  appellants,  and  the  other  a  certified  copy 
of  a  deed  purporting  to  be  executed  by  the  respondents,  both 
dated  the  25th  November  1893. 

The  deed,  purporting  to  be  execused  by  the  appellants,  after 
reciting,  inter  alia,  that  the  parties  to  the  appeal  had  come  to 
terms,  continues  as  follows:—**  Therefore  without  reluctance  and 
coercoin,  and  with  our  own  free  will  and  consent,  we  do  hereby 
covenant  and  put  down  in  writing  that  we  shall  get  the  said  appeal 
rejected  on  the  30th  November  1893  ;  that  we  have  waived  ia 
favour  of  (the  respondents)  our  claim  to  costs  already  incurred 
by  us  in.  the  original  Court  and  the  Court  of  the  Judicial  Com- 
missioner;  that  now  we  have  no   right    whatsoever  to  recover 
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costs  to  prosecute  the  appeal,  to  get  possession,  and  to  secure 
cancelment  (?)  of  the  mortgage-deeds;  that  the  said  (respondents) 
have  proprietary  powers  as  adjudged  by  the  Court  of  first 
instance  ;  that  we  shall  have  no  objection  ;  that  should  we  delay 
in  gettiug  the  appeal  rejected,  (the  respoadents)  shall  be  com- 
petent to  get  the  appeal  rejected  under  the  terms  hereof;  and 
that  the  Court  may  look  upon  the  appeal  as  invalid,  ** 

The  certified  copy  of  the  deed,  purporting  to  be  ezecnted 
by  the  respondents,  after  reciting,  inter  alia^  that  the  appellants 
bad  entered  into  a  separate  agreement  to  get  their  appeal  reject- 
ed on  the  80th^  November  1894,  continues  as  follows: — ^'  We 
waive  in  favour,  of  (the  appellants)  our  claim  to  costs  already 
incurred  by  us  in  the  original  Court  and  the  Court  of  the 
Judicial  Commissioner  .and  profits  of  the  said  village,  and  we 
have  now  no  claim  to  the  costs  and  profits.  Therefore  we 
have   written    this  document  in  the  form  of  a  deed  of  waiver,  so 

that  it  may  constitute  a  sanad  and  be  of  use  when  required 

should   we   make  any  claim  for  costs  and  profits,  it  will  be  void 
and  untenable  by  the  Court." 

It  should  be  explained  that  the  date,  30th  November  1893, 
mentioned  in  these  documents  is  the  date  on  which  an  appeal 
pending  in  this  Court  relating  to  the  same  property,  in  which 
Mnsammat  Lachmin  was  the  appellant  and  the  present  respon- 
dents the  respondents,  was  decided  in  accordance  with  a  com- 
promise filed  by  the  parties. 

Upon  the  application  an  order  was  made  that  notice  should 
be  given  to  the  appellants,  and  that  the  application  should  ba 
brought  up  at  the  hearing  of  the   appeal. 

The  hearing  of  the  appeal  was  adjourned  froini  the  SOtfr 
September  1894  to  the  8th  November  1894.  On  the  latter  date 
^hen  the  appeal  was  called  on,  the  learned  coudboI  for  the  res* 
pendents  objected  to  the  hearing  of  the  apped,  and  asked  that 
it  might  be  dismissed  on  the  grounds  stated  in  the  application 
above  referred  to.  He  cited  Protah  Cbunder  Das  v.  Arathoon  [IQ, 

[11    I.  L.  B.,  8  Gale,  455, 


HnBsmmftt 

Lachmin 

and  another 

v. 
Parkhotam 

Bingh 
and  another. 
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Atumt  Dot  T.  Athbumer  and  Co.  [11,  and  Moonthee  Amur  AU  t. 

junctiiiiin 
and  another    Mohavona  Jnderjeet  Singh   [2].     The  learued  advocate  for  the 

ParkS'otam      App^l^iit  Tara  Singb,    who  alone   appeared,  admitted  (he  exe* 

Singh         outioQ  of  tbe  deeds,  but  contended  that  the  promise  on  the   part 

of  the  appellants  was  conditional  on  the  payment  of  Rs.  3,500  ; 

and  the  mone^  had  not  been  paid ;  ihat  his  client  has  withdrawn 

bis  consent,  and   the   Court,  therefore,  could  not  gjve  efifeci  to 

the  agreement,  but  should  leave  the  respondents  to  their  remedy 

l^>  siM;  fbf  ipeoifie  performance  ;   that  Aft  Oourt  could   not 

iilifMrid  teto  the  questton  as  to  ftrhat  tlie  terms  of  the   agreement 

irefe,  tti^t^  bddg  no  procedure  for  making  such  an  inquiry  ; 

thbt  ifa^  cTABed  citied  Were  not   applicable,  as  in  those  cases   the 

mgre^mente  w«l*e  p^t  of  the  record  before  the  Oourt ;   that  the 

respondento  were  in  no   Way   prejudiced  by  his  client's  wiiln 

dfawil  froni  the  agreement  ;  and   that  the  provisions  of  section 

875^  Gode  of  Oivil  Procedure,  were  pot  applicable. 

The   oases   cited  by  the  learned  counsel  for  the  respondenia 

are  cases  in  which  an  agreement  pot  to  appeal  has  been  enforced 

hy  the  dismissal   of  the   appeal    preferred   in  violation  of  the 

agroement  ;   and  we  are  asked  on  the  analogy  of  those   case   to 

diemisB  the  present  appeal.     But  it  seems  to  me,  looking  at  the 

doeaments  filed  by   the  respondents,    that  the  appeal  lias  been 

adjusted  by  a  coitipromise,  and  that, instead  of   being   asked    to 

diemise  the  appeal  we  ought  to  have  been  asked    to  e  nforce  the 

compreiklise  Piider    secition    875,  Code  of  Civil  Procedure,  read 

with  section  582   of  that   Cotle.     I   shall,  therefore,  proceed  to 

consider  whether,  under  section  375,  Code  of  Civil    Procedure, 

a  compromise  by  which  a  suit  is  adjusted  can  be  enforced  when 

one  of  the  parties  withdraws  his  consent  to  it,  and  if  it  can,  what 

procedure  should  be  followed  to  ascertain  the    terms  of  the  com^ 

ptOttiee  a«d   enforce  it  ?     There  is  a  difference  of   opinion    be- 

tiMen  the   Oalcaita  High  Court  on  the  one  side,  and  tire  Bombay 

and  Madraa  High   Courts   on  the  other,  on  the  point  whether  a 

comprooiise   of  a  suit  can  be  given  effect  to  under   section   37S 

when  otie  of  the  pariiee  withdraws  bis  consent   to   it  an  1  wishes 


[1]    L  L.  R.,  I  All.,  267. 
(«]    li  H.  h  A.,  203. 
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W  proceed  with  fclie  gait.  In  Biutonsey  LdLji  v«  Pooiibai(X)  it 
was  held  that  seotion  875.  was  iuteuded  to  eiifoxoe  agreementg 
UQoonditioiially  made,  evon  though  one  of  the  agreeing  parties 
dioald  wish  to  withdraw  his  cousent.  This  view  of  the  section  was 
approved  in  Karuppan  y.  Ramasamii^)*  The  poiut  00^  ctuoe 
before  the  Calcaita  High  Court  in  Eara  Sudani  Debt  v.  Kumar 
Dukshinessar  Mahaifi)  in  which  the  Bombay  case  was  questioned, 
and  an  opinion  was  expressed  that  section  375  was  never  intend- 
ed to  cover  cases  in  which  one  of  the  parties  is  unwilling  to  have 
the  judgment  entered  up.  The  poiut  was  then  again  raised  in 
Appasimi  v.  Manikram{4i)  before  the  same  Judges  who  decided 
Karuppan  v.  Rama8ami{^\  The  attention  of  those  Judges  was 
drawn  to  the  Calcutta  case.  Thej,  however,  adhered  to  the 
opinion  expressed  in  Karuppan  v.  Rama$ami{i). 

I  prefer  the  reasoning  which  is  to  be  found  in  the  decision 
in  Ruttonsey  LaljtY.  PoonhaH})  and  AppasanU  v.  Manikram{^\ 
and  am  of  opinion  that,  where  it  is  shown  that  an  appeal  has  been 
adjusted  by  a  lawful  compromise,  we  can  under  section  375, 
read  with  section  5^2,  Code  of  Civil  Procedure,  record  the 
compromise  and  pass  a  decree  in  accordance  therewith. 

As  to  the  procedure  to  be  adopted  in  order  to  ascertain  and 
enforce  the  terms  of  the  compromise  it  is  indicated  in  Ruttomey 
Lalji  V.  Poosibai(l).  Where  one  of  the  parties  objects  to  the 
compromise  being  recorded  and  a  iiecree  being  given  in  its 
terms,  the  other  party  should  move  the  Court  to  have  the  com- 
promise  recorded  and  to  pass  a  decree  in  accordance  with  its 
terms,  and  the  matter  can  be  decided  on  affidavits,  or,  if 
necessary,  by  a  special  issue  or  oral  evidence. 

The  respondents  should,  I  think,  amend  their  application 
and  ask  the  Court  to  act  under  section  375,  Civil  Procedure 
Code,  and  ha  ve  the  compromise  recorded  and  to  pass  a  decree 
in  accordance  with  its  terms,  supporting  the  amended  application 
by  an  affidavit  alleging  the  material  facts, 

(1)  I.  L.  R.,   7  Bom.   804. 

<2)  I.  L,  R.,    8  Mad..  482. 

(3)  I.  L.  R.,  11  Calc.  260. 

(4;  I.  L.  R ,  9  Mad..  IDS. 


MTifammat 

Lachmin 

and  another 

«!• 
Parkhotam 

Singh 
and  another. 
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I^chmiu  I  would,  therefore,  make  au  order  to   this   effect,  an  d   allow 

an   anot  er     ^j^^   respondents   foarteeo  days  to  amend  their  applica  lion  and 

Parkhotam      file   the  affidayit     If  the  application  is  not  amend  ed  and  the 

andaoother.     affidavit  filed    within  the  time  allowed   the  application  should 

stand  dismissed  with  costs. 

Dbas,  J«  C—  I  cononr. 
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CRIMINAL  APPLICATION.  No.  Ul  OF  1901.» 

Before  Mr.  Scott. 

Kabir  Ahmad    (Applicant)  v.    Bhopal  Statb,   through      j}^^2\ 
Political  Agent  and  another  (Opposite  party). 

Warrant  issued  by  Political  Agent  of  Native  State  against 
British  Indian  Subject — British  Indian  Subject^  extradition  of — 
Foreign  Jurisdiction  and  Extradition  Act  (XXI  of  1879)^  ss^  i, 
11, 12,18— Extradition  of  o fenders— Criminal  Breach  of  Trust 
committed  in  Native  State — Penal  Code,  s,  409. 

The  Deputy  Commissioner  of  Rae  Bareli  passed  an  order  directing  that 
a  warrant  for  the  arrest  of  the  accused,  a  native  Indian  Subject  of  His 
Majesty,  on  a  charge  under  section  409,  Indian  Penal  Code,  of  having  com- 
mitted criminal  breach  of  trust  within  the  territories  of  the  Bhopal  State 
and  issued  by  the  Political  Agent  of  that  State,  be  executed.  No  charge 
vas  pending  against  the  accused  in  the  Oourt  of  the  Political  Agent,  and 
it  was  contended  that  as  the  charge  against  him  was  pending  in  a  Court 
•f  the  Bhopal  Stote,  the  issue  of  the  warrant  by  the  Political  Agent  was 
Illegal  and  the  Deputy  Commissioner,  had  no  power  to  execute  it. 

Beld  that,  under  the  provisions  of  the  Foreign  Jurisdiction  and  Extra- 
dition Act  (XXI  of  1878),  excepting  in  the  case  of  a  British  European  Sub- 
ject, the  Political  Agent  for  the  Bhopal  State,  may,  at  the  request  of  the 
State,  issfie  a  warrant  for  the  arrest  of  any  person,  who  has  committed,  or 
is  supposed  to  have  committed,  in  the  Bhopal  State ,  an  offence  under  sec- 
tion 409,  Indian  Penal  Code  (which  in  one  of  the  offences  ^mentioned  in  the 
•ehedule  annexed  to  tlie  act),  and  on  such  person  being  forwarded  it  will 
be  the  duty  of  the  Political  Agent  to  decide  whether  the  accused  shall  be 
tried  by  him  or  be  cnade  over  to  the  State  Courts  for  trial.  It  matters  not 
whether  a  complaint  against  the  accused  has  been  made  in  the  Political 
Agent's  Court  or  not,  and  the  Magistrate  to  whom  the  warrant  is  directed 
is  bound  under  the  provisions  of  section  12  of  the  Act  to  execute  it,  and 
lias  BO  authority  to  ,  question  the  authority  or  discretion  of  the  Political 
Agent  to  issue  it 

SiMf  therefore,  that  the  Deputy  Commissioner  acted  legally  in  ordering 
the  warrant  for  the  arrest  of  the  accused,  issued  by  the   Political  Agent  for 

the  Bhopal  State  to  be  executed. 
I— 

^Against  the  order  of  A.  B.  Bforde,  Esq.,  District  Magistrate  Bae.  Jlareli 
dated  30th  August  1901, 
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Kabit  Ahmad  PoR  'APPLICANT.— Mf.  DeGruyther  and   Mr.  St.  G.  Jsekson. 


r. 


^^SS'dnlh'*'         For  OTHER  siDR.—Tlie  Govenmient  Pleader. 

Political  -r    i-i       rm  .     .  *  i. 

Agent^nd  oOOTT,  J,  U.— This  18  an  applicaiion  for  review  of  the  order 


iiiotker. 


of  the  Deputy  Coinmissioner  of  Rae  Bareli,  directing  that 
a  warrant  for  the  arrest  of  Kabir  Ahmad,  a  native  Indian 
«nbject  (A  His  Majesty,  on  n  charge  nnder  section  409,  Indian 
Penal  Code,  of  having  committed  Criminal  breach  of  trust 
within  'the  territories  of  the  Bhoi»al  State  and  issued  by  the 
PoliticRftl  AgOQtx>f  that  State,  be  executed.  Notice  of  the  appli- 
cation has  been  served  on  the  Bhopal  State,  but  no  one  has 
appeared  on  behalf  of  that  State.  The  Government  Pleader 
resisted  the  application  on  behalf  of  the  Deputy  Comrais- 
irioner  of  Rae  Bareli.  It  is  proved  by  affidavit  that  Kabir 
-Alimad/ is  a  native  Indian  subj««ct  of  His  Majestary^  and  it  is 
litlegeid  that  hecdtnniitted  the  otFence  of  criminal  breach  of  trust 
White  be  w&s  a  defviitit^f  the  Bhopal  State  some  years  ago. 

Kb '^bat^  "is  ipendiag  iigainst  him  in   the   Court  of  the 

'Political  Agent  atfd  it  is  ^coniend  tliat   as    the  charge  against 

him  is  pending  in  the' Ooutt  of  t^  BUopal   State,   the  issue  of 

-'llieWiinmBt  by^  the  ^Political  4kgent  is  illegal   and  the  Deputy 

IQottimisdtoAfiir  of  Bae  Bareli 'UaB  no  power  to  execute  it. 

tin  186S  4hQ  Begfoa  <»(   Bhopal   clHimed   the   right,  under 

%<6rtidn"afrangements  lYiac^in  1847,  without  the   authority  or 

knowledge  of  the   Government  of  India,   to  try  in  her  own 

Conrts  British  subjects  gniUy  of  offences  within   her   territories 

»4Mid   the  surrender   of  British   subjects  gnilty  of  such  offences 

^irfaen?frpi|^veh€»nded  in  British  territories,  bnfc  her  claim  was  not 

^ildrtiitttftl^Hfldashe'wastold  rthat  the  9th    article  of  the   Treaty  of 

iilS  r^f^ned  to  the  aitilhority  of  the  Nawab  of  Bhopal  over  hia 

own  subjects  atfd   nbt     BHti^h  *«ohjeots   (Aitchinson  Treaties, 

Vol.  IV,  p«   258).     From  this  it  is  contended  that  the  Courts 

<^6f  Ihe  Bh6paV'9t«te  haTe  no  power  to  try  the  applicaoton  any 

charge,  atid'that,  <«  <to  chargers  pending   against   him   in    the 

Gonrt^f  the  Political  Agent,  the  wnrnmt  issued  by  the  latter, 

it  ^he  rd^est'  6f  ^e'Stftte,  wasiH^gnlly  issued  and  eaniMi  be 

Moented. 
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Th4  ^ktmditi«a   of  mtir^   iadifta  §tilr^«ts  of  His  HfejMttf    KMt^mA 

Act  CXXL  of  1879},  the  fimi  socfeioti  of  whioh  providoi  IhU        ^SS^ 

^'ootbiag  ooQtained   iii  this  Aot  shall  affect  Ihe  fNrovisioMof  •    Ai^t^MiA 

any   law  or  treaty  for  the  timo  betmg  i«  foroQ  as  to  extradilioA 

of  offoiidei^d  ;  and  the  prooedufe  pr(^vided  by  s«4h  law  or  tiMly 

abail  be  foilo«ir0d  in  every  oatto  to  which  it  applies.'*     lU   thcir0r 

ford,  Ihero  is  aoy  law  or  trei^ty  ia  fort^e  hetweoa  the  GlovardlMllt 

of  ladia  and  tlio  filfiopal  State  providing  for  the.  extradition  ot 

offondersTf  the  aot   does  act  apply  to  tba  ei:tiradit]oa  of  Kfibir 

▲kmad.     I  have  not  been  referred   id  any  such  law  or  ti^atjr 

ttai  it  has  not  been  ^Imwa  that  «fny  esisis,  so  that  wo  moot  Uofc 

to  the  above   Act  ia  order  to  detaroiiae  whetbi^r  the  FoUticali 

Agent  of  Bhopal  has  anthority  under  it  to  issue  a  warrant  for 

the  arrest  of  l^abir   Ahmad,   and  whether  the  t)epQfcy  Commis*, 

aiDner  of  Rae  Bareli  is  obliged  to  execute  it. 

Seottott  11  provides  that  *^  when  laa  oS*inQa  has  been  com* 
Anii^y  or  it  0il:ppoBdd  to  have  been  committed,  ia  any  6tat» 
a^vaiiHit  the  law  of  snoh  State  by  a.  person  not  being  a  Enropean 
S^hisfa  Mibject  and'  such  person  escapes  into  or  ia  in  British 
Isdia,  the  British  Agent  for  stoh  State  may  issne  a  irarrantfor 
iiit  arrest  and  delivery  at  a  place  and  to  a  |>erson  to  be  named  ia 
the  warrant — If  anch  Political  Agent  thinks  that  the  offisnce  if 
one  which  Mght  to  be  enqaired  into  in  sach  State  :  and  if  tho 
iM)t  said  to  have  been  done  would,  if  done  in  British  India,  have 
oMistttntod  an  offinoe  against  any  of  the  sections  of  the  Xndian 
Penal  C!6do«  mentioEi6d  in  the  schedule  hereto  annexed,*'  etc. 

At  page  U4,  part  Vl,  Vol.  I  of  the  Maiiilal  of  ihe-  OWHtis 
o^the  Government,  ^.-W.  I*,  and  Ottdb,  thb  rtlei  iiiadd  iWdttr 
section  18  of  Act  tXl  of  1879  by  the  Gofern6M}efa6hi1  ih 
Council  are  printed,  and  pirovMb  diredlSorts  H  i^oEti^l  AgiMiis 
for  issuing  warrants  under  section  11  of  the  Act  on  a  requ^st 
preferred  to  them  in  writing  by,  or  by  the  authority  of,  the 
person  for  the  time  being  fMhnismtenng  the  Executive  Govern- 
ment  of  the  Native  States,  at  whioh  they  are  the  British 
representatives.     These  rules  also  contain  directions  to  Political 
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Ubit  Ahmsd'  Agehtfr  to  Satisfy  themselves  by  a  preliminary  inquiry  that  there 
BhdpJ  state,    **  A  primd/acie  case  against  the  aocnsed  and  order  the  Political 

thtoagh        Affeuts  themselves  to  try  the  accused  if  the  Courts  of  the  State, 
PoHtlcal  .  ,         ,  .  .    ,     ^ 

Agrehtaad'  either  by  custom  or  by  express  recognition  of  the  Governor- 
General  in  Council,  do  not  try  native  British  subjects  surren* 
dered  to  them  by  extradition.  Directions  for  securing  a  fair 
trial  by  such  Courts  are  also  given.  Section  13  of  the  Act 
provides  that  **  Political  Agent  may  either  dispose  of  the 
case  himself,  or,  if  he  is  generally  or  specially  directed  to  do  so 
by  the  Governor-General  in  Council,  may  give  over  the  person 
so  forwarded,  whether  be  be  a  native  Indian  subject  of  His 
Majesty  or  not,  to  be  tried  by  the  ordinary  Courts  of  the  State 
in  which  the  o£Fenoe  was  committed. " 

It  follows,  therefore,  that,  excepting  in  the  case  of  a  European 
British  subject,  the  Political  Agent  for  the  Bhopal  State  may, 
at  the  reqaest  of  the  state,  issue  a  warrant  for  the  arrest  of  any 
person  who  has  committed,  or  is  supposed  to  have  committed  in 
the  Bhopal  State  an  offence  under  section  409,  Indian  Penal 
Code  (which  is  one  of  the  offences  mentioned  in  the  scheduls), 
and  on  such  person  being  forwarded  it  will  be  the  duty  of  the 
Political  Agent  to  decide  whether  the  accused  shall  be  tried 
by  him  or  be  made  over  to  the  State  Court  for  trial.  It  matters 
not  whether  a  complaint  against  the  accused  has  been  made 
in  the  Political  Agent's  Court  or  not  and  the  Magistrato  to 
whom  the  warrant  is  directed  is  bound,  under  the  provisions  of 
section  12  of  the  Act,  to  execute  it  and  has  no  authority  to 
question  the  authority  or  discretion  of  the  Political  Agent  to 
issue  it  The  Deputy  Commissioner  of  Bae  Bareli  acted  legally 
in  ordering  the  warrant  for  the  arrest  of  Kabir  Ahmad,  issued 
by  the  Political  Agent  for  the  Bhopal  State,  to  be  executed  and 
I  accordingly  dismiss  the  application. 
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BENCH. 

MISCELLANEOUS  APPLICATION.  No.  491  OP  1901,  • 

Before  Mr.  Scott  and  Mr.  Spankie. 

Bakar  Ali  Khan  (De/endent)  v.  Akjumak  Aba  BxGAtf 
{PlairUif).  Jant.  8. 

Review  of  judgment — Documentary  evidence^  discovery  of  new 
and  important — Evidence  of  doubtful  character — Discovery  of  new 
evidence^  when  may  he  ground  for  review  of  judgment^' Civil  Proce^ 
dure  Code,  s.  BBS. 

Ao  applioAtioD  for  «  review  of  jadgment  eannot  be  granted  merelj 
00  the  groinid  of  the  discovery  of  new  and  important  evidence,  which  could 
not  be  produced  at  the  time  when  the  decree  was  passed.  The  applicant 
has  to  show  that,  after  the  exercise  of  due  diligenco,  soch  evidence  could 
not  be  produced  at  that  time. 

The  new  and  important  docamentary  evidence  contemplated  hj 
MctioD  683,  Oivil  Proeed«r»^  Code^  ir  evidence  which  itself  might  have 
bad  effect  upon  the  judgment  had  k  beeo  prodoeed  in  the  suit,  and  not 
evidence  which  it  is  very  doubtful,  would  have  had  such  effect,  and  which 
requires  to  be  supplemented  by  oral  evidence  before  such  doubt  can  possibly 
be  removed. 

For  Appuoant. — Mr.  Lincoln  and  Mr.  Usuf  Husain. 

For  othbr  SIDB. — Saijed  Za&ur  Ahmad  and  B.  Salig  Ram. 

Spankib,  a.  J.  C. — ^Thi»  is  an  application  for  a  review  of 
judgment. 

Anjaman  Ara  Begam  and  Wasi  Ali  Khan  brought  two 
suits  against  Bakar  Ali  Khan,,  which  may  be  conveniently  called 
suits  A  and  B.  In  suit  A  the  plaintiffs  claimed  property  valued 
as  Bs.  82,296-8-8.  In  suit  B  they  claimed  property  valued, 
as  stated  in  this  application^  at  Rs.  1,585-14-0.  In  both  suits 
the   plaintiffs  claimed   as  heirs  of  Haji  Begam,  the  deoeased 

**   *  Against  the  judgment    of  the    Bench  of  the  Judicial  Commfssioaer'b 
Court,  dated  the  2ith  If  arch  1899  and9nir  Ifovember  1899. 
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Bftktt  AU      owner  of  the  property.     Baji  Begam  bad  a  son  named  Zaka- 
^^         ud-donla.     The   plainU£Ea   alleged,  that   they  were  respectively 
Anjoman  Aia   ^he  daogbter'a  daughter  and  the  daughter's  son  of  Zaka-tid-donia 
and  Haidri  Khanaro  and  Jafri  Khanam   his  matntua  wives,  and 
were  thus  heira  of  Haji  Begatn.    They  admitted  that  the  defen- 
dant was  the  son  of  Najmannisa  Begam,   who  was  the  daughter 
df  l^rtaita  Khatmm  mamttui  wife  of  Zaka-nd-donla,  and  that  he 
was   entitled   to   a   one-third    share   of  Haji  Begam's  property. 
They  claimed  two-thirds  as  their  sliarea*    It  was  admitted  by  the 
defendant  that  the  female  plaintiff  was.the  tibaghter  of  Hhuliaacla 
Begam,  the  daughter  of  Zlaka-ud-douln  and  Haidri   Begam^  aud 
that   the  male   plaintiff  was  the   son   of  Wilayeti  Begam,  the 
daughter  of  Zaka-ud-doula   and    Jafri  Khanam,  but  he  denied 
that  the  mothers  of  the  phrintifib  werd  legitimate  by  birth.     The 
main    issue   in    both  suits  was  whether  Shahzuda  Begam  aud 
Wilayeti   Begam   were  the    legitimate  daughtem  of  Zaka-ud- 
doula*     Both  suits  came  in  appenl  before  this  Court.  Suit  A  was 
decided  by   this  Court  on  thn  24th  February  1899.    This  Court 
found  that  Shasada  Begam  and  Wilayeti  Begam  were  the  legiti- 
mate daughters  of  Zaka^ud-doula«     iioit  B  Wa^  ikcided  by  this 
Court  on  the  S7ih  October  1899.     The  Court  eame  in  ttiat  auH 
to  th^aame  finding.     An  appeal  against  the  decree  of  this  Court 
Ui  ivii  A  td  His  M&Jei^y  in  Council  Is  now  pending.  The  defen- 
dant also  applied  for  leave  to  appeal  against  the  decree   of   this 
Court  ib  suit  B.    The   applioatit>n  Was  struck  off  the  file  on  the 
15tb  February  1901,  aa  (he  defeiilaut  failed  to  de|K>Bit  security. 
¥he  present  application  is  one  for  the  review  of  the  judgment 
ta  this  Court  in  suit  6. 

The  defendant  asks  for  a  review  of  the  judgment  on  the 
]^oiind  X>t  iieiir  and  important  *'  matter  of  evidence  which  could 
hot  baVe  be^n  produced  by  him  at  the  time  the  decree  was 
)MUMd.'*  It  is  alleged  in  the  application  that  the  defendant  has 
Il0#  disilbVered  a  statement  by  2aka-ud-doula  in  the  Waaika 
OfBde  lit  Lu^knbw,  and  that  ^Hhe  production  of  the  said  statement 
W6ti!d  be  coUclusivc  on  the  question  of  the  legitimacy  of  tbo- 
^irti^fD  this  case."  Wh^Yi  the  app1i6ation  waii  first  pr6B^lite<^ 
it  vras  returned  ds  the  Court  considered  that   the   statements  in 
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tbe  affidavit  by  the  defendant  accompanying  it  were  vagne  and         ^^^^^ 
indefinite.     lu  that  affidavit  the  defendant  declares  in  snbstafice  r. 


that,  after  the   termination  of  the  case  in  this  Court,  he  mado  a     ^^  Beiaa 

search  in  the  papers  in  his  old  office  for  a  certain  pnrpose,  in  the 

coarse  of  which   he  came  upon  something,  which  he  calls  a 

*^ace^'  of  the  statement  mentioned   iti  his  application,  whi(fli 

led  him  to  taiale  two  applications  to  the  Wadika  Office  foti 

eeftified  copy  of  the  statement,  bat  he  conld  not  obtain   sndi  % 

bopy,  upon  which  lie  subsequently  inspected  the  r^cok*d  cdntaitt* 

iag  the  statement,  and  made  the  oopy  of  the  samb  which  Is 

attached  to  the  affidavit      In  the  affidavit,  whidh  the  ilefdtidatit 

snbse^uently  filed,  he  declares  that   he  discovered   *^e  traced* 

oftlie  statement  on  the  20th  April  1901;  that  be  mad«  his  first 

ippTication  for  a  <^rtified  copy  on  the  l^tii  May  1901;  that  his 

was  informed  on  the   Slat  May   1901  that  a  6opy  would  tiot  ba 

granted  to  him  ;  that  h^  made  his  sec6nd  applicaCioti  6d  tbe  Slid 

Beptember  1^901;  that  this  application  Waft  rej^tod  60  the  Tlh 

Bepteriib^r  l90l:  that  fVom  Mjiy  1901  to  fi^ptbttbdr    19C1  he 

^as  ^ngag^d  fft  l!he  prosecution  of  cases;  that  on  %h»  15th  0($t(K 

betr  1901  hh  applied  for  permisAton  io  inspaet  the  record  Mntatu* 

ing  the  statement;  and  that  he  inspected  the  reobfd  On  th»   S9th 

October  1901,  and  made  a  copy  of  the  statement. 

An  a{^p1!cation  for  a  tevittw  of  judgmeivt  catitiot  be  gratiMd 
tnerely  6fi  Ih^  greebd  of  tb^  discovery  of  new  and  iuiferlttat 
avldenob,  whi^  coald  at>t  be  pfoduoed  at  tbe  time  wb«n  tbe 
A4«Me  waa  pasi9ed.  Tbe  ap^licimt  has  to  ^hdw  that|  vfter  tke 
M^rciile  of  due  diiigetace,  Mch  tsVldMlce  lootrld  ftt>t  ba  pfOduCKd 
at  OM  lime.  It  is  n^  e<reti  att^g^  in  the  «pplioail6n  or  Iba 
tffldayit  that  tbid  n^w  and  tttipottaai  evMaoba  aould  nol^  after 
ik/b  «z6Votoe  of  dne  ditlgeiio^,  H»a  pk<»d!ie^  at  the  tioia  wbM  ik& 
JtoMhM  tHDi  p^kteidd*  Th«!se  ddDttttteftttt  igttofa  tUs  point,  !tha 
toliHMS  <nAm^l  tor  1^  ddf^tadadt  Mid  thai  hia  oliettl  wm  m 
sAitft  titlriiig  tha  bnft  ikttd  that  hk  gMHHM  ii%8  m  pmhmuiMm 
lady.  But  these  facts  do  not  absolve  the  d^kldl^ttt  fVMt  ihOKh 
iag  (Vet  the  ttaieqient  oenld  not  have  been  disoevored  with  tbe 
^!^9^  of  due  dUi^tf^e*  In  the  judgmeat  of  this.  Court  in  suit 
A  it  was  stated,  that  it  is  and   was   the  practice  of  the  Wasika 
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'Bkkar  Ali       Officer  at   Lucknow   to   require  wasikadars  to  file  In  his  ofice, 
^^  from  time  to  time,  declanitions  as  to  the  persons  who  were  their 

ABjumaa  Ara  heirs.  The  convenience  of  such  a  practice  is  obvious,  as  it* 
enables  the  Wasika  Officer  to  decide  without  difficulty  on  whom 
the  pension  of  a  deceased  wasikadtir  should  devolve.  This 
practice  must  be  well-known  to  all  wasikadars  and  their  relatives 
in  Lucknow.  In  suit  A  several  such  declarations,  alleged  to 
have  been  made  by  Haji  Begam,  were  produced.  Primd  faeii^ 
not  to  ascertain  by  inquiry  from  the  WasikaOfficer,  whether  or 
not  there  was  in  that  office  any  statement  of  the  kind  by  Zaka* 
nd-doula,  shows  a  want  of  the  exercise  of  due  diligence  on  the 
part  of  the  persons  whp  conducted  the  defence  of  suit  B,  The 
learned  cpunsel  for  the  defendant  says  none  of  those  persons 
made  such  an  inquiry,  because  they  did  not  think  that  Zaka«nd- 
,donla  had  lived  long  enough  to  make  any  such  statement.  There 
is  no  evidence  before  us  at  to  what  they  thought,  and  even  if 
they  thought  so  the  prudent  thing  to  do  was  to  make  the 
inquiry,  ftnd^o|J;p,  jump  to  hasty  conclusions.  In  my  opiniM 
ihe  defendant  wholly  fails  to  show  tliat  the  statement  could  not, 
after  the  exercise  of  due  diligence,  be  produoed  at  the  ^wm  wbea 
the  decree  was  passed. 

The  defendant's  affidavits,  as  to  what  he  found  in  his  papers 
which  led  him  to  apply  for  a  copy  of  the  statement,  are  very  un- 
satisfactory.  He  does  not  say  what  the  "trace"  was  which  led 
him  to  go  to  the  Wasika  Office  and  apply  for  a  copy  of  the 
statement,  so  that  the  Court  has  not  any  means  of  judging 
whether  his  story  is  probable  or  not.  1  think  that  it  is  not 
proved  that  he  found  anything  in  his  papers  which  led  him  to 
go  to  Wasika  Office.  It  is  obvious  that  he  might  hare 
ascertained  that  the  statement  was  in  the  Wasika  Office  in  soma 
other  way  than  by  coming  apon  a  ''trace*'  of  it  in  his  papers, 
and  have  invented  the  finding  of  the  "trace"  of  the  statemeptin 
his  papers  as  an  explanation  of  the  manner  in  which  the«tate« 
jnent  was  discovered. 

'      It  appears  from  the  doctiment,  attached  to   the   defendant's 
first  affidayit'  that  Z^kn-nd-doula  was  examined  by  tb*  Wanka 
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Officer  oa  the  8rd   September   1858.     One  of  the  questiona  he       %^^^*' 
was  asked  was  the  following: — "Give  a  detiiil  of  your  property.  v. 

How  many  children  have  yon  got?'*  He  replied  that  he  had  ^""^b^^.^'* 
no  property  of  his  own,  and  that  there  were  houses,  etc^  belong- 
ing to  bis  mother,  of  which  particulars  were  given  in  the  (i«po- 
sition  on  her  behalf  in  the  Wasika  Office.  He  then  said:—**! 
have  children  as  detailed  below: — Mohammad  Fazl  Ali  Khan, 
son,  aged  9  years — ^Wilayet  Ali  Khan,  son,  aged  7  years — 
Kaniz  Fatima  Begam,  daughter,  aged  4  years.  I  have  got  no 
other  children  besides  these  three.  Sultan  Mary  am  Begam  is 
my  wife.  Her  age  is  18  years,  and  she  is  alive.  My  father, 
who  is  about  50  years,  is  alive  also."  Najmuunisa  Begain, ' 
mother  of  the  defendant,  is  also  known  as  Kanis  Fatima  Begam.' 

Now  it  is  clear  that  the  allegation  in  the  application,  that^ 
the  production  of  the  statement  would  be  conclusive  on  the 
question  of  the  legitimate  descent  of  the  plaintiffs,  is  not  correct. 
If  Shahzada  Begain  and  Wilayeti  Begam  had  not  been 
born  when  the  statement  was  made,  Zaka-ud-doula  could  not, 
possibly  call  them  his  children,  and,  if  at  that  time  thd  relations 
between  him  and  Haidri  K(ianam  and  Jafri  Khauam  had'not 
commenced,  he  could  not  possibly  call  them  his  wives.  It  was 
said  that  the  statement,  read  with  the  admission  in  the  suit  by 
the  plaintiffs  that  Farzana  Khanam  (mother  of  Kaniz  Fatima 
Begam),  Haidri  Khanam  and  Jafri  Khanam  were  all  mamtua 
wives  of  2^ka-ud-donla,  shows  that  Haidri  Khanam  and  Jafri 
Khanam  were  not  his  mamttia  wives,  because  it  shows  that 
Farzana  Khanam  was  not  his  wife,  and  if  she  were  not,  then^ 
on  the  admission  of  the  plaintiffs,  Haidri  Khanam  and  Jafri 
Khanam  were  not  his  wives.  It  is  admitted  that  the  suits  A  and 
B  were  tried  on  the  same  pleadings  as  regards  the  descent  of  the, 
plaintiffs  and  the  defendants.  In  snit  A  the  defendant's  case, 
was  that  Farzana  Khanam  was  the  wife  of  Zaka-ud-doula.  It 
seems,  therefore,  somewhat  inconsistent  for  him  to  argue  that 
the  statement  shows  that  she  was  not.  The  argument  is  also 
falkcions  as  the  plaintiffs  did  not  admit  that,  if  Farzana  Khanam 
was  not  the  wife  of  Zaka-nd-doala,  Haidri  Khanam  and  Jafri 
Khanam  were  not.  Farther,  the  argament  assumes  that,  at  the 
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Bakar  Atl      tftne  Hid  stAtoment  was  omde,  relations  betiv^en  «ll  thi*^ woibmi 
Khan  .    . 

V.  aiidZ)iktt*n(lMlouta  wefe  eiisting.  The  Biateineiii^  m  my  opimra, 

•^^^1^^    id  of  8(ieh  a  character  rtia4,  if  It   bad   hem    prod*^d  at  die  ttina^^ 

the  decree  wad  passed,  ft  U  rery   donbtftri    whether  it  wmM 

huve  had  any  dFeot  oti  the  judgment  of  this  Coart. 

Apparently  oenaoions  of  this  fact  the  learned  oovDtel  for 
the  defendant  stated  that  be  could  produce  oral  OTidence  to 
prove  that  Shahsada  Beigaui  and  Wilayeti  Begam  were  living 
when  the  statement  was  made.  Bat  I  think  tbat  the  asw  4ind 
important  docamemtary  evidence  eontemplated  by  ssction  6S3f 
Civil  Prooednre  Odde,  is  evtdeaee  wUcb  itself  might  bavie  bad 
effect  nyoniliejnd|;meat»  bad  it  been  prodoeed  in  tbesntti  nn4- 
not  evidence,  which  it  is  very  donbtfnl  wonld  have  had  snch 
eff^t  «nd  wbidti  feqnfreA  to  be  snpt>1emeiti1;ed  by  oniI  evidence 
bdford  SHob  Aotlbt  can  (MMSfbly  bs  rettthred.  Beclioi^  6M  does 
n6i  appear  tor  cMtompkt«  tfi^t  ttikifl^  of  oval  evid^rtn^s iti  nt-dei* 
tb  ascerfatf^  wtisthef  tb6  stetsmsM  miitbt  have  bad  txrdh  stfedt 

Upon  these  gconmls  X  woold  dismiss  the  applioation  with 
costs. 

I  tbfaik  it  prdp^Y  to  kM  that  it  18  qa^stton&bte  wtiethei-  tbs 
at)p1icfttf on  Is  not  ati  att^mfpt  i6  nU  the  pi^dVisioni^  6f  iee{i6n  6%t 
iii  M  {negittm&t^  ^y.  It  is  not  d^rified  tbat  Ihd  object  6f  ib^ 
gpt^tnatinn  Is  not  ^  mticb  to  oMidn  k  r«^vidw  of  this  Odnft^ 
jttdgnMlt  tn  tott  B  Ai  t6  obtdil  isdditfdnai  ^videAce  Shd  tis 
M^«rtb6^me  hk  Stit  A,  wbtcb  is  |;>ettdtng  in  appeal  before 
His  MtfjMty  itk  Cb«in6ll  ttttd  tbo  tftltiO  of  tfa^  Stibjdbt-flialter  df 
Whtoh  (kf  tedO^S  ihd  Vftlttd  or  the  st&bjecUmatter  of  sail  B, 
^tcft  Id  iotna  tUu  UHW  biAy,  a^cof^ding  to  the  applioation  and 
^e  appeal  from  this  Coarl^s  decree,  which  the  defendant  has^ 
A5t  dared  to  prosecate.  Hie  proper  way  of  obtatrilrig  siicK 
object  wis,  1  tbia'k,  to  have  moved  the  Jadicial  Committee  of 
(he  Privy  CoiHicil  to  admit  tlie  statement  of^ka-od-doula  aud^ 
ibe  oral  evidence  to  supplement  it. 

'     SMtevJr€4»«4conenr. 
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.     BENCH. 

MISCELLANEOUS  APPEAL,  No.  68  OF  1901  • 

Before  Mr.  Scott  and  Mr.  Spankie. 

KA.DIB  Jahan  Bkqim    (^Plaintiff)  v.  Nathu  alia   Udit        1902 
Nabain  {Defendant)^  Fmt.  18, 

Injunction^  temporary — Procedure  in  respect  of  applieation/or 
injimetion-^Oivil  Procedure  Code^  s.  492 --Receiver^  application  of. 

After  the  institution  of  bor  suit  against  the  defendant  for  posseflsipn 
of  moTeable  and  iinmoveablo  property,  tho  plaintifiE  applied  for  the  appoint- 
ment of  a  receiver.  She  subsequently  applied  uuder  s.  492,  Civil  Procedure 
Code,  for  a  temporary  injucntion,  such  injunction  to  have  effect  until 
her  application  for  the  appointment  of  a  receiver  was  decided.  The  Court 
made  an  order  directing  that  the  application  should  be  placed  on  the  record 
of  the  suit. 

Heidi  that  the  Court  should  have  entertained  and  decided  the  application 
instead  of  treating  it  in  the  way  it  did. 

Held  further,  that  an  injunction  could  not  properly  be  issued  in  respect 
of  the  property  unless  the  plaintiff  showed  that  she  had  a  case,  founded  on 
apparent  title,  for  the  appointment  of  a  receiver,  for  she  would  not  be 
entitled  to  have  a  receiver  appointed  unless  she  made  out  a  good  primd 
fade  title  to  the  property. 

Fob  Appellant. — Mr.  Arathoon  and  B.  Lachman  Das. 

For  Ebspondbnt. — Mr.  DeGrut/ther,   Mr.  St.  G.  Jackson^ 

Sheikh  Ali  Abbas^  Mr.  E.  Manuel^ 
B,  Ram  Nath  and  B.  Panna  Lah 

Spankib,  a.  J.  0. — ^The  appellant  in  this  case  has  brought 
a  saii  against  the  respondent  which  is  pending  in  the  Court  of 
the  Subordinate  Judge  of  Barabanki.  Sho  claims  in  that  suit 
possession  of  the  immoveable  property  and   moveable   property 

*  Against  the  decree  of  B.  Kali  Prasanno,  Singhi,   Subordinate  Judge, 
BanbanU,  dated  9th  October  1901. 
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^*Begim  ^"^     ^®^^  ^y  ^*>^  Sarabjifc  Singh,  deceased  talukdar  of  Ram  Nagar 
V.  and  mesne  profits.    It  appears  that  the  Raja  died  on  the  20th 

Udit  Narftia  I^ocember  1899.  At  the  time  of  his  death  his  estate  was  tinder 
the  superintendence  of  the  Court  of  Wards.  After  his  death  a 
dispute  arose  between  the  appellant  and  the  respondent  as  to 
which  of  them  should  be  recorded  in  the  revenue  register  as  the 
owner  of  the  estate.  The  revenue  authorities  put  the  respondent 
in  possession  of  the  estate  after  making  a  summary  inquiry,  and 
deciding  that  he  was  primd  facie  entitled  thereto,  and  the 
appellant  in  consequence  brought  against  the  respondent  the 
above-mentioned  suit.  After  the  institution  of  the  suit  she 
applied  for  the  appointment  of  a  receiver.  That  application  is 
now  pending  before  the  Subordinate  Judge.  She  subsequently 
applied  to  the  Subordinate  Judge,  under  section  492,  Civil 
Procedure  Code,  for  a  temporary  injunction  ;  such  injunction  to 
have  effect  until  her  application  for  the  appointment  of  a 
receiver  was  decided.    The  Subordinate  Judge  made  an  order 

directing  that  the  application  should  be  placed  on  the  record  of 
the  suit.    This  is  an  appeal  from  that  order, 

The  Subordinate  Judge  should  have  entertained  and  decided 
the  application  instead  of  treating  it  in  the  way  he  has  done^ 
He  might  be  directed  to  do  so,  but  we  think  that  it  will  be  more 
convenient  to  the  parties  if  we  consider  and  dispose  of  the 
application  ourselves. 

The  application  relates  generally  to  the  immoveable  and 
moveable  property  in  dispute  in  the  suit,  and  iu  particular  to  iT 
sum  of  money  which  the  Court  of  Wards  made  over  to  the 
respondent  when  he  was  put  in  possession  of  the  estate,  and 
also  to  a  sum  of  money  which  is  still  in  the  possession  of  the 
Court  of  Wards.  There  is  an  allegation  in  the  application  with 
reference  to  the  immoveable  and  moveable  property,  that  the 
appellant  is  afraid  that  the  respondent  will  "either  alienate,  trans- 
fer, destroy,  conceal,  or  mortgage"  the  same.  There  is  also  an 
allegation  in  the  application,  with  reference  to  the  first  mention- 
ed sum  of  money,  said  to  amount  to  about  a  lac  and  a  half  of 
rupees,  that  the  respondent  has  "squandered,    concealed,    or 
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transfarred"  fifteen  or  twenty  thdnsand  rupees  of  the  same.    EftdirJahtn 
There  is  also  an  allegation  with  reference  to  the  other  sum  of  t^. 

money,  said  to  be  about  forty  or  fifty  thousand  rupees,  that  the  ^*^^^*y^ia 
respondent  *'  is  about  to  squander,  alienate,  or  transter "  the 
same.  The  Court  is  asked  to  issue  a  temporary  injunotion 
directing  the  respondent  not  to  alienate  or  destroy  the  immoTO* 
able  property  in  dispute  in  the  suit  until  the  application  for  the 
appointment  of  a  receiver  is  decided,  and  not  to  squander, 
alienate,  or  conceal  the  moveable  property  in  dispute  in  the  suit 
until  the  same  event  has  happened,  and  the  Court  is  further 
asked  to  issue  two  prohibitory  orders,  one  to  the  Allahabad 
Bank,  Lucknow,  which  is  in  possession  of  the  first  mentioned 
tarn  of  money,  and  the  other  to  the  Special  Manager,  Court  of 
Wards,  not  to  part  with  the  said  sums  of  money  until  the  appli- 
cation for  the  appointment  of  a  receiver  is  decided. 

It  is  not  disputed  by  the  respondent  that  he  received  from 
the  Court  of  Wards  about  one  and  a  half  lacs  of  rupees,  which 
is  now  in  deposit  in  the  Allahabad  Bank,  with  the  exception  of 
a  part  which  he  has  expended,  and  he  does  not  deny  that  the 
Court  of  Wards  has  money  in  its  possession;  He  denies  that  he 
has  done  anything  which  will  justify  the  issue  of  a  temporary 
injunction. 

In  bis  work  entitled,  ^'TheLawof  Specific  Relief  in  India" 
Hr.  Collet t  observes  that  the  object  of  section  492,  Civil  Proce- 
dure Code, '^is  to  restrain  the  defendant  from  doing  anything^ 
which  may  prevent  the  property  remaining  in  statu  quo  during 
the  pendency  of  a  suit  upon  the  principle  that,  when  the  plain- 
tiff seeks  to  recover  property  in  specie^  the  defendant  shall  not 
be  allowed  to  decide  the  qaestion  in  his  own  favour  by  making 
away  with  the  property,  the  right  to  which  is  the  question  in 
dispute  ;  for  the  ordinary  rule  is  that,  pending  a  suit  to  enforce 
a  general  claim  against  a  man,  there  cannot  bean  injunction 
to  restrain  him  from  parting  or  dealing  with  his  property,  not 
being  property  specifically  in  dispute  in  the  suit,"  The  question 
Arises  whether  the  sums  of  money  to  which  the  application 
retit^s  are    specifically  in  dispute    in    suit.     The    appellant 
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Eadir  Jahan 
Begam 

Kathu  alias 
Vdit  Kitraia. 


claims  the  moveable  property  entered  in  a   list  attached  to  her 
plaint  and  valued  at  Rs.   1,72,867-13-0,   or  its  value.    This 
amount  includes  a  sum  of  Rs.   1,05,000   in  the  bands  of  the 
Manager,   Court  of  Wards,  on  the  20th   December   1899,  the 
day  of  the  late  talukdar's  death.  She  also  claims  Rs.  1,00,000 
as  mesne  profits   from  the   20th  December   1899  to  the  date  of 
the  suit,  and  also  future  mesne  profits.    Now  there  is  nothing 
to  show  that  any   part  of  the  money  in  the  Allahabad  Bank  is 
money  which  the  appellant   claims  as  part  of   the  moveable  pro- 
perty of  the  deceased  talukdar,  or  that  the  money   in  the  posses* 
sion  of  the  Court  of  Wards  is  money    which  the  appellant  so 
claims*     Indeed,  there  is   every  reason   to  believe  the  contrary, 
for  the  Court  of  Wards  was  in  charge  of  the  deceased  talukdar's 
etsate  for  some  considerable   time  before  it  made  the  same  over 
to  the  respondent,  and   it  is   highly  probable    that  all  money  in 
its  possession,   at  the  time  when   the  talukdar  died,  has   been 
expended.  The  money  in  the  Bank    and  in  the    possession  of  the 
Court  of  Wards   cannot  therefore   be  regarded    as  part  of  the 
moveable  property  which  the  appellant  claims,   and  therefore   as 
property  which  is  specifically  in  dispute  in  the  suit.     It  is,  how- 
ever, admitted  that  the  money  is  part  of  the  rents  and  profits  of  the 
estate  collected  between  the  date  of  the  talukdar's  death,  and  the 
institution  of  the  suit,  2.^.,  during  the  time  for  which  the  appellant 
claims  mesne  profits.  Does  it  then  constitute  property  specifically 
in  suit  ?    It  is  open  to  doubt  whether  it  does,  because  a  claim  for 
mesne  profits  is  not  a  claim  for   specific  moveable  property,  but 
a  claim  for  damages.     But  supposing  that  it  does,  an  injunction 
could  not  properly  be  issued  in  respect  of  it  unless  the  appellant 
shows   that  she  has  a   case,  founded  on  apparent  title,  for  the 
appointment  of  a  receiver,  for  she  would  not  be  entitled,  to  have 
a  receiver  appointed  unless  she  made   out  a   good  primd  facie 
title  to   the  estate— See  I.  L.  R.,  22  Calc,   450.     She  has  not 
shown  that  she  has  such  a  case  for  the  appointment  of  a  receiver. 
I  would  therefore  refuse  to  issue  the  prohibitory  orders  asked  for. 

As  to  the  immoveable  and  moveable  property  which  is  in 
dispute  generally,  it  is  not  proved  that  there  is  danger  that  the 
respondent  will  waste,  damage,  or  alienate  it.    Such  danger  is 
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not  proved  by  the  appell  ant  saying  that  sbe  apprebends  it ;  nor 
can  it  be  inferred  from  the  mere  fact  that  the  property  is  the 
sabject-matter  of  dispute.  Tbere  are  no  facts  in  evidence  going 
to  show  that  there  is  such  danger.  I  would  therefore  dismiss 
the  appeal  with  costs,  and  discbarge  the  ad  interim  prohibitory 
erder  or  orders  issued. 

The  respondent  has  complained  of  bis  being  described  in 
the  plaint  and  other  proceedings  in  the  case  as  ITathu,  son  of 
Bibari  Ahir,  on  the  ground  that  such  description  is  an  insult 
to  him.  The  description  appears  to  be  uncalled  for  and  objec- 
tionable,  but  the  matter  is  one  with  which  the  Court  below 
should  deal.  In  the  proceedings  in  this  Court  the  respondent 
has  been  described  as  he  is  described  in  the  plaint  and  in  other 
proceedings  in  the  Court  below. 

SooTT,  J.  C. — I  concur  and  would  make  the  order  proposed 
by  my  learned  colleague. 


Kadir  Jahan 

Begam 

r. 

Nathu,  alims 

Udit    Karain. 
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BENCH. 

RENT  APPEAL,  No.  123  OF  1899.» 

Before  Mr.  Spankie  and  Mr^  ChamUr. 

1902  Jadunandan    Pabshad    iPlaintif)    v.   Bbw    Bhuehak 

Fbby.  7.       [Defendant). 

Arrears  of  revenue — Revenue^  suit  against  co-sharer  for  arrears 
of— Rent  Act  (Oudh),  s.  108,  cl.  (16)— Assessment  of  revenue 
upon  under-proprietary  tenure — Settlement  ojffioer,  entries  in 
khewat  made  hy — Under-proprietor,  liability  of,  to  pay  revenue 
'^Estoppel — Land  Revenue  Act  (Otirf/i). 

The  appellant,  who  was  the  lambardar  of  an  eight  annas  share  in  n 
certain  village,  parchased  a  two  annas  share  from  the  respondent's  father 
by  a  deed,  dated  July  20th,  1875.  The  material  portions  of  the  deed  were 
to  the  effect  that  vendor  had  sold  all  his  two  annas  share  to  the  appellant 
with  the  exception  of  four  plots  of  sir  '  lagani  fi  bigha  ek  rupia,'  foor 
plots  of  bagh-land  'bila  lagan*,  and  three  plots  of  grazing  ground  '  bila 
lagan  ; '  that  the  purchaser  was  to  enjoy  proprietary  possession  over  the 
whole  two  annas  share  generation  after  generation,  and  the  vendor  was  to 
pay  the  rent  of  the  excepted  land  year  by  year  ;  that  if  the  vendor  wanted 
to  sell  or  mortgage  the  excepted  lands  kept  in  his  possession,  he  was  to  sell 
or  mortgage  them  to  the  purchaser  and  not  to  any  other  person,  but  be 
retained  power  to  make  a  gift  or  shanhalap  of  them  ;  and  that  if  he  gave 
them  to  any  person  that  person  would  be  bound  to  pay  the   rent. 

For  about  twenty  years  the  vendor  and  after  him  the  respondent  paid 
Bs.  5-10-0  rent  to  the  appellant  for  the  excepted  plots^at  the  rate  of  Be.  1 
per  bigha.  The  village  then  came  under  settlement  and  the  settlement 
of&cer  formed  the  excepted  plots  into  a  sub-patti  and  assessed  them  at  Bs.  18. 
The  respondent  objected  to  the  assessment  but  unsnccessfully.  He  was 
shown  in  the  khetoat  prepared  at  the  new  settlement,  as  the  proprietor  of 
the  plots  in  question,  and  he  attested  the  correctness  thereof.  The  appel- 
lant brought  a  suit  against  the  respondent  under  clause  (16)  of  section  108 

*  Against  the  decree  of  A.  Sabonadier,  Bsq.,  District  Judge,  Hardol,  dated 
20th  July  1899,  odifying  the  decree  of  M,  Ahmad  Ali,  Deputy  Collector, 
Unao,  dated  SMth  May  1898. 
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df  the  Beot  Act  for  recovery  of  arrears  of  revenue  at  the  rate  assesBed  by  JadtxnandaB 
the  setUement  officer.    The  respondent  contended   that  be  was  not  a  oo-  anbad 

sharer  of  the  appellant  but  an  nnder-proprietor,  who,  by  reason  of  the  terms    BrijBhokban. 
«f  the  deed  of  1875  was  not  liable  to  pay  rent  at  a  higher  rate  than 
Bs.5'10'0per  annum. 

Held,  that  the  respondent  by  his  action  in  the  settlement  Court  was 
not  estopped  from  denying  that  he  was  co-sharer  in  the  mahal  or  that 
he  WM  liable  to  pay  the  revenue  assessed  upon  the  plots.  Held,  that  a 
settlement  officer,  acting  un^ler  the  Oudh  Land  Revenue  Act,  can  not,  by 
making  entries  in  the  khewat  or  otherwise,  convert  a  proprietary  into  an 
onder-proprietary  right  or  vice  versa. 

Held  that,  having  regard  to  the  provisions  of  the  deed  of  sale,  the 
parties  intended  that  the  vendor  should  retain  a  heritable  and  (except  as 
provided  in  the  deed)  a  transferable  right  of  property  in  the  plots  for 
which  he  should  pay  rent;  in  other  words  he  was  to  be  an  under-proprietor. 
Beld,  therefore,  that  the  respondent  was  not  aco-sharer  of  the  appellant, 
aad  the  suit  as  brought  against  hinf  failed. 

For  Appbllakt.— Babu  Isvari  Dayal. 
Fob  Bbspokdent. — Baba  Basudev  Lai, 

Ohamibb,  a  J.  C. — ^This  appeal  arises  out  of  a  suit  brought 
by  the  appellaut  agaiust  the  respoudent  uuder  clause  (16)  of 
seotioa  108  of  the  Rant  Act  for  recovery  of  Rs.  89-6-1  on 
acoouut  of  arrears  of  revenue,  cesses,  etc^  alleged  to  be  payable 
by  the  respondent  through  the  appellaut. 

The  appellant  is  the  lambardar  of  an  8  annas  share  in 
mauzah  R  ijapar.  He  is  proprietor  of  a  2  an  nas  share,  having 
purchased  it  from  the  respondent's  father  Lalu,  by  a  deed  dated 
July  20th,  1875. 

The  material  portions  of  the  deed  are  as  follows : — 

*'  I  Lalu  have  sold  all  my  2  annas  share  in  Rajapur  to 
Jadnnandan  Parshad  with  the  exception  of  four  plots  of  sir, 
area  5  bigs.  13  bis.  1  bisis  'lagani  fi  bigha  ek  rupiya'  ; 
four  plots  of  bagh-land,  area  15  bigs.  17  bis.  3  bisis.  *bila  lagan' ; 
and   three  plots  of  grazing  ground,  area  7  bigs.  *  bila  lagan/ 
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whole  two  annas  share  generation  after  generation,  and  I  will 
pay  the  rent  of  the  excepted  land  year  by  year.  The  second 
condition  is  that,  if  I  wish  to  sell  or  mortgage  the  sir  land 
'*lagani  fi  bigha  ek  rnpia,  the  bighas  *bila  lagan 'and  the 
three  plots  of  grazing  ground  '  bila  lagan/ which  I  have  excepted 
from  this  deed  and  kept  in  my  possession,  I  shall  sell  or  mort- 
gage them  to  the  purchaser  and  not  to  any  other  person,  but  I 
shall  retain  power  to  make  a  gift  or  shankalap  of  the  excepted 
lands.  If  I  give  them  to  any  person  he  shall  be  bound  to  pay 
the  rent," 

For  about  20  years  the  vendor  and  after  him  the  respondent 
bis  son  paid  to  the  appellant  Bs.  5-10-0  per  annum  rent  for 
the  exempted  plots,  i.  ^.,  at  the  rate  of  one  rupee  per  bigha  on 
the  four  plots  of  sir  land. 

The  village  then  came  under  settlement,  and  the  settlement 
officer  formed  the  excepted  plots  into  a  sub-patti  and  assessed 
them  at  Bs.  18.  The  respondent  objected  to  the  assessment  but 
unsuccessfully.  He  is  shown  in  the  khewat^  prepared  at  the  new 
settlement,  as  the  proprietor  of  the  plots  in  question  and  he  has 
attested  the  correctness  thereof. 

In  the  present  suit  the  appellant  claims  the  revenue  at  the 
rate  assessed  by  the  settlement  officer,  besides  cesses  and  other 
dues.  He  has  given  credit  for  payments  made  by  the  respond* 
er    which  were  at  the  rate  of  Bs.  5-10-0  per  annum. 

J.'  e  appellant  contends  that  the  respondent  is  his  co-sharer 
and  is  bound  to  pay  the  revenue  assessed  upon  the  plots  through  ^ 
him  as  lambardar. 

The  respondent  contends  that  he  is  not  a  co-sharer  of  the 
appellant  but  an  uuder-proprietor,  who,  by  reason  of  the  terms 
of  the  deed  of  1875,  is  not  liable  to  pay  rent  at  a  higher  rate 
than  Bs.  5-10-0  per  annum. 

The  District  Judge  held  that  the  respondent  is  an  under* 
proprietor  and  dismissed  the  suit  of  the  appellant  except  ia 
regard  to  cesses  which  are  not  now  in  dispute. 
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It  was  suggested  that  the  respondent  was  by  his  action 
in  the  settlement  Court  estopped  from  denying  that  he  is  a 
co-sharer  in  the  maha]>  or  that  he  is  liable  to  pay  the  reveane 
now  assessed  upon  the  plots,  but  there  is  no  ground  for  au 
estoppel  ;  the  respondent  did  no  more  than  sign  the  khewat.  He 
objected)  though  unsuccessfully,  to  the  assessment,  and  be  has 
throughout  contended  that  he  is  liable  to  pay  more  than 
Bs.  5-10-0  per  annum  in  respect  of  the  exempted  plots. 

A  settlement  officer,  acting  under  the  Oudh  Land-Bevenue 
Act,  cannot,  by  making  entries  in  the  khewat  or  otherwise, 
convert  a  proprietary  into  under-proprietary  right  or  vice  versa. 

The  question,  whether  or  not  the  respondent's  father, 
after  the  execution  of  the  deed  of  July  20tb,  1875,  remained 
proprietor  of  the  plots  retained  in  his  possession  or  became  the 
under-proprieior  thereof  depends  upon  the  terms  of  the  deed, 
and  is  a  matter  to  be  decided  by  a  Civil  Court. 

We  were'referred  to  several  decisions  of  this  Court  supposed 
to  bear  upon  the  point.  In  Kedar  Nath  v.  Laohmin  Kuar(l) 
it  was  held  by  two  Judges  of  this  Court  that,  where  the  pro- 
prietor of  a  mahal  sold  it  to  another  person,  excepting  from  the 
sale  certain  plots  not  then  separately  assessed  to  revenue  of 
which  he  retained  proprietary  possession,  the  vendor  became  a 
co-sharer  of  a  purchaser,  and,  there  being  no  contract  to  ttie 
contrary,  was  bound,  as  between  himself  and  the  purchaaer,  to 
pay  the  revenae  assessed  upon  the  plots  at  a  subaeqtient  settle- 
ment. The  decision  is  based  upon  the  terms  of  the  sale-deed 
and  merely  enforces  the  rule  that  the  proprietor  of  land  ii 
bound  to  pay  the  revenue  assessed  upon  it,  but  the  judgment  of 
the  Court  recognizes  the  possibility  of  a  contract  to  the  contrary, 
t.  ^.,  a  contract  by  which  the  purchaser  of  the  mahal  biada 
himself  to  pay  the  revenue  assessed  upon  the  land  retained  by 
the  vendor.  Such  a  contract  of  course  would  not  relievo  the 
vendor  of  his  statutory  liability  to  Government. 

(I)   3  0.  c,  300. 


JaduoaiKfaui 
PaiBbad 

BrijBhttkhan. 
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The  cases  of  Birja  Sundari  y.  Shankata(l)  and  Badri  Bisal 
Y- Lai  Bihan(2)  (not  reported)  deal  only  with* tbe^efiFect  of  an 
agreement  on  such  a  sale  as  that  in  the  present  case  that  the 
purchaser  shall  never  demand  Magan '  from  the  vendor  for  the 
excepted  plots.  The  decisions  in  these  cases  have  no  bearing 
upon  the  present  case. 

It  appears  to  me  that  all  these'decisions  depend  upon  the 
special  terms  of  the  deed  before  the  Court. 

The  only  cases;  decided  by  the  Court,  to^which,we  were 
referred,  which  at  all  resemble  the  present  case,  are  those  of 
Kedar  Nath  v.  Lachmin  K\tar(3)  and  Baldeo  v.  Ram  Ratan{4:) 
(not  reported). 

In  the  first  of  these  the  defendants  were  the  representa- 
tives of  certain  persons,  who  had  sold  a  village  to  the  plaintiff, 
excepting  some  sir  land  bearing  a  rent  of  Bs.  54  besides  some 
grove  and  waste  lands.  The  vendors  had  covenanted  with  the 
purchaser  to  pay  Rs.  54  to  him  as  rent  for  the  sir  land  in  case 
they  brought  it  under  cultivation.  At  a  re-settlement  of  the 
village  the  excepted  lands  were  formed  into  a  sub-patti  bearing 
a  revenue  of  Rs.  93.  The  plaintiff's  suit  was  for  recovery  of 
that  amount.  It  was  held  that  the  effect  of  the  deed  was  to 
make  the  vendors  under-proprietors  of  the  excepted  lands,  that 
the  mere  fact  that  the  settlement  officer  had  formed  the  lands 
into  a  sub-patti  did  not  affect  the  agreement  contained  in  the 
sale-deed,  the  settlement  officer  not  having  ptkrported  to  fix 
the  rent  payable  by  the  under-proprietors. 

In  the  second  case  Baldeo  v.  Ram  i2a^an(4)  the  defendants 
were  the  representatives  of  one  Sheo  Narain,  who  sold  a  two 
annas  share  in  a  village  to  the  predecessor  of  the  plaintiffs, 
retaining  10^  bighas  of  which  the  rent  was  said  to  be  Rs.  17 
besides  10  biswas  nankar  and  7  bighas  of  grove-land.  At  a  re- 
settlement of  the  village  the  accepted  lands  were  formed  into  a 
sub-patti  and  assessed  at  Rs.  43.  The  plaintiffs  sued  for  recovery 
of  the  revenue  so  assessed  together  with   cesses,  etc.    The 


(1) 

(3) 


1  O.  C,  222, 

2  O.  C,  273. 


(2)    Rent  Appeal,  No.  52  of  1900. 
(4)    Rent  Appeal,  No.  84  of  1900. 
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defendants  pleaded  that  they  were  nnder-proprielors   and  the     "^^^^^^^J^^ 
l>istrict  Jadge  upheld  this  contention.    Bat  on  appeal  to  this  v. 

Court  it  was  held  on  the  construction  of  the  sale-deed  that  the  BriaBhukhan. 
defendant  had  parted  with  no  rights  in  the  excepted  lands  and 
therefore  remained  proprietors  thereof  and  bound  as  co-sharers 
ia  the  mahal  to  pay  the  revenue  assessed  upon  their  land 
through  the  plaintiff  who  was  lambardar.  It  does  not  appear 
from  the  judgment  of  the  District  Judge  or  the  Judicial  Com- 
missioner whether  there  was  in  the  sale-deed  any  express 
agreement  to  pay  the  rent — Rs.  17 — to  the  purchaser  ;  but  the 

absence  of  such  an  express  agreement  seems  to  be  r%f^  *- •" 

for  distinguishing  the  case  from  the  case  last  cit( 
ence  to  the  file,  1  find  that  it  was  admitted  that  I  ^ 

had  been  paid  by  the  vendor  to  the  purchaser  for  more  than 
twenty  years.  There  was  therefore  at  least  an  implied  agree- 
ment acted  upon  for  more  than  twenty  years. 

So  far  as  decisions  upon  the  construction  of  two  different 
deeds  and  upon  different  facts  can  be  said  to  conflict,  the  deci- 
sions in  the  two  last  cases  are  conflicting. 

There  is,  so  far  as  I  am  aware,  no  decision  by  a  Bench  of 
two  Judges  of  this  Court  which  lays  down  any  rule  for  a  case 
like  the  present. 

For  the  terms  of  the  sale-deed  in  the  present  case  it 
appears  to  me  clear  that  the  vendor  did  not  retain  a  full  pro- 
prietary rights  in  the  plots  which  he  retained. 

It  is  true  that  the  vendor  is  described  as  selling  the  whole 
share  except  certain  plots,  but  later  on  it  is  provided  that  the 
purchaser  shall  take  and  enjoy  proprietary  possession  on  the 
whole  share  and  the  vendor  shall  pay  rent  for  the  excepted 
plots.  The  reservation  of  rent  excludes  the  notion  that  the 
Tender  remained  proprietor  of  the  plots.  For  more  than  20  years 
the  rent  is  paid.  Then  the  village  comes  under  settlement,  and  it  is 
said  that  the  separate  assessment  of  the  plots  abrogates  the  con- 
tract to  pay  rent.  I  can  see  no  justification  for  such  a  contention. 
If  the  rent  reserved  had  been  higher  .than  the  sum  assessed. 
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could  the  purchaser  have  been  compelled  to  accept  a  lower  rent 
than  that  which  the  vendor  had  agreed  to  pay  ?     1  think  not. 

It  appears  to  me  that,  if  the  yarions  proTisions  of  the  deed 
of  sale  are  read  together,  it  is  plain  that  the  parties  intended 
that  the  vendor  should  retain  a  heritable  and  (except  as  pro- 
vided in  the  deed)  a  transferable  right  of  property  in  the  plots 
for  which  he  should  pay  rent ;  in  other  words  he  was  to  be  an 
nnder-proprietor. 

As  in  my  opinion  the  respondent  is  not  a  co-sharer  of  the 
appellant  the  suit  as  brought  against  him  fails  and  I  would 
dismiss  this  appeal  with  costs. 

Spankib,  a.  J.  C. — I  agree  with  Mr.  Ghamier  that  the 
question,  whether  the  respondent  is  the  proprietor  or  the  under- 
proprietor  of  the  plots  described  in  the  deed  of  sale  dated  the 
20th  July  1875,  as  excepted  from  the  sale  of  the  share,  has  to 
be  decided  on  the  proper  interpretation  of  the  deed.  By  the 
deed  the  seller  transferred  the  share  with  all  the  rights  thereto 
appertaining  except  four  plotsI[of  sir  land  therein  specified, 

*  lagani  fi  bigha  ek  rupia,'  that  is  to  say,  for  which  he  was  to 
pay  the  purchaser  rent  at  the  rate  of  Re.  1  a  bigha,  and  four 
groves  and  three  plots  of  grazing  land,  specified  in  the  deed, 

*  bila  lagan,'  that  is  to  say,  for  which  he  was  not  to  pay  any 
rent  to  the  purchaser.  The  deed  provides  that  the  seller ^shall 
pay  the  rent  of  the  excepted  land  year  by  year  ;  and  also  that 
the  seller  shall  not  sell  or  mortgage  the  excepted  plots  to  any 
person  other  than  the  purchaser,  but  tliat  he  may  makes  a  gift 
or  a  *  shankalap^^  in  which  case  the  transferee  shall  be  liable  to 
pay  the  rent.  Now,  as  far  as  I  know,  it  is  not  illegal  for  the 
parties  to  a  contract  of  sale  to  agree  that,  in  a  part  of  the 
property  sold,  the  seller  shall  have  what  is  known  as  an  under- 
proprietary  right  and  the  purchaser  a  superior  proprietary  right  ; 
and  I  think  that  the  language  of  the  deed  of  sale  in  this  case 
shows  that  the  parties  to  it  intended  to  enter  into  such  an 
agreement  The  stipulation  that  rent  should  be  paid  by  the 
seller  for  some  of  the  plots  and  that  he  should  not  pay  >en}  for 
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the  other  plots  is  not  consistent  with  an  intention  that  he  should 
remain  the  full  proprietor  of  the  plots.  On  the  other  hand  this 
stipulation  and  the  circumstances  that  he  was  to  haye  an 
heritable  rights  in  the  pjots,  and,  subject  to  what  is  probably  a 
right  of  pre-emption  in  the  purchaser,  in  the  case  of  sale  or 
mortgage,  a  transferable  right  in  the  same  are  consistent  with 
an  intetion  that  he  should  not  remain  the  full  proprietor  of  the 
plots,  but  should  become  the  under-proprietor  of  the  same,  the 
purchaser  becoming  the  superior  proprietor.  Ibe  District 
Judge  therefore  rightly  held  that  the  respondent  was  the  under- 
proprietor  and  not  the  proprietor  of  the  plots. 

The  question  as  to  what  rent  the  respondent  is  liable  to  pay 
does  not  arise  in  the  case.  The  suit  is  not  one  for  rent.  The 
suit  as  brought  is  by  a  lambardar  against  a  oo-sharer  for  arrears 
of  reventie  payable  through  him,  and  not  a  suit  against  an 
under-proprietor  for  rent  I  would  also  dismiss  the  appeal  with 
costs. 


Jadunandan 
Panhad 

V, 

BrijBhukhaD. 
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SECOND  CIVIL  APPEAL,  No.  318  OF  1900.* 

Before  Mr.  Chamier, 

:o: 

1902  Jalpa  Pandb    (Plaintiff)    v.  GuR  Prasad  (Defendant.) 

Feby.  26.  :o: 

Damages  for  breach  of  statutory  covenant  for  title — Covenant 

for  quiet  enjoyment^  breach  of — Transfer  of  Property  Act  CIV  of 

1882),  ss.  55  and  88, 

On  June  30, 1888,  the  defendant,  in  consideration  of  a  certain  sam 
of  mone^i  execnted  in  favour  of  the  plaintiff  a  hirt-patr  of  certain  lands. 
Subsequently  H,  P.,  a  brother  of  the  defendant,  who  bad  absconded,  appeared 
in  1897  and  established  his  right  to  half  this  property  and  to  that  extent 
dispossessed  the  plaintiff.  In  his  plaint,  in  the  suit  against  the  defendant, 
thd  plaintiff  sought  a  decree  for  certain  other  land,  belonging  to  the  defen- 
dant, to  replace  the  land  from  which  he  had  been   dispossessed. 

Held^  that  the  plaintiff  was  not  entitled  to  take  any  land  from  the 
defendant  in  lieu  of  the  land  of  which  he  had  been  deprived  by  the  defen- 
dant's brother  but  in  the  absence  of  a[contract  to  the  contrary,  express  or 
implied,  the  defendant  was  liable  in  damages  for  breach  of  the  statutory 
covenant   for  title  or  the  statutory  convenant  for  quiet  enjoyment. 

For  Appellant. — Mr.  Mohammad  Arabi. 
For  Rbspondbnt. — P.  Makhan  Lai  Misra. 

Chamxbb,  a.  J.  C. — The  facts  of  this  case  are  extremely 
simple.  On  June  30,  1888,  the  defendant,  in  consideration  of 
the  sum  of  Rs.  150  and  certain  covenants,  executed  in  favour  of 
the  plaintiff  what  has  been  described  as  a  birt-patr  of  between 
18  and  14  bighas  of  land. 

A  brother  of  the  defendant  named  Har  Prasad  who  bad 
absconded  appeared  in  1897  and  established  his  right  to  hal 
ibis  property  and  to  that  extent  dispossessed  the  plaintiffs 

In  this  plaint  in  the  present  suit  the  plaintiff  alleges,   that 
the  defendant  concealed  the  fact  that  his  brother  had  rights  in 

*  Against  the  decree  of  B.  Ram  Prasad,  Officiating  Subordinate  Judge, 
Fyzabad,  dated  9th' July  1900,  confirming  the  decree  of  B,  Qirja  Prasad,  Of^.f 
Mnnsif,  Fysabad,  dated  25th  July  1899. 
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the  land  and  fraudulently  stated  in  the  deed  that  he  had  no     Ja^P*  ^^"^^^ 
co-sharer.     He  seeks  a  decree  for  certain  other  lands,  belonging     oar  Prasad, 
to  the  defendant,  to  replace  the  land  from  which  he  has  been 
dispossessed   and   for  a  sum   of  Rs.   51-3-0  spent  by  him  in 
resisting   the  suit  of  Har   Prasad.     There  is  also  a  prayer  for 
such  other  relief  as  the  Court  may  think  proper  to  grant. 

The  defence  was  that  the  plaintiff  was  not  entitled  to  other 
land  in  place  of  that  from  which  he  had  been  dispossessed, 
and  that  he  was  not  entitled  to  a  decree  for  money  for  the  costs 
incurred  in  defending  Har  Prasad's  suit,  because  he  know  of 
Har  Prasad's  rights.  The  defendant's  explanation  of  the  entry 
of  Har  Prasad's  share  in  the  deed  will  be  referred  to  laten 

Tho  lower  appellate  Court  has  fonnd  that  the  defendant 
did  not  defraud  the  plaintiff,  but  on  the  contrary  was  well  aware 
of  the  rights  of  Har  Prasad,  therefore  the  plaintiff  was  not 
entitled  to  other  land  or  to  the  sum  claimed  by  him,  and  that  he 
was  not  entitled  to  compensation  for  breach  of  an  *"  implied 
covenant  /or  compensation,"  because  that  was  not  the  case  put 
forward  by  him  in  the  first  Court. 

In  appeal  to  this  Court  it  is  contended  that,  unless  con- 
tract to  the  contrary  is  pleaded  and  proved,  the  defendant  must, 
under  section  55  of  Act  IV  of  1882,  be  deemed  to  have  cove- 
nanted with  the  plaintiff  that  he  had  a  good  title,  that  no  such 
contract,  express  or  implied,  was  pleaded  and  therefore  the 
defendant  was  liable  either  to  replace  the  land  decreed  to  Har 
Prasad  by  other  land  of  equal  value  or  to  pay  damages.  In 
form  the  birt-patr^  is  a  perpetual  lease,  but  it  is  not  necessary 
to  decide  whether  the  birt-pcUr  should  be  regarded  as  a  sale- 
deed  or  as  a  lease,  (as  in  form  it  is),  for  if  it  is  a  sale- 
deed  then,  under  section  55  of  the  Transfer  of  Property  Act,  a 
covenant  for  title  by  the  vendor,  and  if  it  is  a  lease  then,  under 
section  108  of  the  same  Act,  a  covenant  for  quiet  enjoyment 
by  the  lessee,  must  be  read  into  the  deed  unless  there  was  a 
contract  to  the  contrary. 
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*^*^   ^  I  know  of  no  principle  on  which  other  land  could  be  taken 

Oar  Prasad,  from  the  defendant  and  made  over  to  the  plaintiff  in  lien  of 
the  land  of  which  the  latter  was  deprived  by  Har  Prasad,  bat 
I  would  hold  that  in  the  absence  of  a  contract  to  the  contrar j, 
express  or  implied,  the  defendant  is  liable  in  damages  for 
breach  of  the  statutory  covenant  for  title  or  the  statutory  cove- 
nant for  quiet  enjoyment  Under  the  circumstanc  es  it  does  not 
matter  which  covenant  is  to  be  implied. 

The  plaintiff's  pleader  urges  that  no  contract  to  the  contrary 
has  been  either  pleaded  or  proved. 

Paragraph  10  of  the  written  statement  is  not  so  clear  as  it 
might  he.  It  is  there  stated  that  the  plaintiff  had  the  birt-pcUr 
executed  by  ounningness.  The  expression  used  is  "  chalaki  kat 
he  yeh  dastatoez  likhod.^^  Neither  party  suggests  that  the  mean- 
ing of  these  words  is  that  the  defendant  was  defrauded  or  over- 
reached by  the  plaintiff.  The  plaintiff's  council  says  that  he 
does  not  know  what  they  mean.  The  defendant's  pleader  sug- 
gests that  they  mean  that  the  plaintiff  had  land  belonging  to 
Har  Prasad  included  in  the  deed  without  paying  for  it  on  the 
chance  that  he  might  be  able  to  defeat  Har  Prasad's  claim  to 
it,  if  the  latter  turned  up 'at  any  time.  This  seems  a  great  deal 
to  read  into  these  few  words,«but  they  are  followed  immediately 
by  a  statement  that  the  value  of  the  entire  land,  entered  ia  the 
hirt'pabr^  is  not  less  than  Us.  650,  whereas  the  plaintiff  had  paid 
only  Rs.  150.  I  think  that  the  proceedings  in  the  first  C^ourt 
show  tjiat  the  parties  understood  these  words  in  the  sense  con- 
tended for  by  the  defendant's  pleader. 

The  lower  appellate  Court  was  inyited  to  decide  whether 
the  plaintiff  could  rely  upon  an  ^*  implied  covenant  for  compen- 
sation," by  which  is  meant,  I  suppose,  one  or  other  of  the 
statutory  covenants  to  which  I  have  referred.  I  think  that  the 
Court  should  have  decided  the  question. 

A  good  deal  was  said  in  the  Court  below  about  fraud  on  the 
part  of  the  plaintiff,  but  I  cannot  see  how  any  such  question 
arose.    The  defendant  did  not  plead  fraud. 
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Under  sectioa  566  of  Ihe  Cocb  of  Civil  Procedure  I  refer  jaipa  Paada 
to  the  appellate  Court  for  trials  tipon  the  evidence  now  on  ^  ^Lm^a. 
r^bord,  the  HuDdwin^  ktoed,  tiataiely  :~ 

1.  At  the  time  b!  the  execntion  of  the  birt^patr  was 
there  an  agreemeati  expreee  or  implied,  that  the 
dolbndaiit  should  not  be  liable  to  the  plaintiff  in 
case  Har  Prasad  established  bis  title  to  any  part  of 
the  property  P 

2«  If  not,  \6  Y^liat  amount  of  damages  is  the  plaintiff 
entith)^  ? 

The  finding  muflit  bd  returnfdd  within  six  weeks  when  Mi 
days  will  be  allowed  for  objootioa. 
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BENCH. 

EXECUTION  OF  DEGREE  APPEAL,  No.  63  OF  1900.* 
Bi'ora  Mr,  Sco.:  and  Mr.  Spmkie. 

Hardbo  BAK3*a  J\djnMx:-dehtor)  v,  Sajjid  HusAiN  and 
others  {Lfecree-  holuc's), 

Mortgc^ge-^y^oHgige  monfv,  payment  of,  after  time  fixed  hf 
Court — Mortaaaor,  riaht  o%  to  pay  mortgage'money  before  appli* 
citton  for  order  a'»soh::e  mouie  hy  mortgagee — Trafisjer  of 
Property  Act  ^i^  of  1S82),  ss.  92,  93  and  94. 

A  decree  wag  passed  in  favoar  of  the  tnortga/^ors  ander  the  provisions 
of  section  92,  T'-ansfer  of  Property  Act,  for  the  redemptioQ  of  a  asufrao- 
tuary  mortgage  od  payment  of  a  oertaio  sum  of  money  on  or  before  the 
28th  February.  1898.  The  decree  directed  that,  if  such  payment  was  not 
made  on  the  day  fixed,  the  mortgagee  .might  make  an  application  under 
section  93  of  that  Act.  The  decree  did  not  order  that,  if  such  payment  was 
not  made,  the  property  should  be  sold.  On  the  9th  September  J  899,  with- 
out having  applied  for  an  enlargement  of  the  time,  the  mortgagors  paid 
the  money  into  Court  Theysubsequently  applied  under  the  first  paragraph 
of  section  93,  Transfer  of  Property  Act,  to  be  put  in  possession  of  tlie 
mortgaged  property.  The  mortgagee  objected  on  the  ground  that  the 
mortgagors  were  not  entitled  to  be  pat  in  possession  of  the  property,  aa 
they  had  not  paid  the  money  on  the  day  fixed. 

Held,  that  the  mortgagors,  having  paid  the  amount  doe  and  the  mort« 
gagee  not  having  said  that  more  money  had  become  due  to  him,  wera 
entitled  to  possession  of  the  mortgaged  property. 

Payment  of  the  amount  specified  in  the  first  paragraph  of  section  93^ 
Transfer  of  Property  Act,  before  an  order  absolute  has  been  made,  entitles 
the  mortgagors  to  be  put,  if  necessary,  in  possession  of  the  mortgaged 
property.  Ou  failure  of  the  mortgagor  to  pay  the  amount  dne  on  the  day 
fixeii  a  riglit  to  apply  for  an  order  absolute  accrues  to  the  mortgagee,  bat 
the  accrual  of  Ruch  right  does  not  stand  in  the  way  of  payment  by  tha 
mortgaigor  of  the  amount  due.    If  the  mortgagor  is   unable   to  pay  the 

*  Against  the  decree  of  W.  R.  G.  Moir,  Bsqr.,  District  Judge,  Sitapur, 
dated  1 7th  July  1900,  oonfirming  the  decree  of  B.  Someshar  Dutt,  SnboKdinata 
Jndge,  Kheri,  dated  28th  November  1899. 
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amoaot  and  desires  te  have  the  day  fixed  for  paymeitt  postpoDod,  so  as   to  Haxdeo 

prevent  the  mortgagee  from  applying  for  an  order  absolute,  be  may  apply  Bakhsh 

to  tbe  Court  for  enlargemeot  of  the  time  ;  or  be  may  make  suoh  an  appli-  _  ^^ 

cation  on  the  mortgagee  applying  for  an  order  absolute*  m^c[  others. 

For  Appellant. — B.  Isvari  Daydl. 

Fob  Bbspondbnt. — M.  Mohammad  Nasim. 

Spankib,  a.  J«  0. — A  decree  was  passed  in  fayoar  of  the 
respondents  under  the  provisions  of  section  92,  Transfer  of 
Property  Act,  for  the  redemption  of  certain  mortgaged  property, 
on  payment  of  Bs.  3,400  on  or  before  the  28th  February  1898w 
The  decree  directed  that,  if  such  payment  were  not  made  on 
the  day  fixed,  the  mortgagee  might  make  an  applicaiton  under 
section  93  of  that  Act«  The  mortgage  was  usufructuary.  The 
decree  did  not  order  that,  if  such  payment  were  not  so  made,  the 
pro{)erty  should  be  sold.  On  the  9th  Scptemher  1899,  without 
having  applied  for  an  enlargement  of  tbe  time,  the  mortgagors 
paid  the  money  into  Court.  They  subsequently  uppHed  under 
the  first  paragraph  of  section  93,  Transfer  of  Property  Act,  to 
be  put  ill  possession  of  the  mortgaged  property.  Tlie  Court 
of  first  instance  granted  the  appKcation,  notwiih.^tanding  that 
ilie  mortgagee  opposed  it  on  tlte  ground  that  tli»  mortgagors 
were  not  entitled  to  be  put  in  possession  of  the  property,  as 
they, had  not  paid  the  money  on  the  day  fixed  ;  atid  on  aiipea} 
iti  order  was  upheld  by  tbe  fower  appelluLe  Court.  The  ques«^ 
tiou  is  whether  in  tbe  etrcumstances  the  uiortgugors  were 
entitled  to  be  put  in  possesion. 

Except  that  Ihe  word  ^'defen  lant  ^  is  w^ei  in  the  first 
paragraph  of  section  87,  Transfer  of  Property  A  •:.  and  tlie  word 
"plaintiff'  is  used  in  Uie  fir-it  parngi  iiph  of  st^t-tion  93  of  that  Act, 
the  same  wor<U  are  u.^^ed  iu  the  first,  pat  agraplis  of  section  81 
ami  93,  re^spectively,  of  that  Act.  The  p  irugraphs  enact  that^ 
**if  payment  is  made  of  such  amount  and  of  such  subsequent  costs 
as  are  mentioned  in  section  94,"  the  mortgagor  sball^  if  necessary, 
be  pat  in  possession  of  the  mortgaged  property.  The  second  para* 
graph  of  tbe  sections  commence  with  the  words — 'if  such  pay- 
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Sajjad  Huaain 
»od  others. 


mettl  b  noi  «a  made/'  and  providd  for  aa  affdieatioB  bjr  tba^ 
mortgagee,  in  that  eveot,  for  an  order  absolute.  Both  seotione 
proride  for  the  enlargement  of  the  time  for  the  payment  of  the 
amount  mentioned  in  sections  8^6  and  9%  respeotirely.  The 
language  of  section  89  is  different.  It  enacts  that,  if  in  any 
case  under  section  88  the  mortgagor  pays  to  the  mortgagee  or 
into  Court  "on  the  day  fixed  as  aforesaid  the  amount  due  under 
the  mortgage,  the  costs,  if  any,  awarded  to  hiili,  and  snah  sab- 
sequent  costs  as  are  menlioaed  in  section  94/'  ike  moctgafor 
shall,  if  necessary,  be  put  in  possassioa  of  the  mortgaged  p€0^ 
perty  ;  '^  but  if  suoh  payment  is  act  so   made,  «!««,  ^e. " 


The  mortgagee  relies  on  Elaj/iadaih  y.  KriiknaUl^  in  wbioht 
it  was  decided  tiiat  the  bolder  of  a  decree  for  redemption,  wha 
has  not  paid  the  amount  due  within  the  time  fixed  by  the  decree^ 
is  not  entitled  t^  have  the  decree  exeoated,  and  in  which  it  was 
also  decided  that  the  proviso  to  section  93,  Transfer  Property 
Act,  has  no  application^  where  the  mortgagee  does  not  spply 
for  foreclosure,  or  where  the  origlnnl  decree  does  not  cantain. 
the  last  clause  meiitiooed  in  section  92.  Be  also  relies  onr 
Vallabha  Valiya  Rajah  v..  Vedapuratum^  in  which  a  Full 
Bench  of  the  Madras  High  Court  decided  that  a  mortgagor, 
who  bus  made  default  in  payment  of  the  mortgage-money  wiihia 
the  time  limited  by  the  decree  in  a  suit  for  redemption^  is  not 
entitled  to  apply  for  execution  of  the  decree  after  the  time  limit- 
ed, and  also  on  Ram  Lai  v.  TuUa  Kuarl^"]^  in  which  it  waa 
decided  that,  unless  the  Court  makes  an  order  under  the  proviso 
to  section  93,  there  is  no  right  in  the  mortgagor  in  a  suit  for 
i^edemption  to  make  the  payment  after  the  date  fixed  in  the 
decree  has  passed.  The  mortgagors  rely  on  Poresh  Nath  Mozum* 
dar  V.  Ramjadar  MozumdarW  and  the  cases  decided  by  the 
Calcutta  High  Court  in  wht(ih  that  case  has  been  followed.  They 
contended  also  that,  on  a  proper  construction  of  seotion  93,  they 
are  entitled  to  possession  of  the  mortgaged  property,  silthoagh 
payment  of  the  amount  due  was  not  made  on  the  day   fixed. 


(1)    LL.R.,lSMad.,267. 
(3)    I.L.  R.,19A11.,  180. 


(2)    i.  L.  R^  19  Mtd.,  40. 
1.  L.  R.,  16  Calc.,  246. 


(4) 
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The  point  wbioh  ijrst  arises    for  decision   ia  t^e   mefvoiug        Hard^> 
wliich  18  io  be  aiiached  to  the  words,  **  if   payment  is   made  of  \  ' 

sueb  amount, "  with  which  sections  87  and  93  respectively  com-  ^{JS^^^^JJ^ 
menoe.  In  his  judgment  in  VaUabha  Valiya  Rajah  t. 
Vedapurattii}}  Mr.  Justice  Sbepbard  iiotices  the  dififereoce  in 
the  laoj^aage  used  in  sections  87  and  93  on  the  on»  hand  and 
89  on  the  other»  and  says  that,  alihoagh  the  language  of  sections 
87  and  98  is  not  so  precise  as  that  of  section  89,  it  is  evidently 
intended  that  in  alt  three  cases  alike  the  payment  is  to  be  made 
on  theday  fixed.  In  the  judgment  in  Bam  Lai  v«  2uUa  Kuar(2) 
it  is  said  that  the  words,  *^  if  such  payment  is  not  so  made/' 
ivitb  which  the  second  paragraph  of  section  93  commences, 
"  must  refer  to  a  payment  made  in  accordance  with  the  decree 
}Missed  nnder  section  92.'* 

It  8«0mA clear  that  the  payment  referred  to  in  the  expresfaon, 
/*  if  snob  payment  is  not  so  made,"  with  which  ilnd  second 
paragraph  of  section  98  commences^  is  the  paymient  of  the 
amomit  roferred  to  in  the  woorda,  '*  such  amount,"  used  in  th^ 
first  paragr^b.  The  words  '*wch  amon&t "  refer  to  the  amount 
meatiooed  in  asctsen  9S.  The  second  paragraph  therefoce  give^ 
the  mortg;a|;jBe  a  ri^ht  to  aftply  for  an  order  abaci  ate,  if  the 
amoanfe. mentioned  in  section  9fi  is  not  paid  on  the  day  fixed. 
Does  then  tiio  right  of  the  mortgagor  to  he  put,  if  necessary, 
in  possession  of  the  morigaiged  property,  depend  on  tlia  pay- 
mont  by  him  of  the  amount  on  the  day  fixed  ?  In  or4er  to 
place  this  construction  on  the  section,  it  is  necessary  to  read  the 
first  paragraph  of  section,  93,  aa  if  the  words,  "^on  the  day  fixed 
as  aforesaid,"  immediately  followed  the  words,  ''such  amount.  " 
.If  iim  ordinary  meaning  of  the  words,  ^'  if  payment  is  made  of 
anch  ansount,*'  ia.given  to  them,  it  is  the  payment  of  the  amount 
wbioh  ^ntitlea  tbo  mortgagor  to  be  put,  if  necessary,  in  p<»sses- 
•iocu  It  is  not  easy  to  we  why,  instead  of  giving  the  words 
tbetr  ^ordinary  meaning,  a  want  of  preoisdness  in  language  and 
an  intention,  whiob  the  words  do  not  import,  should  be  ascribed 
to  tim  LegklatoroL  If  there  is  a  want  of  predsentas  in  language 
iiin^inriouathaititsbonld    ea^  m  two  aeparate  and  distinot 
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Hardeo        Sections.     Section  89   does  not  contain  the   proviso   which  is 

^  attached  to  sections  87  and  98,  respectively,  as  to    the   enlarge- 

Sajjad  Husain    meat  of  the  time,  a  fact  which  can  scarcely  he  attributed    to  in- 
and  others,  ^ 

advertence  on  the   part    of  the  Legislature.     So  apparently  it 

was  not  intended  that  all  three  sections  should  be  similarly 
framed.  The  decrees  under  sections  86  and  92  are  decrees 
rdn^  so  that  circumstance,  that,  if  properly  framed,  they 
order  that,  if  payment  is  not  made  on  the  day  fised,  there  siiall 
be  foreclosure  or  sale  as  the  case  may  be,  is  of  little  significance. 
Section  93  can  be  read  as  it  stands,  without  any  alteration  of 
language,  in  a  way  which  makes  the  first  and  second  paragraph 
consistent,  and  that  way  is  as  follows.  Payment  of  the  amount 
specified  in  the  first  paragraph,  before  an  order  absolute  lias^ 
been  made,  entitles  the  mortgagor  to  be  put,  if  necessary,  in 
possession  of  the  mortgaged  property.  On  failure  of  the  mort- 
gagor (0  pay  the  amount  due  on  the  day  fixed  a  right  to  apply 
for  an  order  absolute  accrues  to  the  mortgagee,  but  the  accrual 
of  such  right  does  not  stand  in  the  way  of  payment  by  th^ 
mortgagor  of  the  amount  dnj».  If  the  mortgagor  is  unable  ta 
pay  the  amount  and  desirA!^  to  h>ive  the  day  fixed  for  payments 
postponed,  so  as  to  prevent  the  mort(jagee  from  npphing  for 
an  order  absolutf*,  he  may  aiply  to  the  Oourr  for  en^«rg<-ment 
6f  the  time  ;  or  he  m  ly  make  such  an  af>i»iif  itioji  on  the  nio-t- 
gagee  applying  for  an  order  absolute.  This  w.iv  of  r-i  Inig- 
the  section  does  not  create  any  difficulties.  It  is  nor.  unreason- 
able that,  although  a  right  to  aoply  for  an  or.lf*  •  absolute  hn9 
aoorued  to  the  mortgagee,  neverthelee^.  the  nio»  ro:ji'^nr  sboultf 
have  a  right  to  pay  the  amount,  due.  No  tJouht  the  mort]fH|;or 
may  obtain  more  time  for  payment  than  is  fixetl  in  the  original* 
decree  without  the  leave  of  the  Court,  but  the  mortgagee  can,  if 
he  chooses,  prevent  the  mortgagor  from  obtn  ning  the  same  by 
applying  for  an  order  absolute.  Till  hf^-'-ohooses  to  make  snob 
an  application  it  is  not  unreasonable  tiiat  the  mortgagor  shonld 
liHve  the  right  to  pay  the  amount,  if  able  to  do  so,  without  leave. 
The  mortgagor  hiis  only  the  period  of  limitation,  whatever  it 
may  be,  within  which  to  pay  the  amount  and  apply  for  exeoutioa 
of  the  4eoree.  Should  it  happen  that,  when  be  pays  the  same  and 
applies  for  ezeootion  more  money  has  become  dae  on  the  mort« 
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gtif^e  to  the  mortgagee,   the   amoant   can   be    adjnsied   under        Hardeo 
section  94.     For  these  reasons,  with   all  doe    deference   to'  the  %.* 

judgments  of  the  Madras  and  Allahabad  High  Courts,  which  ®*i^^J^***'* 
have  been  cited,  I  think  that  the  mortgagors  in  this  case,  hay- 
ipg  paid  the  ntn^unt  dne — -the  mortgagee  has  not  said  thai 
more  money  had  become  due  to  him — were  entitled  to  possession 
of  the  mortgaged  property,  and  I  woald  therefore  dismiss  the 
appeal  with'cosis. 

Scott,  J.  C. — I  entirely  agree  with  my  learned  colloagne 
in  the  interpretation  which  he  has  placed  upon  section  93  of 
the  Transfer  of  Property  Act,  and  would  also  dismiss  the  appeal 
with  costs.  Xiiut  interpretation  gives  a  clear  meaning  to  each 
paragnipli  of  the  section  without  the  necesssity  of  inserting  any 
words,  which  do  not  occur  in  it  or  for  supposing  that  the  Legis- 
lature intended  what  it  could  readily  have  expressed,  but  did 
Dot  express. 

It  is  admitted  that  the  decree  passed  under  section  92  is  a 
decree  nm,  and,  notwithstanding  that  it  provides  for  absolute 
foreclosure  or  for  sale  of  the  mortgaged  property  on  the  plain- 
tiff's failure  to  pay  the  amount  found  to  be  due,  on  or  before  the 
day  fixed,  the  proviso  to  section  93  showg  thai  the  time  so  fixed 
may  be  extended  upon  good  cause  being  shown. 

Section  93  provides  the  manner  in  which  the  decree  may 
be  executed,  and,  under  the  first  paragraph,  the  plaintiff*,  on  pay- 
ment of  the  amount  found  to  be  due,  is  entitled  to  be  put  into 
possession  of  the  mortgaged  property,  and,  except  so  far  as  it  is 
4M)ntrolled  or  modified  by  subsequent  paragraphs,  full  effect 
should  be  given  to  it. 

The  second  paragraph  enables  the  defendant-mortgagee  to 
apply  for  an  order  absolute  of  foreclosure  or  for  sale,  which  the 
Court  must  pass,  if  the  payment  is  not  made  within  the  period 
fixed  in  the  decree,  or  on  or  before  the  day,  if  any,  to  which 
the  day  fixed  in  the  decree  has  been  postponed  under  the  proviso 
in  the  section. 

As  the  i^aintiff  comes  into  Court  professing  to  have  his 
money  ready,  and  he  had  then  the  right  to  redeem,  he  might 
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m^  vhell  hav^  b»^  te^dir^d  to  ptkf,  Md  tlie  d«(btid)nrt  to  f«c«iV»,  it 
v'^  dikfe  the  Afn<mnt  IfoiAid  to  be  im  Oh  ttomortg*^  Ifotwitil^ 
^^^J^l^^^  statidftig  tUk,  ttie  Go^^t  tt^t  ^^  Mflfi  tim^  ttot  «k<5^iiig  iit 
iftbiiffas^  ib  thi» 'fir^t  inWkAil6  aftid  ikiiy  ettli^go  ^;  kud  tb«ra 
a^pteii  to  M  do  gdod  I'^ui^fou  Mr  ttiAmniHg  tlttt  it  wM  *ot  &- 
t^Med  t&ttl  be  should  bavii  Ib^  I^riba  klldW^  bjr  fU6  hl^xtf 
l&Qfta&dh  fbt  tfie  exbdatidn  df  the  detcr6«,  lirfibiti  ti^ieb  te  itttto 
tbo  payment,  if  the  defendant  does  not  shorten  tbil  ptoribd  l)]r 
ifikkin'^  tb^  a^plT^iibn,  ^biob  be  Is  iMilltlM  t6  uak^  nhder  the 
cOteobA  ^hHr^^aiAi.  WHeti  ib«  (ifecre^  dir^dtii  Oih  Aiortgaged 
^fopeftjr  fo  be  ^Id,  'a^  tb^  d^fehxJhnt  dan  blaikh  crnlj^  Yb^  ftiniottat 
&t  tbe  ^aynldbt  df  wbicb  the  h(Ae  b  oVdeired,  1  tbittk  tii^t,  evtb 
after  11^  order  aWlate  for  sale  bas  t»een  passed,  pYainlti£F  cAti 
present  tlie  sale  By  paying  iW  amount  to  ine  d'efoiidant.  U 
cannot  ^  supposed  tbat  it  was  Thie'nded  Uiat  propei-'ty  bbotild 
be  sold  when  there  exists  no  longer  any  object  or  nd'c^^l^ity  (bb 
sSlKbg  fl.  m  Kiflilar^rotlhcR  I  Aottti  bdid  t&Httiie  ni6rt- 
gAi^  ^kn  l^deiU  Ht  ktj  lime  befbrd  kb  bxdtr  iiUdltit«  of  fot^ 
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SJBCOND   CIVIL  APPEAL.  No,  304  OF  1800.  • 

Before  Mr.  Chamier. 

Nandu  (D^endant)  v.  Chandi  Datt  Plaintiff),  mIbch  4 

Gi/t'-Registered  deed  of  gift — Posiesiion^   delivery  rf^  under 
regieiered  deed  of  gift — Tramfer  of  Property  Acty  #.  128, 

— o— 


Tbe  plaintiff  clumed  possession  of  certain  lands  under  a  registered 
deed  of  gift  executed  by  the  defendant.  One  of  the  pleu  taken  by  tbe 
defendant  was  that,  the  gift  not  having  been  followed  immediately  by 
possession,  no  title  passed  to  the   plaintiff. 

lf«2<<  that,  under  the  provisions  of  section  123  of  the  Transfer  of 
Property  Act,  delivery  of  possession  was  not  necessary  to  pass  the  title 
under  the  registered  deed  of  gift  which  was  signed  by  the  donor  and 
properly  attested. 

For  Applicant. — Mr.  E^  Manuel  for  B.   Sasitdev  Lai, 

Fob  RsaPONDBNT. — M.  Mohammad  JSasim. 

Chahibb,  a.  J.  G. — This  is  an  appeal  by  the  defendant  in 
the  suit.  Tbe  plaintiff  claims  possession  of  18  biswas  of  land 
under  a  deed  of  gift  executed  by  the  defendant,  Tbe  defence 
was  that  the  plaintiff  bad  obtained  the  execution  of  the  deed 
of  gift  by  fraud  and  misrepresentation  and  by  inducing  the 
defendant  to  believe  that  he  the  plaintiff  would  arrange  for  the 
defendant's^arriage  and  meet  all  expenses  thereof.  The  find- 
ings of  fact  by  the  lower  appellate  Court  dispose  of  the  case 
set  up  by  the  defendant,  and  the  only  point  taken  in  second 
app^  is  that,  the  gift  not  having  been  followed  immediately  by 
possession,  no  title  passed  and  the  burden  of  proving  the  JxmA 

fidei  of  the  transaction  lay  upon  the  plaintiff, 

•  Against  tbe  decree  of  Moulvi  Mohammad  A«ghar,  Subordinate  Judge, 

Kw  Bareli,ldated  SOth  April  1900,  reversl^gthe  decree  of  M.  Bhuikfr 

Dayal,  Munsif,  Rae  Bareli,  dated  let  Fabruary  190$, 
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Nanda  ^9  regards  the  necefsiiy  for    possession,  it  is  suflScient  to 

Chandi  Datt.  i^^fer  to  section  123  of  the  Transfer  of  Property  Act.  The  gift 
in  the  present  case  ^as  efifected  by  a  registered  docnment  signed 
by  the  donor  and  properly  attested.  On  the  terms  of  this  section, 
it  must  be  held  that  delivery  of  possession  is  not  necessary  to 
pass  the  title  and  it  was  so  held  in  Dharmo  JDas  y.  Ifistarmi 
DasUl)  and  JRae  Bamhai  v.   Bed  MardiXi. 

Aa  regards  the  burden  of  proof,  it  was  sn£Scient  for  the 
plaintiff  to  prove  the  deed  of  gift.  The  bond /ides  of|  the  trans- 
action was  not  challenged  except  upon  certain  groands  which 
the  defendant  failed  to  establish. 

^       The  other  grounds  of  appeal    are  not  pressed.    The  appeal 
fails  and  is  dismissed  with  costs. 


•:o: 


(1)  I.  L.  B.,  U  Calo.,  4id. 

(2)  1  L.  R.,  23  Bom.,  23i, 


Digitized  by 


Google 


Vol,  V]  THE  OUDH  CASES,  91 

SECTION  622  (CIVIL  PROCEDURE  CODE) 
APPLICATION,  No.  195  OF  1901/ 

Before  Ifr-  Chamier. 

Sadhu  Sah  {Plaintif)  v.  Haiod  Husaik  Khan  and  others 
{Defendant).  MaBOH  5. 

PartUsj  joinder  of-^Assignment  pending  suit^  appUccUion  to 
make  assignees  parties  in  case  of-^  Civil  Procedure  Code^  ss.  32  and 
372 — Auction  purcluisers}as  parties  in  mortgage  suit — Revision--^ 
Civil  Procedure  Code,  5.1622. 

Tbe  plaintifE  held  a  first  mortgage  on  the  property  of  the  defendant 
He  sued  the  defendant  for  potBesrion  of  the  mortgaged  property  under  ar  . 
condition  in  the  mortgage  deed.  After  the  institution  of  his  auit  the  rights 
and  interests  of  the  defendant  were  put  up  to  sale  in  execution  of  decree 
obtained  upon  mortgages  of  later  date  than  the  mortgage  in  favour  of  tbe 
plaintiff.  The  plaintiff  thereupon  applied  to  tbe  Court  praying  that  th« 
purchasers  of  the  rights  and  interests  of  the  defendant  should  be  made 
parties  to  the  suit.  In  his  application  the  plaintiff  referred  only  to  sec- 
tion 372  of  the  Code  of  Civil  Procedure,  but,  after  notice  had  been  issued 
and  all  parties  were  before  the  Court,  the  plaintiff  drew  the  attention  of 
the  Court  to  section  32  alio.  The  Subordinate  Judge  held  that  section  372 
did  not  cover  the  case  of  auction  purchasers  and  on  that  ground  he  rejected 
tbe  application  without  considering  it  on  the  merits.  The  plaintiff  applied 
to  tbe  Court  of  the  Judicial  Commissioner  for  revision  of  tbe  Subordinate 
Judge's  order. 

Held  that  section  372  of  the  Civil  Procedure  Code  covered  the  platftifT 
case  and  that  the  auction  purchasers  should  be  added  as  parties.  , 

fleW  further,  that,  inasmuch  as  the  Subordinate  Judg*  bailed  to  exer- 
cise the  jurisdiction  which  section  372,  Civil  Procedure  Code,  gave  him  in 
not  dealing  With  the  plaintiff's  application  on  its  i»ents,  and  to  consider 
whether  that  application  shoufd  be  granted  uni»<^r  section  32,  Civil  Procedure 
Code,  the  Judicial  Commissioner  had  pow^r  to  interfere  under  section  622, 
Civil  Procedure  Code.    (Select  Case  «o.  302  followed). 

For  Appuoant.— B.  Ishwari  Prasad. 

For  Rbspondbnts.— B.  Basudev  Lai  for  No.  5. - 


•  Against  the  order   of  B.  Grish  Chandra  Bose,  Bubordiaate  Judge,   Bitapur 
dated  Hth  November   1901, 
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eadhiiSili 

«. 

Hamid 

Uxmin 

Kluui  ftBd 

others. 


CflAlftB&,  A.  J.  0.— TbU  is  an  applioation  for  reviflion,  of 
an  order  of  tbo  'Subordinate  Judge  of  Sitapur.    The  plaintiff, 
who  18  the  applicant  for  revision,  bolds  a  first  mortgage  on  the 
property  of  the  defendant.  The  present  suit  is  one  for  possession 
of  the  mortgaged  property  and  is  based  npon  a  condition  in  the 
m<urtgage  deed  to  the  effect  Uiat  the  mortgagee  shall,  in  a 
certain  event,  be  entitled  to  take  possession  of  the  mortgaged 
property.    The  sole  defendant  to  the  snit,  as  bronght,  vvas  the 
mortgagor.    After  the  institution  of  the  suit  the  rights  and 
interests  of  the  defendant-mortgagor  vvere  put  up  to  sale  in  exe- 
cution of  decree  obtained  upon  mortgages  of  later  date  than 
the  mortgage  in  favour  of  the  plaintiff.    The  plaintiff  thereupon 
appUed  to  the  Court  praying  that  the  purchasers  of  the  rights 
and  interests  of  the  defendant-mortgagors    should   be   made 
parties  to  the  suit.   It  is  admitted  that  these  persons  have  either 
Applied  for  or  are  already  in  possession  of  the  property.   In  his 
application,  the  plaintiff  referred  only  to  section  372  of  the 
Code  of  CivilProcedure,  but,  after  notice  had  been  issued  and  all 
parties  were  before  the  Court,  the   plaintiff's  pleader  drew  the 
attention  of  the  Court  to  section   32  also.    The  Subordinate 
Judge,  as  I  undersand  bis  order,  hold  that  section  372  did  not 
oever  the  oase  of  auction  purchasers,  and  on  that  ground  be 
rejected  the  plaintiff's  appUcation.    He  did  not  consider  the 
^ppKeation  on  the  merits  at  all.    He  considered  that  he  had  no 
"power  to  accede  to  the  application. 

'ti  the  first  place,  it  appears  to  me,  that  section  372  of  the 
Code  ofOivil  Procedure  does  cover  a  case  of  this  kind.  All  the 
remaining  rights  of  the  defendant-mortgagor  have  by  the  sale 
execution  d^volvi^  upon  the  person^  whom  the  plaintiff  wishes 
to  make  parties,  and  1  consider  that  the  Subordinate  Judge  has 
tilled  te  exercise  ^  jurisdi<xtion,  which  section  372  of  the  Code 
of  Civil  Procedure^gives  him,  ik^ot  dealing  with  the  pUuntiff's 
application  on  its  merits.  In  the  second  place  the  Subordinate 
Judge,  notwithstanfling  that  his  attention  was  called  to  section 
82  of  the  Code,  failed  to  consider  whether  the  plaintiff's  application 
•hfould  b^  granted  under  that  sedtion  ;  and   on  the  authority  of 
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Select  Case  Ko.  302,  I  hold  that   this  also  gives  this  Court 
power  to  interfere  uader  seotiou  622   of  the  Code. 

In  my  opinion  this  is  decidedly  a  case  in  which  the  auction 
purchasers  should  be  added  as  parties.  The  original  dofendant 
has  no  further  interest  in  tba  suit,  and*  if  the  plaintiff  obtains  a 
decree  for  possession^  he  will  immediately  be  met  by  the  anction 
purchasers  and  further  litigation  will  ensue. 

I  set  aside  the  order  of  the  Suberdinate  Judge  antt  direet 
that  Faiyaa  Husain  son  of  ttatond  flusain,  Nilkanth  son  of 
Hunna,  and  Prag  Narain  «ob  of  Newal  Kishore  be  made  defen- 
dant to  the  suit.  The  oosti  of  this  application  will  be  «osts  in 
the  cause. 


Sadhn  Sah 

Hamid 

Husain 

Khan  and 

others. 


-:o:- 
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SECOND   CIVIL*  APPEAL,  No.  Hi  OF  1899.  • 

Be/ore  Mr.  Spankie, 


-Q^2  SiTLA.  Bakhsh  and  another  (Defendants)  v.  LaltA  (Plains 

Jany.  21.    ^^f)  *^d  Mahbbh  Bakhsh  {Defendant). 

Parlies^  joinder  of — Parties  to  a  suit   by  mortgagee — Civil 
Procedure  Code^  $*  32 — Mortgage —  Transfer  of  Property  A  ct^  s,  86. 

The  plaintiff,  who  was  the  mortgagee,  sued  the  defendant  (the  mort- 
l^agor)  for  poeseesion  of  the")  mortgaged  property.  Before  isaaeB  were 
framed  two  perBons^R  and  8  applied  to  be  made  defendant  In  the  euit,  on 
the  groand  that  they  were  the  owners  of  the  mortgaged  property  and  the 
original  defendant  had  no  power  to  mortgage  it. 

Held  that,  under  the  provisions  of  section  32,  Ciyil  Procedure  Code, 
R  and  8  could  not  be  made  defendants,  nor  was  their  presence  necessary 
before  the  Court  in  orderlto'enable  the  Court,  effectually  and  completely, 
to  adjudicate  upon  and  settle  all  the  questions  involved  in  the  suit. 

Held  further,  that,  under  section  85  of  the  Transfer  of  Property  Act, 
the  plaintiff  is  only  bound  to  join,'as  perties  to  a  suit,  persons  having  an 
interest  in  the  property,  provided  that  he  has  notice  of  such  interest  That 
section  moreover  is  intended  to  apply  to  persons,  who  admittedly  have  an 
interest  in  the  property,  and  not  to  persons  whose  interest  in  the  property 
b  denied. 


For  Appellant.— Saiyd  Mohammed  Hadi. 
For  Rbspondbnt. — Babu  Puttu  Lai. 

Spankib,  a.  J.  C, — The  original  defendant  in  this  case  is 

Mahesh  Bakhsh,    who  had  mortgaged  the  property  in  suit  to  the 

plaintiff.  The  plaintiff  sned  him  for  possession  of  the  mortgaged 

property.     Before    issues  were  framed,  two  persons,  named 

Ragbpat  and  Sahipat  applied  to  be  made  defendants  to  the 

suit,  on  the  ground  that  they  were  the  owners  of  the  mortgaged 

property,  and  Mahesh  Bakhsh  had  no  power  to  mortgage  it. 

The  Mnnsif  made  them  co«defendants.    The  original  defendant 

*  Against  the  decree  of  B.  Kali   Prasanuo  Sinha,   Subordinate  Judge,  Bara- 

banki,  dated  2eth  July  1899,  setting  aside  the  decree  of  M.  Mohammed  Ismail, 

Muniif,  Fatehpur,  dated  I6th  February  1899. 
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as  well  as  the  plaiutiflf  denied  the  title  of  Raghpat  and  Sahipai    ^^^f^^^^ 
to  the  property.    Issues  were  framed  raising  the  question,  as  to  v. 

whether  the  property  helonged  to  the  original  defendant  or  to 
the  added  defendants.  The  Mansif  dismissed  the  snit,  finding 
that  the  property  belonged  to  the  added  defendants.  The  plain- 
tiff appealed.  The  Subordinate  Judge  was  of  opinion  thai 
Raghpat  and  Sahipat  had  been  improperly  added  as  defendants, 
and  directed  that  their  names  should  be  struck  out  of  the  suit, 
and  passed  a  decree  against  the  original  defendant.  This  is  an 
appeal  by  the  added  defendants  against  the  Subordinate  Judge's 
decree. 

I  think  that  the  Subordinate  Judge  rightly  held  that 
Raghpat  and  Sahipat  ought  not  to  have  been  added  as  defen- 
dants. Under  section  32  of  the  Civil  Procedure  Code  the  Court 
has  power  to  add  the  name  of  any  person,  who  ought  to  hare 
been  joined  as  a  defendant  or  whose  presence  before  the  Court 
may  be  necessary,  in  order  to  enable  the  Court,  effectually  and 
completely,  to  adjudicate  upon,  and  settle,  all  the  questions 
ia?ohed  in  the  suit.  I  do  not  think  that  it  can  be  said  that, 
under  the  provisions  of  the  Civil  Procedure  Codci  Raghpat  and 
Sahipat  ought  to  have  been  made  defendants,  or  that  their  pre- 
sence was  necessary  before  the  Court,  in  order  to  enable  the 
Court;  effectually  and  completely,  to  adjudicate  upon,  and  settle, 
all  the  questions  involved  in  the  suit.  This  view  is  supported 
by  the  cases  of  Narain  Kuar  v.  Daijan  KuariX)  and  Kalian 
Rai  y.  Ram  Ratan{2).  Reference,  however,  has  been  made  to 
the  provisions  of  section  85  of  the  Transfer  of  Property  Act. 
Under  the  section,  the  plaintiff  is  only  bound  to  join,  as  parties 
to  a  suit,  persons  having  an  interest  in  the  property,  provided 
that  he  has  notice  of  such  interest ;  and  it  is  not  contended 
that  the  plaintiff  bad  any  notice  that  Raghpat  and  Sahipat 
claimed  to  have  an  interest  in  the  property.  The  section,  more- 
over, I  think,  is  intended  to  apply  to  persons,  who,  admittedly, 
have  an  interest  in  the  property,  and  not  to  persons  whose  inter- 
est in  the  property  is  denied.  The  appellant  relies  on  the  cir- 
cumstances that^no  objection  was  taken  by  the  plaintiff  or  the 

(1)    I.  L.  R.,  2  All,  738,  (2)    I.  L,  R.  18  All.,  306, 
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Mil*  Bakbah    original  dttftndftnt  to  Um  addition  of  tho  names  of  the  added 
p^  defendants^  and  that  tho  plaintiff,  vrhen  appealing,  did  not  object 

lAl^  to  their  names  having  been  added.  But  the  Sabordinate  Jadge 
sajSf  and  I  think  he  is  right,  that  the  original  defendant  has  had 
no  proper  opportunity  of  defending  his  title  to  the  property,  and 
that  the  irregularity  has,  therefore,  affected  the  merits  of  the 
question,  as  to  whether  the  property  belongs  to  him  or  to  the 
added  defendants.  The  Sabordinate  J  udge^  therefore,  waa  right 
in  setting  aside  tho  order  of  tho  Muosif|  on  the  ground  that  it 
was  irregular  to  make  Baghpat  and  Sahipat  defendants.  Pro- 
perly speaking,  the  proTisions  of  section  578,  Civil  Prooedore 
Code,  are  not  applicable*  The  Munsifs  decree  vras  not  set  aside 
on  the  ground  of  the  irregularity  in  making  Baghpat  and 
Sahipat  defeudants.  The  itppeiil  fails  and  I  dismiss  it  with 
eosti% 
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SECOND  CIVIL  APPEAL,  No.  184  OF  1900.* 


Before  Mr.  Chamier, 

Amik  Hasan  Khan  (Baja)  {Plaintiff)  v.  Habpal  Singh       1902 
(Defendant).  Fbby.  26, 

Res  judicata — Grants  application  fot  resumption  of-^Land' 
Revenue  Act  (Oudh),  (XVIl  of  i 876),  s.  63— Possession,  suit 
f^^^Adverse  decree-^ Possession — Limitation-^Decision  in  suit 
for  resumption  of  grant — Civil  Procedure  Code,  s.  13. 

Th«  plaintiflE  wm  the  proprietor  of  the  village  in  which  the  land  in 
suit  was  «ituated.  lo  1894  the  plaintifEi  asserting  that  the  land  had  been 
granted  to  the  defendant's  predecessor  free  of  rent  in  or  abont  t853 
applied  to  the  District  Judge,  under  section  53  of  the  Land- Revenue  Act 
for  the  declaration  that  the  grant  was  liable  to  resumption.  The  District 
Judge  held  that  the  plaintiff  had  failed  to  prove  any  grant  and  dismissed 
hi&  appiioation.  Subsequently  the  plaintiff  sued  the  defendant  for  posses- 
sion of  the  same  land  on  the  allegation  that  the  defendant  held  it  nnder  a 
rent-free  grant,  and  that  he  having  broken  the  conditions  of  the  grant, 
the  plaintiff  had  claimed  a  declaration  that  the  grant  was  liable  to  resump- 
tion, but  this  had  been  refused.  The  defendant's  case  was  that  he  was 
under-proprietor,  his  family  having  been  in  possession  of  the  land  in  suit 
for  more  than  100  years.  Admittedly  no  rent  had  ever  been  paid  for  the 
land. 

Held,  that  the  proceeding,  under  section  53  of  the  Land-Revenue  Act 
is  a  sait,  and  that  the  adjudication  therein  upon  the  liability  of  an  alleged 
grant  to  resumption  is  a  decree  as  deQned  in  the  Code  of  Civil  Pi'ocedure 

EM,  therefore,  that  the  queation,  decided  in  the  proceedings  instituted 
by  the  plaintiff  under  section  53  of  the  Land-Revenue  Act,  was  res  Judicata 
and  oould  not  be  re-opened. 

Held  further,  tliat  in  a  case  like  this  where  the  defendant  has  been  in 
exclusive  possession  for  moi^  than  12  years  before  suit,  tt  is  fncnznt)ent  on 
the  plaintiff  to  prove  that  the  defendant  has  been  in  possession  on  tiff 
(the  plaintiff's)  behalf.  If  the  plaintiff  does  not  do  sd  he  fails  to  show 
that  be  has  been  in  possession  within  12  years  before  suit,  and  his  snltiff 
barred  by  limitation. 

*  Against  the  decree  of  B,  Ktdi  Prasanno  Sinha,  Snboidinate  Judge, 
BairabanU,  dated  2^th  February  1900,  confirming  the  decree  oi  H,  Mohammad 
l»tt^,Mtti40if,Tatfebpiur,  dated  leth  August  m?.  -    ' 
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Am!r  Hftsan  FOB  APPELLANT.— B,  Basudev  Lai. 

Kban 
V.  For  Bbspokdbkt. — M.  Mohammad  Ifasim. 


Haipal  Singh. 


Chahibb,  a.  J.  C. — The  plaintiff-appellant  is  the  proprietor 
ofthe  village  in  whijoh  the  land  in  suit,  13  bighas  odd,  is  sitaated. 
The  predecessors  in  title  of  the  defendant-respondent  claimed, 
in  the  settlement  Oourt,  a  snb-settlement  of  the  village  on  the 
strength  of  their  ancestors  having  been  at  some  previous  time 
proprietors  of  the  village.  Their  claim  was  dismissed  in  Jaly 
1868.  -  The  defendant's  case  is  that  his  family  have  been  in  pos- 
session of  the  land  in  suit  for  more  than  100  years.  Admittedly 
no  rent  has  ever  been  paid  for  the  land. 

In  1894  the  plaintiff,  asserting  that  the  land  bad  been 
granted  to  the  defendant's  predecessors  free  of  rent  in  or  abont 
1853,  applied  to  the  District  Judge  under  section  58  of  the 
Land-Bevenue  Act  for  a  declaration  that  the  grant  was  liable 
to  resumption.  The  District  Judge  held  that  the  plaintiff  had 
failed  to  prove  any  grant  and  dismissed  his  application.  That 
decision  was  confirmed  by  this  Court  on  appeal. 

Here  it  may  be  noted  that  copies  of  two  docum^^^^y  °o^ 
relied  upon  by  the  plaintiff,  were  produced  in  evidence  in  those 
proceedings,  namely,  the  wajib-uUarz  and  settlement   kha$ra. 

The  wajib-uUarz  contains  the  following  passages  ^^arazi  as 
taraf  Baja- Sahib  haib  naksha  zail  muafi  hoi,''  below  which  is 
entered  (along  vrith  other  lands)  the  land  now  in  suit.  In  the 
hhazra  the  plaintiff^s  name  appears  in  the  column  ^'maliky "  aod 
the  names  of  the  defendant's  predecessors  appear  in  the  column 
''kazhtkar.'' 

In  his  plaint  in  the  present  suit,  the  plaintiff  sets  out  his 
proprietary  title  to  the  village,  repeats  the  allegation  that  the 
defendant  holds  the  land  under  a  rent-free  grant,  and  asserts  that 
{he  defendant  having  broken  the  conditions  of  the  grant,  he  the 
plaintiff  had  claimed  a  declaration  that  the  grant  was  liable  to 
resumption,  but  this  had  been  refused.  The  cause  of  action, 
alleged  by  the  plftintiff,  if  that  in  the  resumption  proceedings  the 
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defendant,  who  held  possession  only  by  permission  of  the  plain-  Amif  Hasan 

tiflf  had  set  np  an  adverse  title  and  pleaded  that  he  was  an  nnder-  ^^ 

proprietor,   that  this  plea  amounted   to  a  dispossession  of  the  Hurpal  Singh* 
plainu£F,  hence  the  plaintiiff  claims  a  decree  for  possession* 

It  has  been  held  by  two  Judges  of  this  Court  in  Select 
Case  No.  259  that  a  proceeding  nnder  section  53  of  the  Land- ' 
Beveuue  Act  is  a  suit,  and  that  HBb  adjudication  therein  upon 
the  liability  of  an  alleged  grant  to  resumption  is  a  decree  as 
defined  in  the  Code  of  Civil  Procedure.  I  hold  that  the  ques- 
tion decided  in  the  proceedings  instituted  by  the  present  plain- 
tiff under  section  53  of  the  Land-Reyenue  Act  is  res^udieata 
and  cannot  be  re-opened. 

The  plainti£F  in  the  present  case  beyond  producbg  copies 
of  the  wajib'uUarz  and  khasra  above  mentioned  has  not  attempt- 
ed to  prove  that  any  grant  was  made  to  the  predecessor  of  the 
defendant  These  documents  were,  as  already  stated,  before  the 
Court  in  the  previous  proceedings  and  were  held  not  to  estab- 
lish anylgront. 

In  the  last  resort  Mr.  Mohammad  Nasim  on  behalf  of  the 
plaintiff  pointed  ta  the  admitted  fact  that  his  client  is  the  taluk- 
dar  of  the  village,  and  contended  that  the  superior  proprietor  of 
a  village  holding  a  sanad  under  a  settlement  Court  decree  is  en- 
titled to  possession  of  every  pari  of  the  village  unless  his  right 
is  barred  by  the  adverse  ^ssession  of  some  other  person,  or  the 
person  in  possession  can  show  8on»e  warrant  for  retaining  pos- 
session. 

He  admitted  that  the  decision  of  two  Judges  of  j  this  Court 
in  Sdlect  Case  No.  261  is  against  him.  In  that  case  it  was  held 
that  in  a  suit  for  the  recovery  of  possession  of  land  in  a  village 
of  which  ho  is  superior  proprietor  the  talukdar  must  show  a 
legal  title  to  actual  possession  and  is  not  necessarily  entitled  to 
actual  possession  of  all  the  land  within  the  ambit  of  his  taluka, 
and  that  the  mere  assertion  that  he  is  the  talukdar  and  that  thft 
defendant  is  in  possession  against  his  will  is  not  sufficients 
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An^  Haiaa  Mr.  Mohammad  Nasim  contended  that  a  nnmber  of  anthori* 

v.  ties  were  orerlooked  or  mbunderstood  by  this  Court  in  decidiqg 

HarpalBingli.    jg^j^^j  q^^^  jj^^  261,  and  that  the  decision  should  be  reconsider- 

ed.    He  asked  me  to  refer  this  appeal  to  a  Bench  of  two  Judges, 

The  first  case  upon  which  he  relied   is  that  of  R^a  Sahib 
Perhiad  Sen  v.  Doorga.PerstOH    Tetpariil)  in  which  their  Lord- 
ships of  the  Privy  Council  said  (p.  331>  :  '^  The  appellant  is  the 
zamindar  ;  as  snch  he  has  a  primd  facie  title  to  the  gross  collec- 
tions from  all  manzas  within  his  zamindari.    It  lay  npon  the 
respondents  to  defeat  that  right  by  proving  the  grant  of  an  inte^ 
mediate  tennre."    This  observation  must   be   taken  in  con- 
nection  with  the  facts  of  the  case  before  their  Lordships.    The 
appellant  (who  was  the  plaintiff)   asserted  that  in  1849-50  he 
had  made  over  the  villages  in  suit  to   Maddan   Mohan   Tiwari, 
through  whom  the  defendants  claimed  in  lieu  of  an  allowance 
for  services  to   be   rendered^    The  defendants  admitted  that 
Maddan  Mohan  Tiwari  obtained  possession  of  the  villages  from 
the  plaintiff  in  1849,   but  alleged   that  the  plaintiff  had,  as  a 
reward  for  services  rendered  by   Maddan   Mohan,  granted  the 
Tillages  to  him  under  a  mukarrari  grant,  ».  e.y  had  given   him  a 
hereditary  tenure.    It  was  therefore  the  case  of  both  parties 
that  Maddan  Mohan  had  held  from  and  under  the  plaintiff,  and 
the  question  was  as  to  the  nature  and  duration  of  the  holding. 
Their  Lordships  said  that  there  was  no  evidence  that  the  plain- 
tiff knew  till  within  12  years  of  the  suit  that   Maddan    Mohan 
claimed  to  hold  under   a  mukarrari  grant,  and  that  there  was 
no  evidence  of  any  right  or  interest  in  these  villages  beyond,  at 
mosty  the  life-time  of  Maddan  Mohan.    I  take  it  that  the  mean- 
ing of  the  passage  in  this  judgment  relied  upon  by  Mr«  Moham- 
mad Nasim  is  that  it  was  for   the   defendants  in  that  case  to 
prove   that   the   grant  to   Maddan   Mohau   was   of  hereditary 
tenure  and  not  merely  for  the  life-time  of  Maddan   Mohan.    If 
they  failed  to  prove  that,   the  plaintiff's  primd  facie  right  to 
resume  possession  from  his  grantee  must  prevail. 

(1)    12  M.  X.  A.,  286. 
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The  decision  of  their  Lordships  in  the  much   cited   casd  of    Am^  Haun 
Rohan   Singh  ▼.   Surat  Singhi^]  is  to  the  same  effect.    Therd  ^ 

the  plaintiff  sought  to  resume  possession  of  twp  villages.    The    Harpal  Singh. 
defendant  admitted  that  he  paid  rent  that  imported  the   relation 
of  landlord  and  tenant  which  carried  with  it  the  right  to  resume 
possession  on  proper  notice  to  quit,   but  the   defendant  alleged 
the  grant  of  a  right  to  retain  possession  for  ever.    Their  Lord« 
ships  held  that  it  was  for  the  defendant  to  prove  his  allegation. 
The  second  case  relied  upon  by  Mr.  Mohammad  Nasim  was 
that  of  Najban  Bibi  v^  Chand  Bibii^l  in  which  their   Lordships 
of  the  Privy  Council  said  (p.  241):  ''It  is  to  be  observed  that  the 
plaintiff  is  only  seeking  to  resume  that  which  is  a  portion  of 
her  taluk.  PrimA  facie  she  has  aright  to  do  that^  and  it  is  incum- 
bent upon  the  person  who   is  resisting  the  resumption  to  show 
a  good  title  against  the  talukdar.    The  question  is  whether   the 
defendant,  who  sets  up  this  gift  or  lease,  has  shown  a  good  title."     • 

Now  in  that  case  as  in  the  cases  already  referred  to  it  was 
common  ground  between  the  parties  that  the  defendant  held 
under  a  grant  from  the  plaintiff.  The  question  for  decision  was 
whether  a  lease  (as  alleged  by  the  plaintiff)  or  a  gift  (as  alleged 
by  the  defendant)  made  orally  and  for  indefinite  duration  by 
one  party  to  the  other  by  way  of  maintenance  was  a  lease  for 
life  or  a  lease  or  gift  resumable  either  at  the  pleasure  of  the 
lessor  or  upon  notice.  Their  Lordships  held  that  it  was  for  the 
defendant  to  prove  the  right  which  she  set  up. 

.  The  third  case  relied  npon  was  that  of  Jtam  Autar  y. 
Muhammad  Alil^],  In  that  case  the  plaintiff  sued  for  posses- 
sion  of  a  village  forming  part  of  his  taluka.  The  defendant 
had,  during  the  plaintiff's  minority,  obtained  a  decree  in  the 
Settlement  Court  for  an  nnder-proprietary  right  against  the 
Court  of  Wards  which  then  represented  the  plaintiff.  It  was 
held  that  the  Settlement  Court  decree  was  not  binding  upon  the 
plaintiff,  and  the  question  whether  the  defendants  were  entftled 
ta  an  under-proprietary  right  had  to  be  tried  as  if  the  decree  of 
the  Settlement  Court  had  never  been  passed.  Their  Lordsbipa 
[1]    1.    L.  B.,  llCalc/siS  ]2]    I.   li,    B.,  10  Oalc, 2S8. 


[3]    I.  L.  B.,  24  Calc,  863. 
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Amir*Haiaii  of  the  Privy  Council  held  that  it  lay  upon  the  defendants  to 
^  establish  the  right  iF^hich  they  claimed.    In  the   first  place   the 

Harpal  Singh.  Sub-Settlement  Act  XXVI  of  1866  clearly  throws  upon  claim- 
ants  the  burden  of  proving  that  they  come  within  its  provisional 
and  in  th^  next  place  seems  to  have  been  common  ground  that 
the  defeni;int's  family  had  held  from  and  under  the  talukdar 
since  18?8,  and  the  question  was  whether  their  occupation  was 
attribut&Ue  to  a  tenure  of  a  temporary  character  or  in  per- 
petuity, o  that  the  case  merely  afiFords  another  illustration  of 
the  rule  enforced  in  the  cases  already  referred  to»  namely  that 
when  tihe  relation  of  superior  and  inferior  holder,  whether  as 
grantor  and  grantee  or  as  lessor  and  lessee,  is  established,  and  the 
inferior  holder  claims  to  hold  otherwise  than  at  the  will  of  the 
superior,  he  must  prove  the  right  which  he  claims* 

The  fourth  case  relied  upon  was  that  of  Rhidcy  KrUio  Mtitri 
T,  Nohin  Chunder  Seni^).  This  was  in  reality  a  case  of  a 
landlord  suing  his  tenant  admitting  the  tenant's  holding,  and 
alleging  that  the  land  in  dispute  was  land  which  the  defendant 
had  encroached  upon  beyond  his  proper  boundaries.  It  was 
held  that  the  burden  of  proof  lay  upon  the  plaintifiF.  Thia  deci- 
sion has  no  bearing  upon  the  case  before  me  ;  but  reliance  was 
placed  on  some  observations  in  the  judgment  to  the  effect  that, 
where  a  zamindar  alleges  the  land  in  suit  to  be  within  his 
zamindari  and  does  not  admit  any  iueh  under-tenure  or  holding 
as  the  defendant  sets  up  and  the  defendant  admitting  that  the 
land  is  within  the  plaintiff's  zamindari  sets  up  an  adverse  title 
by  reason  of  an  under-tenure,  in  such  a  case  the  burden  of 
proof  is  on  the  defendant.  The  language  is  somewhat  obscure. 
The  passage  probably  refers  to  cases  in  which  both  parties  admit 
that  the  defendant  holds  under  the  plaintiff ;  if  so,  it  does  not 
support  the  argument  on  behalf  of  the  applicant  before  me. 

The  fifth  case  relied  upon  by  Mr.  Mohammad  Nasim  is  that 
of  Nand  Lai  Goswami  y.  JajneBioar  Haldarfi).    The  report  is 
very  brief.  The  question  seems  to  have  been  whether  the  defen- 
dants, the  holders  of  an  admitted  mukarrari  tenure  under  the 
(i;    12  C.  L.  B.,457.  (2)    6  Cftlc,  W.  N.,  303 
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plaintiff,  who  had  recently  seized   a  plot   of  gronnd  and  a  tree,     Amir  Hasan 
were  entitled  hereto  as  part  of  that  tenure*    Here  again  the  r. 

relation  of  superior  and  inferior  was  admitted,  ^  8is^ 

Of  these  cases  then,  the  fourth  and  fifth  may  be  disregarded 
as  not  bearing  upon  the  question  before  liie,  and  in  the  first 
second  and  third  cases  as  well  as  in  Rohan  Singh's  case  the 
defendant  admittedly  held  nnder  and  from  the  phuntiff, 

I  see  nothing  in  these  cases  which  in  any  way  conflicla 
with  tlie  deoinion  of  this  Court  in  Select  Case,  No.  261.  I  con- 
sider that  I  am  bound  by  it  and  it  clearly  covers  the  case'before 
me. 

It  seems  to  me  that  in  a  case  like  this  where  the  defendant 
has  been  in  exclusive  possession  for  more  than  twelve  years 
before  suit,  it  is  incumbent  on  the  plaintiff  to  prove  that  the 
defendant  has  been  in  possession  on  his  (the  plaintiff's)  behalf.  ^ 
If  the  plaintiff  does  not  do  so,  he  fails  to  show  that  he  has  been 
in  possession  in  any  sense  whatever  within  twelve  years  before 
suit  and  his  snit  is  barred  by  limitation. 

For  the  above  reasons  I  consider  that  the  Court  bdow  was 
right  in  dismissing  the  plaintifl^s  suit,  and  X  dismbs  this  appeal 
with  costs* 
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SECOiJD  CIVIL  APPEAL,  No,  225  OF  1900,* 

Before  Mr.  Soatt. 

1902  Shahzadb  Sinqh  (Defendant)  v.  Ohulam  Imah  Ehan  and 

Fbbt.  28.     X)th6r8  (Plaintiffe.) 

Declaratum  that  defendant  was  not  proprietor^  $uitfor — Civil 
Courts  jurisdiction  of-^urisdietion  to  try  queition  of  competencg 
of  Court  granting  review  of  judgment. 

The  plaintiffs  aned  for  a  declaration  that  the  defendant  had  no  proprie- 
tary right  an  a  oertain  plots  of  land  situated  in  a  hamlet  called  Fatehpnr 
Mlran  ;  that  they  were  ita  sole  proprietors  and  the  appellant  was  a  tenant, 
alleging,  that,  when  they  sued  him  for  rent,  he^denied  their^ title  and  tbehr 
suit  was  dismissed.  The  defendant  pleaded  that  his  ancestors  were  the  former 
proprietors  of  the  hamlet  4  that  in  respect  of  that  hamlet  the  plaintiff's 
ancestor  in  1857  ohtained  a  decree  for  proprietary  right,  hut  on  application 
for  rieriew  of  judgment,  made,  after  the  completion  of  the  settlement, 
,  it  was  set  aside  by  the  Extra- Assistant  Commissioner  and  a  decree  in 
fayour  of  his  (defendant's)  ancestor  was  passed. 

Held,  that  the  plaintifTs  suit  for  a  declaration  that  the  appellant  had 
no  proprietary  right  in  the  land  in  dispute  was  cognizable  by  the  Ci?il 
'  Cot^t. 

Eeld  further,  that  the  Oonrt  had  jurisdiction  to  try  the  question  whether 
the  order  granting  the  review  was  passed  by  a  competent  Court  and  to 
give  effect  to  its  decision. 

Fob  Appbllants.— p.  Makhan  Lai. 

Fob  Rbspondbht.— B.  Baeudev  Lai  for  No.  1. 

Scott,  J.  C— The  respondents  sued  for  a  deolaration  that 
the  appellanUdefendant  has  no  proprietary  right  in  18  bighas 
14  biswasof  land  in  mahal  Fatehpnr  Miran»  District  Hardoi, 
on  the  allegation  that  they  are  the  sole  proprietors  of  the  mahal 
and  the  appellant  is  a  tenant,  and  that  when  they  sued  him  for 

*  Against  the  decree  of  M.  Mohammad  Taj*ud-din»  Subordinate  Judge, 
Haiddt  dated  19tb  Fehmaij  1900,  upholding  the  decree  of  M.  Laknan-ad-diSf 
HnnsU,  Shahahad,  dated  4t]i  Septenber  1899. 
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rent,  he  denied  their  title,  and  th^ir  snit  wai  dismissed.    They 
also  sued  for  Rs.  108-9-9  "  on  account  of  damages  as  rent  "  of 
the  land  ^or  the  years  lISOl   to  1304  Fasli.    The  defendant 
pleaded   that  his  ancestors  were  the  /ormer  proprietor^    of 
Uaiilarpur,  of  which  Fatehpar  Miran  is  a  hamlet,  and  that  decrees 
were  granted  in  favour  of  Jalal  Khan,  the  plaintiff's  ancestor, 
in  1867,  bat  on  appeal  the  decree  for  proprietary  right  in  res- 
pect of  Haidarpar  was  set  aside,  and  a  decree  in  fayonr  of  the  * 
defendant's  ancestor  was  passed.    Oa  application  for  review^  of 
jtidgment  in  the  case  of  Fatehpar  Miran,  made  after  the  com-  ' 
pleiion  of  th^  settlement,  he  alleged  that  a  decree  for  proprietary  ' 
rights  in  respect  of  Fatehpar  Miran  was  passed  by  the  Ikthi  ^ 
Assistant  Oommissioner  in  his  ancestor's  favour.    It  was  alsd  ' 
pleaded  that  the  iand  in  suit  ]|s  the  defendant's  sir ;  that  he  had 
never  paid  rent  for  it  and  the  claim  for  rent  is  not  cognizable 
by  a  Civil  Court.  , 

The  Coart  of  first  instance  fmmed   the  following  issues  :— 

1.    Is  tKe  defeitdant -a  tenant  of  the  plots  in  suit  or  aro , 
they  his  etr  for  which  he  pays  no  rent  ? 

8.     Can  the  plaintiff  sue  for  rent  as  damages  in  this  suit  ? ' 

3.  Had  the   Extra  Assistant  Commissioner  power  to  grant 
a  review  of  jadgment  ? 

4.  Was  no  effect  given  to  the  decree  passed  on  the  appli** 
cation  for  review  of  jadgment  ? 

On  the  first  issue  the  first  Court  found  that  the  defendant 
was  a  tenant  of  th&land  at  a  rent  of  Bs,  26  a  year  and  that  he  was 
afterwards  ejected  and  re-admitted  as  tenant  of  it  at  a  rent  of 
Rs.  27  a  year.  It  found  that  tho  Extra  Assistant  Commissioner 
did  grant  a  review  of  jodgment  and  passed  a  decree  in  favour  of 
the  defendant's  ancestor  for  proprietary  right  in  respect  of 
Fatehpur  Miran,  but  on  appeal  that  decree  was  set  aside  by  the 
Deputy  Commissioner,  It  also  found  that  the  defendant  and 
his  ancestors  had  paid  rent  for  the  land  in  suit ;  that  the  Extra 
Assistant  Commissioner  had  no  authority  to  grant  a  review  pf  the 
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jadgment  of  the  Settlement  Officer  and  that  the  decree 
^iag^  passed  by  him  was  not  giveo  efiFect  to.  It  accordingly 
O^nism  granted  tho  plaintifEs  a  decree  declaring  that  the 'defendant 
^SdllS  **  *^  »^  "8^*»  whatever  in  the  said  land  "  and  for  Rs.  81-9.9 
01^  aoconnt  of  rent  '*  as  a  proper  measure  of  damages/'  The 
lower  appellate  Court  d^missed  the  defendant's  appeal,  agreeing 
with  the  findings  of  the  first  ConrL  It  was  of  opinion  that  to 
find  that  the  defendant  was  an  nnder*proprietor  of  the  land 
pftying  a  rent  of  Rs«  27  a  year  wonld  be  inconsistent  witb  the 
dfifendant's  own  pleas  and  with  the  fact  that  he  had  been  eject* 
ed  from  the  land.  It  regarded  the  plaintiffs*  claim  for  rent  as 
one  for  mesne  profits  and  held  that  a  claim  for  mesne  profits  can 
be  joined  with  a  declaration  of  title  under  section  44,  Civil  Pro« 
oe^nre  Code.  As  it  is  now  admitted  for  the  respondents  that  the 
claim  for  rent  or  damages  cannot  be  maintained,  it  is  sufficient 
to  point  out  that  the  declaration  which  the  plaintiffs  sought  was 
not  one  of  title  but  of  want  of  title  in  the  defendant 

The  first  ground  of  appeal  is  to  the  effect  that  the  Civil 
Court  had  no  jurisdiction  to  cintertain  the  suit  and  the  case  of 
Raghvbar  v.  Raja  Rampal  Singhd)  was  cited.  That  case  is 
no  authority  for  the  contention  that  the  suit  is  not  entertainable. 
It  is  for  a  declaration  that  the  defendant  is  not  a  proprietor, 
and  there  is  no  authority  for  the  proposition  that  such  a  suit  is 
not  cognisable  by  the  Civil   Courts. 

In  support  of  other  grounds  of  appeal  it  has  not  been  argued 
that  the  lower  Courts  had  no  jurisdiction  to  determine  that  the 
Extra  Assistant  Commissioner  could  not  entertain  an  application 
for  or  grant  a  review  of  the  judgment  of  the  Settlement  Officer 
or  to  determine  that  effect  had  not  been  given  to  the  decree 
passed  on  review  of  judgment.  In  my  opinion  the  lower  Courts 
had  jurisdiction  to  try  the  question  whether  the  order  granting 
the  review  was  passed  by  a  competent  Court  and  to  give  effect 
to  their  decision.  No  attempt  had  been  made  to  show  that  the 
Extra  Assistant  Commissioner  had  authority  to  grant  a  review 
pf  the  order  of  the  Settlement  Officer.    The  findings  of  the 

(1)    3  0.  0.,  865. 
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lower  appellate  Court  to  the  effect  that  the  defendant  is  a  tenant      Shahiade 
and   has   no  proprietary   rights  most  be  accepted^  but,  as  it  is         ^^°^^ 
admitted  that  the  respondents  are  not  entitled  to  a  decree  for       Obniam 
rent  or   damages,  I  allow   the  appeal  in  part  and  modify  the      aJol^otlMa^ 
decree  of  the  lower  appellate  Court  by  granting  a  decree  in  the 
plaintiff's  favour  declaring  that  the  defendant  has  no   propriety 
ary  right  in    the  land  in  suit  and  dismissing  the  claim  for 
damages.    The  parties  will  bear  their  own  costs  in  all  Coiirts. 


■  iO  iPi 
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BENCH. 

B3LECUT10N  OF  DECREE  APPEAL,  No.  50  OF  1901.* 

Before  Mr.  Scott  and  Mr,  Spankie, 

1902  Ai'i'AHABAD  Bane,  Limitbd,   ^rough    Lai  ,Sheo  ParUb 

FxBT.  28«    Babadxir  Siogh  {Decree-holder)  v.  RajaPartab  Bahadub  Singh 
and  Lai  Sheo  Partab  Bahadur  Singh  {Judgment-debtor $). 

Execution  of  decree — Simple  money^decree^  application  to 
execute^  in  execution  of  decree  for  Bale  of  mortgaged  property — 
Transfer  of  Property  Act,  s.  88. 

The  appellants  saed  certain  mortgagors  on  their  mortgages  and  befort 
judgment  attached  a  simple  money-decree  which  the  Jatter  had  obtained 
against  the  respondents.  They  obtained  a  decreejunder  section  88  of  the 
Transfer  of  Property  Act  for  the  sale  of  the  mortgaged  property.  In  the 
execution  of  that  decree  they  filed  an  application  to  execute  the  simple 
money-decree  against  the  respondents, 

Heldf  that  the  decree  of  the  appellants  provided  only  for  the  sale  of 
the  mortgaged-property  and  could  not  be  executed  in  any  other  way. 

Fob  Appellant.— Mr.  Ryves  and  B.  Ham  JVath. 
For  Rbspondbnts.— B.  Fam  Chander  for  No.  1. 

Scott,  J.  C.  and  Spankie,  A.  J.  C— This  is  an  appeal  by 
the  Allahabad  Bank,  Limited,  from  the  order  of  the  District 
Judge  of  Rae  Bareli,  dismissing  their  application  to  execute  a 
simple  money-decree  obtained  by  the  representatives  of  Mnsam- 
mat  Janki  Knar  against  the  respondents.  The  appellants  sued 
lier  representatives  on  certain  mortgages  and  before  judgment 
the  deoree  which  they  now  wish  to  execute  was  attached.  They 
obtained  a  decree  under  section  88  of  the  Transfer  of  Property 
Act  for  the  sale  of  the  mortgaged  property  and  the  lower  Court 
has    held   that,   in  the  execution   of.  that  decree,  they  are  not 

•  Against  the  order  of  Knar  Bharat  Singh,  District  Judge,  Rae  Bareli,  dated 
2^th  May  1901. 
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entitled  to  execute  the  money-decree  against  the  respondents 
9.id  can  execute  their  decree  only  by  the  sale  of  the  mortgaged 
property.  I^is  contended  for  the  appellant  that,  as  the  decree 
in  favour  of  Musammat  Janki  Euar's  representatives  was  attach- 
ed  before  judgment  in  their  suit,  they  are  entitled  to  execute  it. 
No  authority  in  support  of  that  proposition  has  been  cited  and 
we  are  aware  of  none.  The  decree  of  the  appellants  provides 
only  for  the  sale  of  the  mortgaged  property  and  we  are  pf 
opinion  that  it  cannot  be  executed  in  any  other  way.  The 
lower  Court  tberefore^properly  dismissed  the  appUaa^iw  a^d  we 
dismiss  ihe  4tppeal  with  epsts. 


AlUbabftd 
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BENCH. 

MISCELLANEOUS  APPEAL,  No.  54  OF  1901.* 

Before  Mr,  Scott  and  Mr.  Spanhie. 

1902  Saitad  Hasak  Jafar  and  another  (PUUrUifs)   o.  Shih 

FiBT«  28.     Ara  Bbqam  and  others  {Defendants.) 

Plaint^  Yeiurhing  of  for  presentation  to  anther   Court-^ 

Trustees^  suit  for  removal  of^^Ohil  Procedure   Code^  s.  539^ 

Trtut — Jurisdiction. 

0 

The  plalntifft  iostitated  a  sait  for  the  remoTai  of  iba  delandantt 
from  the  office  of  troBteetof  what,  aocording  to  the  allegation  ia  the  plaiot, 
waa  a  tmat  for  pablic  charitable  parpoees  created  by  a  deed  eseoated  by  a 
Mahomedaa  ladj,  on  the  ground  that  the  defendant  had  committed  breaobct 
of  the  trust  The.tnit  waa  inatitoted  in  the  District  Judge*8  Gonrt,  with 
reference  to  the  provisions  of  section  539,  Civil  Procedure  Code.  The 
District  Judge  came  to  the  conclusion  that  a  trast  for  pnblio  oharitabU 
purposes  when  created  by  a  Mahomedan  is  a  wakf,  that  the  deed  amounted 
to  a  wahfhil'Wasiat  or  testamentary  wahf  and  that  under  8hia  Law  tha 
wahf  was  null  and  void,  because  the  \raiki/died  before  delivery  of, the  pro- 
perty. He  held  that  the  plaint  had  been  wrongly  presented  to  him'  and 
returned  it  to  be  presented  to  the  proper  Court. 

HMf  that  the  District^ J udgo  should  have  entertained  the  suit. 

The  suit  as  brought  clearly  related  to  a  trust  for  public  charitable  or 
religions  purposes  and  one  which  should  have  been  instituted  in  the  District 
Judge's  Court,  and,  if  the  deed  did  not  create  the  alleged  trust,  that 
circumstancea  was  not  a  ground  for  returning  the  plaint  to  be  presented  to 
another  Ooort. 

0 

For  Appbllakts. — B.  Sasudev  Lai  for  No.  5. 
For  Rbspohdbnts.— M.  Sami-ullah  Beg. 

Spamkib^  a.  J.  C— This  is  an  appeal  from  an  order  of  the 
Distriol  Jadge  of  Lucknow  returning  a  plaint  for  presentation 
to  the  proper  Conrt. 

^  Against  the  deerse  of  C.  L.  If .  Sales,  Esq.,  Distriot  Judge,  Luckaow, 
dated  «th  Jane  1901, 
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According   to  the  allegations  in  ihe   plaint,   Nawcfcb  Sultan    B»iyad  Rm$mn 
Jaban    Mahal    Sabiba,   deceased,   by   a   deed  dated    the  X9th       '^{JothlT/ 
Sbaban  1275  H.,  and  registered  on  the  29th  July  1865   A.  D»,  v. 

created  a  trust  for  public  charitable  purposes,  making  Darogha  Btg^m  and 
Mir  Wajid  AH  and  bis  descendants  the  trustees.  Darogha  ottiew. 
Mir  Wajid  Ali-  performed  his  duties  as  trustees  until  he  died, 
when  he  was  succeeded  by  his  son  Nazir  Hasan.  On  the  death 
of  Nazir  Hasan  the  trust  property  •ame  into  the  possession  of 
his  two  widows  and  his  minor  daughters.  The  widows  oom« 
miited  breaches  of  trust.  The  plaintiffs  had>u  interest  in  the 
trust.  They  prayed  that  the  widows  and  daughters  might  be 
remoyed  from  the  office  of  trustees,  that  new  trustees  might  be 
appointed,  and  that  a  scheme  for  the  management  of  the  trust 
might  be  settled. 

The  suit  was  instituted  in  the  District  Judge's  C^nrt, 
inth  reference  to  the  provisions  of  section  539,  Civil  Procedhire 
Code.  His  order  returning  the  plaint  to  be  presented  to  the 
proper  Coart  is  a  curious  order.  It  does  not  appear  to  have 
been  urged  before  the  District  Judge  that  the  suit  as  brought 
did  not  relate  to  a  public  charitable  trust,  but  it  appears  to  have 
been  urged  that  the  deed  executed  by  Nawab  Sultan  Jahan 
Mahal  Sahiba  did  not,  as  alleged,  create  a  trust  for  pnblio 
charitable  purposes,  that,  if  it  created  such  a  trust,  it  created 
A  testamentary  wahf^  which  was  invalid,  as  possession  of  the 
property  bad  not  been  given  by  the  creator  of  the  trust  to  the 
trustee,  and  that  on  these  grounds  the  suit  should  be  dismissed. 
It  is  difficult  to  ascertain  all  the  conclusions  of  the  District 
Judge,  but  he  seems  to  have  come  to  the  conclusion^  that  a 
trust  for  public  charitable  purposes,  when  created  by  a 
MahomedaUi  is  a  wakf  that  the  deed  amounted  to  a  toakf^ 
btUufOiiyat  or  testamentary  icatfy  and  that  under  Shia  Law 
the  wakf  was  null  and  void,  because  the  wakif  died  before 
delivery  of  the  property.  One  would  think  that  the  District 
Judge  was  deciding  the  suit  on  the  merits  and  expect,  if 
his  conclusions  are  correctly  set  forth  above,  that  he  would 
have  dismissed  the  suit.  But  he  holds  that  the  plaint  had 
been   wrongly   presented   to  him  and  foUowing    Rangaiami 
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fiftijftdHMati  Ifaickan  v.   Varadappa  Nuicianil)  rettirned  Uie  plaint  to  be 

^tL^lMx  prwentetl  to  the  proper  Gotirt. 

r.  .    .  .     .    ' 

SkahAnt'  The    Mftdras  case   cited    by  the  District  Judge  has  been 

^SSoT  diwtitei(rom  in  Busaini  Begam  Y.  The  Collector  of  Moratia* 
ba^(2^  ;  Girdhari  Lai  v.  Ham  Lal(Z)  and  Sajidwt  Raja  CUUno^ 
dhariy.  &oof^  Mohun  JDas  Baisnav(i);  nnd  in  Sayad  Husain 
Mian  Dadumian  v.  The  Collector  of  Ehaira{5)  the  8«me  view 
is  taken  as  in  the  Allahabad  *  and  Calcutta  cases  ;  a  view  which 
1  think,  we  sl[kon1d  al89  take^  The.  District  Judge  should  not 
haye  decided  that  the  suit  ought  not  to  have  been  instituted  in 
bit  Court^  because  tlie  plaintiffs  claimed  the  removal  of  the 
trustees.  The  suit  as  brought  clearly  relates  to  a  trust  for 
public  charitable  or  religious  purposes,  and  on^  which  8honI4 
have  been  instituted  in  the  District  Judge's  Court.  It  is 
obvious  that  if  the  deed  does  not  create  tlie  alleged  lr«st»  that 
oireumstenoe  is  not  a  ground  for  returning  the  plaint  to  be  pre* 
sen  ted  to  enotber  Court. 

I  would  allow  the  appeal  and  set  aside  the  District  Juijge'e 
order  and  (lirect  him  to  entertain  and .  decide  the  suit.  It  is  to 
be  hoped  that^  if  the  District  Judge  disposes  of  the  suit  on  any  J 
point  of  law,  he  will  take  the  trouble  to  set  out  his  reasons  more 
fully  and  clearly' than  he  has  done  in  making  his  order  return- 
ing  the  plaint. 

Sgoxy^  J.  C. — Lcencur. 


(1)  ,  1.  L.  R.,  17  Mad,  462.  (2)    I.  L.  B.,  20  All.,  46. 

(S)  •  I.X,  Ri,  21  All..  200.  (4)    I.  L.  R.,  24  Calc,  418, 

(5)    L  L.R.,  21  Bam.,48. 


Digitized  by 


Google 


Vol.  v.]  the  OODH  CASES.  U3 

SECTION,  622 

APPLICATION,  No.  102  OP  1901. 


SEC.  25  ACT  IX  OF  1887 


« 


Before  Mr,  Chamier. 

GoBiND  Prasad  {Plaintifi)  v.  Asmat  Ara   Bigam   {Defeu' 
^^')  1902 


Lease  determinable  by  notice-^Rent^  liability  of  lessee  or   his ' 
representative  to  pay^  when  notice  not  given. 

By  a  sarkhat  the  lessee  agreed  lo  take  a  house  belooging  to  the  plaintifl^ 
at  a  certaio  monthly  rent.  By  the  {5th  claase  lof  the  docament  it  virM 
provided  that,  if  thd  lessor  wished  to  pat  an  end  'to  the  lease,  he  should 
give  a  montln's  notice.  By  the  6th  clause  if  the  lessee  wished  to  give  up 
the  house  be  was  t6  ^ive  a  oaoath's  notioe,  and,  if  for  any  t-eason  the  lessee 
bad  ta  leave  the  hoiisei  and  coald  not  give  notice,  he  was  ito  pay  the  rest 
for  the  month  for  which  he  should  have  given  notiQe.  The  lesqee.  died  one, 
day  before  the  end  of  a  month  of  the  tenancy.  Owing  to  some  dispute 
between  the  heirs  of  the  lessee  some  property  of  the  lessee  remained  in  the 
bouse  and  was  removed  therefrom  laft^r  the  dispute  Was  deoid^d»  The 
I^Btiff  soed  tha  representalivM  of  the  ileasee  for  bouse  rent,  for  the 
period  during  which  the  property  of  the  lessee  was  kept  in  the  house. 

Held,  upon  the  construction  of  the  sarkhal  that  the  death  of  the  letfsfm 
did  not  put  an  end  to  the  lease,  and  that,  as  neither  the  lessee  nor  his  re- 
presentative either  gave  the  required  notice  or  paid  a  moalib's  rent,  his 
estate  reaMuaed  liable  for  the  rent« 

Fob  Applioaut  :--*^M.  Fateh  Bahadur. 

For  Raspondbht  :-^M.  Uohaimnad  JXasim. 

Chahisr,  a.  J.  O.-^Tlie  plaintiff  is  %hei  Mftni^ef  of  the ; 
Eayaatfa  Patshala.  By  a  sarkhat  beiwoeti  the  tbeo  MiQiag^r 
and  Nawab  Jahaagir  Miraa  Che  latter  Agreed  to  tabe^a  h^usi^  be* 
^i^ng  totl^  Patshalaat  a  monthly  rent  of  B^s^  60  from  Anfust 
4tb,  1887.  By  the  fifth  clause  of  the  document  it  was  provided 
that  if  the  lessor  wished  to  put  an  end  to  the  lea/ie  he  should 
give  a  month's  notice.     By  the  sixth  clause  if  the  lessee  wished 

*  Agantfttbe  ^decree  of  Kuar  ftatmtktMid,  Bae  Bahadur,   Judge  SmaU 
Obnse  Court,  Luekaow,  dsM  aial  Hevembw  IMt.    . . 


Mabch  19. 
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OoTind       to  give  up  ike  house  he  was  to  give  a  month's  notice,  and  if  for 

Pimsad        ^^^  reason  the  lessee  had  to  leave  the  house  and  could  not  give 

Aimat  Ara     notice  he  was  to  pay  the  rent  for  the  month  for  which  he  should 
Bcgam.        t  .  .. 

have  given  notioe« 

Reading  these  and  the  other  clauses  of  the  sarkhai  together 
I  think  it  is  clear  that  the  month^s  notice  on  either  side  was 
intended  to  be  a  month's  notice  expiring  with  a  month  of  the 
tenancy. 

The  lessee  died  one  day  before  the  end  of  a  month  of  the 
tenancy.  Thereupon  a  dispute  arose  between  the  defendsint  who 
is  the  heir  of  the  lessee  and  one  Kurshedi  Begam  a  mistress 
of  the  lessee.  It  seems  that  the  defendant  did  not  occupy  the 
house  after  the  death  of  the  lessee,  but  she  laid  claim  to  soma 
property  of  the  lessee  which  remained  in  the  house  with  or  in 
the  possession  of  Ehurshedi  Begam  till  the  end  of  July  1900, 
Yfhen  the  dispute  was  decided  in  favour  of  the  defendant  and 
sIiB  then  removed  the  property  of  tlia  lessee. 

The  present  suit  is  for  recovery  of  rent  and  water  rate  for 
March,  April,  May,  June  and  July,  the  parties  having  it  seems 
for  the  purpose  of  this  suit  agreed  to  treat  the  calendar  month 
AS  a  month  of  the  tenancy. 

The  Judge  of  the  Small  Cause  Court  seems  to  have  consi- 
dered that  the  question  whether  the  defendant  as  representing 
the  estate  of  the  lessee  was  liable  for  the  rent  after  the  death  of 
the  lessee  depended  upon  whether  the  defendant  should  be  con- 
sidered as  having  retained  possession  becausetheproperty  of  the 
lessee  was  left  in  the  house.  The  defendant  seems  to  have  con- 
sidered  that  the  lessee's  estate  was  liable  for  the  rent  of  one 
month  after  the  death  of  the  lessee  because  no  notice  was  given. 

I  pointed  out  to  the  pleaders  for  the  parties  and  they  then 
admitted  that  the  case  had  really  been  decided  on  a  false  issue. 

The  real  issue  in  the  case  is  "  when  did  the  lease  determine?" 

Ordinarily  a  lease  from  month  to  month  determinable  by 
;aotice  Oft  either  side  does  not  determine  with  the  death  of  the. 
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lessor  or  lessee,  bat  the  burden  and  the  benefits  of  the  lease  pass 
to  the  representatives  of  the  parties  and  the  lease  continues 
until  it  is  determined  by  notice  given  by  one  party  or  the  other. 

The  defendant's  pleader  relies  upon  the  sixth  clause  of  the 
tarkhat  as  covering  the  case  of  the  death  of  the  lessee,  and  con- 
tends that  under  that  clause  the  lease  came  to  an  end  when  the 
lessee  died. 

I  am  unable  to  uphold  this  contention.  In  my  opinion  the 
meaning  of  that  clause  is  that,  if  the  lessee  wished  to  give  up 
the  house,  he  must  either  give  a  month's  notice  of  his  intention 
to  do  so  and  perform  his  obligations  for  another  month  (for 
example  keep  up  the  garden  as  by  other  clauses  he  covenanted 
to  do)  or  he  must  pay  a  month's  rent  to  the  lessor.  The  clause 
does  not  justify  the  lessee  in  vacating  the  house  without  saying 
anything  to  the  lessor  or  paying  a  month's  rent  and  then  when 
sued  for  the  rent  falling  back  upon  the  clause  and  submitting  to 
a  decree  for  a  month's  rent. 

In  my  opinion  the  lessee  was  bound  either  to  give  notice 
or  to  pay  a  month's  rent«  I  cannot  hold  that  the  lessee 
could  for  exHmpIe  lock  up  the  house  and  leave^it  in  the  middle 
of  the  night  and  leave  the  lessor  to  find  out  that  the  house  was 
vacant.     This  is  what  the  defendant's  contention  comes  to. 

I  hold  upon  the  construction  of  the  sarkhat  that  the  death 
of  the  lessee  did  not  put  an  end  to  the  lease  and  that,  as  neither 
the  lessee  nor  his  representative  either  gave  the  reqnired  notice 
or  paid  a  month's  rent,  his  estate  remained  liable  for  the    rent. 

It  is  admitted  that  the  liability  for  water  rate  continued  &8 
long  aa  the  estate  of  the  lessee  remained  liable  for  the  rent. 

I  therefore  set  aside  the  decree  passed  by'^the  Court  below 
and  pass  a  decree  in  favour  of  the  plaintiff  for  the  whole  sum 
claimed,  but  as  the  plaintiff  did  not  put  his  case  before  the 
Court  below  properly  I  make  no  order  as  to  costs. 


Govind 
Praaad 

Asmat  Aia 
Begum. 
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EXECUTION  OF  DECREE  APPEAL,  No.  45  OF  1901.* 


-o- 


Before  Mr,  Scott, 

^  Lalta  Sikqh  (Decree^holdtr)  v.  Uhrao  Sihoh  and   others 

J^Y,  30,    (J^ff^'^^-^^^rt.) 

0 

Pre-emption^  suit  for — Deposit  of  money  in  Court — Mortgage 
by  pre-emptor  in  favour  of  vendee  as  security  for  payment  of 
money. 

Id  a  ^nit  for  pre-emption  the  ftppellant  obtained  a  decree  for  posteasion 

.  of  certain  property  on  condition  that,  within  one  month  from  the  date  of 

the  decree,  he  deposited  Be.  826,  and,  on  his  failure  to  do  so,  it  was  ordered 

that  bis  suit   should   stand    dismissed,  etc.    The    appellant    paid    no 

money  into  Court  but  he  executed  in  favour  of  the  vendee  defendant  a 

.  mortgage  of  the  propetty  as  security  for  the  payment  of  the  Rs.  825,  and 

the  Tendee  notified  to  -the  Court  that  he  had  received   the  amoont  in  that 

.  way,  .   . 

Heldf  that  there  was  no  order  in  theideoree  that  the  money^on  being  de- 
posited would  be  payable  to  the  vendee.  The  condition  was  that  the 
Rs.  825  should  be  deposited  in  Court  and  as  no  part  of  it  was  so  deposited 
the  appellant's  suit  was  properly  dismissed. 

For  Appellant.— B.  Jshri  Parshad. 

For  Rbspondbnts. — P.  Makhan  Lall. 

SooTT,  J«  C. — The  appellant  obtained  a  decree  for  posses- 
/BioH  of  certain  property  i^  a  pre-emption  aait,  on  condition  that, 
within  one  month  from  the  date  of  the  deoreoy  he  deposited 
Be.  825  and  on  his  faiJure  to.  do  so,  it  was  ordered  that  his 
suit  9h9nld  aiafid  d^smis^ed  with  costs,  a  decree  heing  in  thai 
case  granted  to  other  persons  who  claimed  to  pre-empt  the 
same  property.  The  appellant  paid  no  money  into  Conri,  but 
he  exeonted  in  favour  of  the  vendee  defendant  a  mortgage  of 
the  property  as   secarity  for  the  payment   of  the  Bs.  825,   aod 

-,  ■;    i      II'  -"  ^  ■         

*  Agaiuft  the  decree  of  Kaar  Parmanand,  Rae  Bahadur,  Subordloaae 
Judge,  Unaa  dated  11th  April  1901,  upholding  the  decree  of  Munsil  of  Uos^ 
dated  29th  January  1901. 
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the  veadde  notified  to  the  Coart  that  he  had  received  the     LaitaSingk 
amoant  in  that  way.     Both  the  lower  Courts  have  held   that  the         ^  *- 
appellant  is  not  entitled  to  the  property  and  that  his  suit    mast         BiDsh  i 
stand  dismissed  as  he  has  not  oomplied  with  the  condition  in 
the  decree. 

In  appeal  he  relies  on  the  ruling  in  Shershah  v.  Sherjang  (1) 
in  which  a  decree  for  pre-emption  directed  that  the  pnr* 
chase-money  should  be  paid  before  a  certain  date.     It  was  held  '  }  . 

in  that  case  that  the  decree-holder  having  deposited  in 
Court  a  sum  representing  the  frds  share  of  the  pur* 
chase-money  due  to  one  of  the  vendees  and  filed  a  receipt 
from  the  other  vendee  for  the  balance,  the  latter  vendee 
being  present  in  Court  and  admitting  the  receipt  of  the  money 
the  receipt  being  fil^  with  the  record,  the  last  payment  was 
a  payment  into  Court.  It  is  however  distinguishable  from  the 
present  case,  as  admittedly  na  payment  was  made  to  the  vendee 
or  deposited  in  Court  by  the  appellant,  and  there  is  no  order  in 
the  decree  that  the  money  on  being  deposited  would  be  payable 
to  the  vendee.  The  condition  was  that  tl^e  Rs,  825  should  be 
deposited  in  Court»  »nd  m  no  pari;  of  it  waa  bo  depositf4  the 
lower  Courts  have  properly  bald  thai  Uie  appellast's  enit  hM 
been  dismissed.  The  appeal  therefore  fails  and  is  dismissed 
with  costs. 

(I)    Poni*bEW)rd,a4thTol.,p.  69. 
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BENCH. 

MISCELLANEOUS  APPEAL,  No.  40  OF  1900.» 

Before  Mr,  MacLean  a^id  Mr,  Spanlcie, 

1901  M3HAMIIBD    EWAZ    Ali    Khan   {Plaintiff)   V.     Mahbshcr 

Oct.  4.       Fabshad  and  others  {Defendants), 

:o: 

Plaint^  returning  of ^  for  presentation  to  proper  Court — Tenant 
holding  land  under  decree  of  Courts  suit  for  possession  againsf^  a§ 
trespasser — Declaratory  decree  against  tenant  denying  tenancy  or 
efitting  up  proprietary  tide — Specific  Belief  Act ^  s,  42 — Jurisdic^ 
tion  of  Civil  Court  to  determine  under^proprietary  right'-^ 
Bent  Act  (Oudh),ss.  52  and  lOS,  cl  [4:]— Declaration,  suit  for^ 
ag^nst  tenant  holding  land  unde^*  decree  of  Court, 

The  plaiotiiE  saed  the  defendants  on  the  following  allegations  :  — 
The  defendants  were  tenants  entitled  to  hold  for  30  years  under  the 
Settlement  Oourt  decree,  dated  the  6th  January  1869.  He  sought  to.  eject 
t^em  by  notice  in  1894  and  again  in  1897,  but  the  Beyenuo  Court  set  aside 
the  notice  on  each  occasion,  because  the  period  mentioned  in  the  decree 
had  not  expired.  After  the  expiration  of  that  period  the  plaintiJBE  again 
songht  to  eject  the  defendants  by  notice,  but  it  was  finally  deeided  by  the 
Board  of  Bevenne  that  the  defendants  could  not  be  ejected  by  notioe. 
In  the  last  mentioned  proceedings  the  defendants  denied  that  they  held» 
the  Tillfl^  in  soit  as  tenants.  After  the  expiration  of  the  period  of  30 
years  mentioned  in  the  decree  dated  the  6th  January  1869,  under  which 
the  defendants  held  the  Tillage  as  tenants,  they  ceased  to  be  tenants  under 
that  decree  and  became  trespassers.  The  plaintiff  was  entitled  to  a  decree 
for  possession  of  the  village,  the  defendants  being  trespassers  and  not 
tenants-  If  the  Court  held  that,  although  the  ^defendants  became  tenants 
entitled  to  hold  for  30  years  under  the  decree,  but  that  they  did  not  cease 
to  be  tenants  and  become  trespassers  on  the  expiration  of  the  thirty  years, 
and  that  the  defendants  could  not  be  ejected  by  the  Civil  Court,  then  the 
plaintiff  asked  for  a  declaration  that  the  defendants  had  no  right  to  bold 

*  Against  the  order  of  21 .  Ahmad  Huiaio^  Subordinate  Judge,  Sultanpor, 
dated  20tb  August  1900 
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the  village  as  under-proprietoro  or  any  oilier  right  in  the  village  saperior 
to  tliat  of  ED  ordinary  tenaot  The  case  of  the  defendants  was  thit  they 
did  not  hold  the  village  as  tenants,  but  as  under-proprietors,  and  that  even 
if  they  held  the  village  as  tenants  they  were  entitled  to  oontinne  in  occu- 
pation of  the  village. 

The  Subordinate  Judge  held  that,  as  the  plain  tiff  >diDi  tied  in  bis  plain 
that  the  defendants  were  holding  as  tenants  under  the  deoree  dated 
the  6th  January  1869,  the  cognizance  of  the  suit  by  the  Civil  Courts  was 
barred  by  section  52  and  section  108,  clause  (4),  Ondh  Rent  Act.  With 
reference  to  the  plaintiff's  contention  that  the  defendants  alleged  that  they 
were  under-proprietors  of  the  village  and  that  the  Civil  Courts  could  take 
cognizance  of  the  plaintiffs  claim  for  declaratory  relief,  he  held  that  as 
the  decision  of  that  point  would  involve  the  interpretation  of  the  decree  of 
the  6th  January  1869,  a  matter  which  the  Revenue  Courts  alone  could 
decide  under  section  52,  clause  (2),  Gudh  Rent  Act,  the  declaratory  relief 
prayed  for  by  the  plaintiff  could  not  be  granted  to  him  ooder  the  provisions 
of  section  42,  Specific  Relief  Act.  He  therefore  returned  the  plaint  to  be 
presented  to  the  proper  Court. 

Beldf  that  the  defendants  having,  according  to  the  case  made  out  in 
the  plaint,  become  tenants  for  a  period  of  thirty  years  only  under  the 
decree  of  the  6th  January  1869,  a  suit  to  eject  them  on  the  expiration  of 
such  period  under  the  terms  of  the  decree  should  have  been  brought  in  a 
Revenue  Court  and  a  Civil  Court  could  not  entertain  a  such  suit. 

When  there  is  no  dispute  as  to  whether  a  person  is  a  tenant  holding 
under  a  decree  of  Court  and  the  land-lord  wishes  to  have  him  ejected  on  a 
ground  alleged  to  justify  his  ej  ectment  under  the  decree,  perhaps  the  only 
Court  competent  to  interpret  the  decree  would  be  the  Revenue  Court,  and 
the  Civil  Courts  might  properly  refuse  to  interpret  it,  if  the  land-lord  asked 
them  to  do  so  with  the  object  of  seeking  to  have  the  tenant  ejected  by  the 
Revenue  Court.  But  when  the  alleged  tenant  does  not  admit  the  tenancy 
tnd  alleges  that  he  holds  as  nnder-proprietor,  the  dispute  raises  a  question 
St  to  proprietary  right  and  title  which  the  Revenue  Courts  are  not  compe- 
tent to  decide,  except  incidentally,  and  the  Civil  Courts  are  alone  competent 
to  decide  finally.  It  follows  as  a  necessary  consequence  that,  if  the  ques- 
tion as  to  proprietary  title  involves  the  interpretation  of  the  decree,  the 
Hiterprctation  of  thq  decree  is  not  one  exclusively  for  the  Revenue  Courts. 
The  proTiflo  to  section  42,  Specific  Relief  Act,  is  not  applicable. 

Htldf  therefore,  that  the  Subordinate  Judge  instead  of  returning  the 
plaint  should  have  decided  whether  the  relation  of  land-lord  and  tenant 
•listed  between  the  parties  or  whether  the  defendant!  were  onder-pro- 
prittorB. 


Mofaamtnad 
Kwas  AU 

V. 

Mabeshor 

Parshad  and 

others. 
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Jfobntmuid 


ADd^tknt. 


For  Afpbllant. — M»  Mohammad  Nasim. 
■  For  Rbspondrkts. — Mr.  Lincoln  and  R  Basudev  Lai. 

MoLban,  J.  C,  AND  Spankib,  a,  J.C— This  is  an  appeal 
against  and  order  made  by  the  Subordinate  Judge  of  Snltanpur 
returning  a  plaint  to  be  presented  to  the  proper  Court.  The 
Subordinate  Judge  made  this  order  on  the  ground  that  the 
GiTil  Courts  were  debarred  by  the  Oudh  Bent  Act  from  taking 
oogmzaoce  o£  the  suit,  and  that  it  was  cognisable  exclusively 
by  the  UoTenue  Courts. 

The  following  faets  ar^  stated  in  the  plaint.  The  plaintiff 
is  the^ owner  of  niaxifla  Gadaria  Dih.  In  Febfoaffy  1864  dnriag 
the  first  regnlar  settlement,  the  predecessor  in  interest  of  the 
defendants  sued  the  predecessor  in  interest  of  the  plaintiff  for 
nnder-pr6prietary  right  in  the  whole  of  the  said  village.  The 
said  snit  was  finally  decided  on  the  6th  January  1869  by  the 
Financial  Commissijoner,  who  decided  that  the  said  predecessor 
in  interest  of  the  defendants  was  not  entitled  to  the  said  nnder- 
proprietary  right,  and  made  a  decreo  by  which  the  said  prede- 
cessor in  interest  of  the  defendants  obtained  a  lease  of  the  said 
village  for  a  period  of  30  years  at  a^  annual  rent,  calculated  at 
the  amount  of  the  Government  revenue  assessed  thereon  pim 
tS  per  cent,  on  the  said  amount.  The  plaintiff  in  1894,  and 
again  in  1897,  issued  notices  of  ejectment  to  the  defendants,  but 
,oa  both  occasions  the  said  notices  wei'e  set  aside  on  the  ground 
tlMfc  ib»  peri^  mentioned  in  the  said  decree  had  not  expired. 
This  said  term  expii^d  in  1306  Fasli,  and  the  plaintiff  leaned  • 
notice  of  ejectmeiit  to  the  defendants  in  respeot  ol  1807  FasH. 
The  defendants  contested  the  said  notice,  denying  that  they  were 
tenants.  The  Deputy  Commissioner  upheld  the  said  notice, 
bnt  the  Commissioner,  on  the  6th  May  1899,  set  it  aaide  on  the 
gronnd  that  the  iefwdants  wetr#  not  liable  to  ejeoto^ent  hy^  neties 
and  referred  the  plaintiff  to  the  Civil  Courts.  The  Board  of 
Beveni^e,  on  tbe  22nd  July  1899,  upheld  the  Commissioner'^ 
de<mim.  The  period  mentioned  in  the  said  d^r^  expired  on 
the  6th  January  1899,  and  after  the  expiration  of  the  sai»e  the 
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defendants  ceased  to  be  tenants  of  the  said  village  and  their 
possession  became  "usurpation.''  The  cause  of  action  arose  on 
the  6th  January  1899,  the  date  on  which  the  said  period  of 
30  years  expired,  and  also  on  the  22nd  July  1899,  the  date  of 
the  final  decision  of  the  Board  of  Revenue. 

The  plaintiff  claimed  the  following  reliefs,  (1)  possession  of 
the  said  village;  (2)Hhat  if  in  spite  of  the  expiration  of  the  period 
of  30  years  it  be  held  that  the  defendants  are  in  possession  as 
tenants  and  if  there  be  anything  against  the  granting  of  a 
decree  for  possession,  a  decree  for  a  declaration  be  granted  to 
the  effect  that  the  defendants  are  not  entitled  either  as  nnder- 
proprietors,  or  as  intermediate  liolders,  or  to  any  right  superior 
to  those  of  a  tenant  in  the  said  village.' 

The  written  statements  of  the  defendants  contained  the 
following  allegations.  ^*  On  his  own  allegations  the  plaintiff's 
claim  for  possession  is  not  legal.  The  ancestor  of  the  defen- 
dants was  in  possession  and  enjoyment  of  the  entire  village  by 
^Tirtue  of  zamindari  right  since  Native  rule,  and  the  defendants 
.have  succeeded  to  such  possession.  The  former  Settlement 
Courts  decided  that  the  ancestor  of  the  defendants  had  zamindari 
rights.  The  decree  dated  the  6th  January  1869  was  passed 
illegally  and  without  jurisdiction,  and  the  zamindari  rights, 
which  the  defendants  were  previously  held  to  have,  could  not 
be  limited  by  the  said  decree.  If  the  said  decree  was  lawfully 
passed,  when  it  was  founded  on  the  zamindari  rights  of  the 
defendants  and  it  did  not  fix  any  period  for  the  lease  but  merely 
fixed  the  rent  for  30  years.  If  the  said  decree  granted  a  lease 
for  30  years,  yet  the  expiration  of  the  said  lease  does  not  affect 
the  zamindari  rights  of  the  defendant."  The  plaintiff  has 
admitted  the  defendants  to  be  under-proprietors.  The  defendants 
have  every  where  stated  that  they  were  in  possession  as  under- 
proprietors. 

The  first  and  second  issues  framed  by  the  Subordinate  Judge 
were  as  follows: — (1)  Is  the  suit  cognizable  by  the  Civil  Courts  ? 
(2)  Is  present  claim  for  possession  and  declaration  not  main- 
tainable* 
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The  Sabordini^te  Judge  decided  thai,  as  the  plaintiff  admiiied 
in  bis  plaint  that  the  defendants  were  holding  as  tenants  nnder 
the  decree  dated  the  6th  January  1869,  the  cognizance  of  the 
suit  by  the  Civil  Courts  was  barred  by  section  52,  and  section 
108  clause  (4),  Oudh  Rent  Act.  With  reference  to  the  plaintilTs 
contention  that  the  defendants  alleged  that  they  are  the  under- 
proprietors  of  the  village,  and  that  the  Civil  Courts  could  take 
cognizance  of  the  plaintiff's  claim  for  declaratory  relief,  the 
Subordinate  Judge  observed  in  effect  that  in  order  to  determine 
whether  the  plaintiff  is  entitled  to  such  relief  it  would  be  neces- 
sary to  interpret  the  meaning  of  the  decree  dated  the  6th 
January  1869,  and  that  the  true  interpretation  of  that  decree 
was  a  matter  which  the  Revenue  Courts  only  could  decide 
under  section  52  clause  (2),  Oudh  Rent  Act,  that  a  declaration 
by  the  Civil  Court  as  to  the  nature  of  the  right  ofthe  defen- 
dants would  be  futile,  as  the  Revenue  Courts  would  not  eject 
the  defendants  unless  such  ejectment  was  justified  udder  the 
decree,  that  the  plaintiff  could  seek  further  relief  by  a  suit  nnder 
section  52  and  section  108  clause  (4),  Oudh  Rent  Act,  and 
therefore  under  the  provisions  of  section  42,  Specific  Relief  Act, 
declaratory  relief  could  not  be  granted  to  them,  and  that  it  woiild 
not  be  reasonable  to  grant  such  relief  as  the  granting  thereof 
might  create  confusion,  if  there  Was  a  difference  of  opinion  bet- 
ween the  Civil  and  ihe  Revenue  Courts  as  to  the  true  ihterpre- 
Cation  of  the  decree. 

Shortly  stated  the  case  made  in  the  plaint  is  as  follows  : — 
The  defendants  are  tenants  entitled  to  hold  for  30  years  nnder 
the  decree,  dated  the  6th  January  1869.  The  plaintiff  sought 
to  eject  them  by  notice  in  1894,  and  again  in  1897,  but  the 
Revenue  Court  set  aside  the  notice  on  each  occasion  because 
the  period  mentioned  in  the  decree  had  not  expired.  After  the 
expiration  of  that  period  the  plaintiff  again  sought  to  eject  the 
defendants  by  notice,  but  tb^  Commissioner  and  the  Board 
of  Revenue  decided  that  the  defendants  could  not  be 
ejected  by  notice.  In  the  last  mentioned  proceedings  the 
defendants  denied  that  they  were  holding  the  village  fts 
tenants.    After  the  expiration  of  the   period  of  30  years  men- 
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iioned  in  tb«  decree  dated  the  6th  January  1869,  under  which 
the  defendants  held  the  village  as  tenants,  they  ceased  to  be 
tenants  under  that  decree,  and  became  trespassers.  The  plain- 
tiff is  entitled  to  a  decree  for  possession  of  llie  village,  the  (de- 
fendants being  trespassers  and  not  tenants*  Should  the  (^ourt 
hold  that,  although  the  defendants  became  tenants,  entitled  to 
hold  for  30  years  under  the  decree,  but  that  hey  did  not  cease 
to  be  tenants  and  become  trespassers  on  the  expiration  of  the 
30  years,  and  that  the  defendant  cannot  be  ejected  by  ibe  Orvil 
Courts,  then  the  plaintiff  asks  for  a  declaration  that  the  defen- 
dants have  no  right  to  hold  the  village  as  under-proprietor's  or 
any  other  right  in  the  village  superior  to  that  of  an  ordinary 
tenant.  Shortly  stated  the  case  of  the  defendants  is  that  they 
do  not  hold  the  village  us  tenants,  but  as  uuder-proprietors,  and 
that  even  if  they  hold  the  village  as  tenants  they  are  entitled 
to  continue  in  occupation  of  the  village. 

Assuming  iliat  the  defendants  became  tenants  of  the  village 
under  the  decree  dated  the  6th  January  1861^,  and  entitled 
tinder  that  decree  to  hold  the  village*  for  30  years  only,  and  6a 
the  expiration  of  [that  period  ceased  to  be  entitled  to  hoid  the 
village,  it  was  not  seriously  contended  before  us  that  the  Civil 
Courts  are  competent  to  eject  them.  Upon  the  case  made  in 
the  plaint,  t.  ^.,  that  the  defendants  are  tenants  under  the  decree 
dated  the  6th  January  1869,  the  defendants  are  not  liable  to  be 
treated  asjrespassers  and  be  ejected  as  such  by  the  Civil  Courts 
by  reason  of  the  expiratiou  of  the  period  fixed  by  the  decree. 
This  is  indicated  by  the  provisions  of  section  52,  Gudh  Rent 
Act,  according  to  which  a  tenant  holding  under  a  decree  of 
Court  cannot  be  ejected  otherwise  than  in  execution  of  a  decree 
for  ejectment,  that  is,  a  decree  for  ejectment;  made  by  a 
Revenue  Court,  and  such  a  decree  must  be  based  upon  snob 
grounds  as  would  justify  ejectment  under  the  decree  under 
which  the  tenants  holds.  These  provisions  indicate  that  the 
defendants  who  became  tenants  under  a  decree  of  Court,  and 
vrere  liable  to  ejectment]  under  that  decree  on  the  expiration 
ofi30  years  from  its  date,  according  to  the  case  for  the  plaintiff, 
must  be  ejected  by  the  Revenue  Court,  and  that  the  Civil  Courts 
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caunot  take  cogniz<ince  of  a  suit  to  eject  the  defeudnnis  on  the 
ground  that  they  became  trespassers  by  holding  over.  This 
view  is  not  in  conflict  with  the  observations  made  as  to  a 
grantee  for  a  term  of  years  holding  over  in  the  judgment  in 
ShahFazl  Butainy.Shah  AshrafHutam[^].  The  Subordinate 
Judge  was  therefore  right  in  holding  that,  if  the  defendants  be- 
came tenants  for  a  period  of  SO  years  only  under  the  decree  of  the 
6th  January  1869,  a  suit  to  eject  them  on  the  expiration  of  such 
period  under  the  terms  of  the  decree  must  be  brought  in  a 
Revenue  Court,  and  a  Civil  Court  cannot  entertain  such  a  suit 

But  the  Subordinate  Judge  has  wrongly  decided  that  the 
jurisdiction  of  the  Civil  Courts  to  declare  that  the  defendants 
are  not  the  under-proprietors  of  the  villagers  taken  away  by 
section  52  of  the  Oudh  Rent  Act,  that  even  if  such  is  not  the 
case,  the  Civil  Courts  are  debarred  by  section  42,  Specific  Relief 
Act,  from  granting  such  relief,  and  that  even  if  such  is  not  the 
case,  it  would  be  an  improper  exercise  of  their  discretion  to 
grant  such  relief  in  this  suit. 

Where  there  is  no  dispute  as  to  whether  a  person  is  a  tenant 
holding  under  a  decree  of  Court  and  the  landlord  wishes  to  have 
him  ejected  on  a  ground  alleged  to  justify  his  ejectment  under 
the  decree,  perhaps   the  only   Court  competent  to  interpret  the 
decree  would  be  the  Revenue  C/Ourt,  and  the  Civil  Courts  might 
properly  refuse  to  interpret  it,  if  the   landlord  asked  them  to  do 
so  with  the  object  of  seeking  to  have  the   tenant  ejected  by  the 
Revenue  Court.    But  where  the  alleged  tenant  under  a  decree 
of  Court  does  not  admit  the   tenancy  and  alleges   that  he  holds 
as  an  uuder-proprietor,   the  dispute  raises  a   question  as  to  pro- 
prietary right  and  title  which  the  Revenue  Courts  are  not  com- 
petent to  decide,  except  incidentally,  and  the   Civil  Courts   are 
alone  competent  to  decide  finally.     It  follows  as  a  necessary 
consequence  that,  if  the  question  as  to  proprietary  title  involves 
the  interpretation  of  the   decree,     the    interpretation  of  the 
decree    is    not    one    exclusively    for     the     Revenue    Courts. 
The    proviso    to    section    42,  Specific     Relief  Act,     is    not 

[1]  3  Ou  dh  Cases.  48 
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applicable.  Supposing  that  the  plaintiff  goes  to  the  Revenue 
Court  and  sues  to  eject  the  defendants  on  the  ground  that 
they  became  itenants  under  the  dercee,  dated  the  6th  Jan- 
nary  1869  for  80  years  and  the  term  of  the  tenancy  fixed  by 
the  decree  has  expired,  he  cannot  ask  for  a  declaration  that 
the  defendants  are  not  under-proprietors  of  the  village,  and  even 
if  the  Revenue  Court  decided  that  the  defendants  are  tenants 
tinder  a  decree  of  Court,  and  are  not  under-proprietors,  it  conld 
not  declare  that  the  defendants  are  not  nnder-proprietors.  The 
defendants  could  sue  in  the  Civil  Court  for  a  declarationlthat 
tbey  are  the  under  proprietors  of  the  village.  Thus  there  is  no 
farther  relief  which  the  plaintiff  is  able  to  seek  in  the  Revenue 
Court  in  respect  of  the  dispute  as  to  the  proprietary  title  to  the 
land.  If  the  defendants  are  tenants  and  not  under-proprietors 
of  the  village,  it  would  be  a  wise  exercise  of  discretion  to  so 
declare.  The  declaration  will  save  litigation.  It  will  prevent 
the  defendants  from  raising  in  the  Revenue  Court  the  plea  that 
ihey  are  under-proprietors,  a  plea  which  if  successful  would 
involve  the  dismissal  ofa  suit  for  their  ejectment  in  the  Revenue 
Court,  and  force  the  plaintiff  again  into  the  Civil  Court  to  seek 
declaratory  relief  as  to  the  title.  There  will  be  no  confusion 
arising  out  of  different  interpretations  of  the  decree  of  the  6th 
January  1869  as  the  Subordinate  Judge  apprehends.  If  the 
Civil  Court  decides  that  the  decree  dated  the  6th  January,  1869 
conferred  on  the  defendants  a  tenancy  of  the  village  only,  and 
did  not  constitute  them  under-proprietors  of  it,  and  that  the 
defendants  are  not  the  under-proprietors  of  the  village,  the 
Revenue  Court  will  assuredly  accept  the  construction  put  on 
the  decree  and  the  determination  of  the  question  as  to  the  under- 
proprietary  rights  of  the  defendants. 

The  learned  counsel  who  appeared  for  the  respondents 
contended  that  the  plaintiff  claimed  a  declaration  that  the 
defendants  were  not  under-proprietors  under  the  decree  dated 
the  6th  January  1869,  and  not  a  declaration  that  they  were  not 
otherwise  under-proprietors,  and  that  the  plaint  disclosed  no 
cause  of  action  for  the  declaratory  relief.  The  plaint  cuinot 
properly  be  construed  as  limiting  the  declaration  sought  as  to 
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the  unJor-proprietary  title  of  tbe  defendauts  to  a  declaration 
that  ibey  have  no  such  title  under  the  decree*  The  plaintiff 
asks  for  general  and  not  particular  declaratory  relief  as  to  tba 
under-proprietary  rights  of  the  defendants.  In  the  5tl^  Para- 
graph of  the  plaint  it  is  alleged  that  in  the  last  litigation  in  the 
Revenue  Court  the  defendants  denied  that  they  were  tei^anU, 
The  declaratory  relief  sought  clearly  refers  to  this  allegation, 
and  the  allegation  is  clearly  intended  to  mean  that  the  defendants 
dqj^ed  that  theyiwere  tenants  and  alleged  that  they  were  under- 
prpprietorSy  which  alleviation  they  did  as  a  matter  of  fact  make 
in  that  liti^atiyii.  The  plaint  does  disclose  a  cause  of  action 
for  the  declaratory  relief  sought. 

The  Sflbprdin^li^  ^adge  i^ste^d  of  rotnrnwg  the  plainl 
llpi^uld  ))ayje  decided  f  he.ther  t)xe  relation  of  laiicjlord  and  tenant 
^^is^d  }^imm  %  P?fM«?  o'^  whetl^er  the  ^JiBfendaftts  were 
naderr^prpprieV^rs.  Tl^  appeal  i^  d^cri^^d  ^itb  costs,  and  the 
BjBboxdipai,p  J^dg^'S  ofi^^r  i^^t  as^de.  aj;i4  b^  is  ordered  to  receive 
tb6  plaint.  TJw  qpstp  ^qcprrcid  m  ^^  Cpurt  below  up  to  the 
return  of  tbe  f\m^  «M1  be  cosite  in  the  cause. 
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BENCH.  i 

SECOND  OIVrL  APPEAL.  No.  1^  OF1S96.* 

Before  Mr.  Chamier. 

^BArma  Bakhsh  (Plaintif)  v.  ScBAj  SmoH  aod  oihers        1898 
{Ve/endantt.)  Jdlt  7. 

'Redemption,  suit  for-Tender  of  amount  Hhe  on  mortgage, 
absence  of-Trans/er  of  Property  Act,  s.  60^'ifortgage. 

Where  there  is  a  real  dispute  M  to  the  .mount  dae  and  the  mortgairor 
tenders  what  toms  out  to  be  .n  Insufficient  amount  or  make,  note^erat 
dl,  his  suit  for  redemption  should  not  bedi^i«Hi|  on  the  ground  Ih.t 
10  tender  was  made. 

Fob  AppKLtANT— M.  Mohammad  iV^owmand  M.  Alt  Husain. 

For  RiispoiJDBNTs.-6.  Sdnidei,  Lai  ahd'M.  'ManoKdr  Ldl. 

Ohakibr,  A.  J.  C.-The  appelimts  in  tWsflase  trbo  mre 
thepIaintiffiimtheOoarlofarstmshmoewid  for  redemption 
of  a  mortgage  on  the  nllegation  that  Rs.  700  only  wefa 
due,  but  tbey  expressed  their  •willingness  to  pay  whatever 
ameant  tiie  Court  might  6x.  Tbey  farther  pmyed  that  the 
mount  to  bepaid  by  them  should  be  redneed  by  the  snm  of 
Bs.  400  for  reasons  which  it  is  mot  now  necessary  to  ^fote  in 
detail.  The  defendants  admitted  the  original  mortgage,  denied 
that  the  plaintiffs  were  entitled  io  the  snm  of  Eg.  400  claimed 
by  them  and  pleaded  that,  in  add! Hon  to  tbe^nm  of  Rs.  700 
they  were  entitled  to  be  paid  the  arrears  of  rent  due  by  the 
tenants,  also  Rs.  860  dn  account  of  a  portion  of  the  mortgaged 
property  never  having  come  Into  their  poiiession  and  Rs.l^sJi 
due  upon  a  itoiKdeed. 

'Against  the  decree  of  Col.  T.B.  Cowie,  District  Judge,  Pysabad,  dated 
Itt  January  1896,  rewrsing  the  decree  of  M.  Mohammad  Taj-nd-din,  UlBclatint 
Bubordinate  Judge,  Fy>!8bad,  dated  Slst  July  18M. 
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The  first  Court  passed  a  decree  for  redemption. 
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Oo  appeal  the  learned  District  Judge  dismissed  the  suit  on 
the  ground  that  there  was  no  proof  that  any  tender  of  the 
amount  due  had  been  made  by  the  plaintiffs  to  the  defendants. 

The  plaintiffs  appeal.  They  urge  that,  as  stated  by  Messrs. 
Shephard  and  Brown  in  their  notes  to  section  60  of  the  Trans- 
fer of  Property  Act,  although  in  strictness  a  mortgagor  should 
make  a  tender  before  filing  bis  suit  it  has  not  been  the  practice 
either  in  this  province  or  in  other  parts  of  India  to  dismiss 
suits  in  which  either  an  insufficient  tender  or  no  tender  at  all 
has  been  made. 

Babn  Basudev  Lai  on  behalf  of  th^  defendants-respondents 
relies  upon  the  decision  of  the  Privy  Council  in  Hamaehal 
Singh  v.  Jawahir  Singh  (1)  and  Haji  Abdul  Rahman  v.  Ilaji 
JSoor  Mohamad  (2). 

The  latter  case  is  not  in  point.  As  to  the  former  case  I  do 
not  understand  their  Lordships  of  the  Privy  Council  to  hafe 
laid  down  a  hard  and  fast  rule  that  a  mortgagor  cannot  main- 
tain a  suit  for  redemption  except  on  proof  that  he  has  tendered 
to  the  mortgagee  the  sum  due  to  him.  In  the  case  before  their 
Lordships  the  mortgagee,  a  few  days  before  the  mortgagors 
would  have  been  entitled  to  redeem,  gave  them  notice  that  he 
was  willing  to  accept  the  mortgage-money,  but  that  if  they  did 
not  redeem  they  could  not  do  so  till  the  end  of  the  fourth  year; 
nevertheless  the  mortgagors  took  no  action  and  made  no  tender 
although  the  mortgage  was  of  a  simple  character,  and  they  muit 
have  known  perfectly  well  how  much  they  ought  to  pay,  and  tbej 
knew  that  a  proper  tender  if  made  would  be  accepted. 

The  case  before  me  is  of  a  very  different  character.  Tbe 
pleadings  show  that  the  subject  of  redemption  bristled  with 
difficulties,  and  it  is  quite  obvious  that  no  tender  that  the  mort- 
gagors could  reasonably  be  expected  to  make  would  have  beeu 
accepted. 


(1)    IL.  R,  16„Calc.  307. 


(2)    I.  L.  B.,  16  Bom  ,  141. 
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In  Fisher  on  Mortgage  (Uh  edition  paragraph  1228)  it  ii        Bama 
slated,  ^*  the  conduct  of  the  creditor  may  however  amount  to  a       ^*™ 

diapenaation  with  a  tender.    If. he  so  conducts  himself    ^IJ^JJ^ 

as  to  show  that  the  tender  of  the  amount  properly  due  would 
not  be  accepted,  it  will  be  a  dispensation." 

As  at  present  advised  I  am  not  prepared  to  hold  that 
where  there  is  a  real  dispute  as  to  the  amount  1[  due  and  the 
mortgagor  tenders  what  turns  out  to  be  an  insufficient  sum,  a 
suit  by  him  for  redemption  should  be  dismissed.  If  the  tender 
of  an  insufficient  sum  is  not  alone  a  sufficient  ground  for  the 
dismissal  of  a  suit,  I  cannot  understand  on  whaf  ground  it  can 
be  held  that,  although  a  tender  would  be  futile,  the  absence 
of  the  tender  is  a  good  ground  for  the  dismissal  of  a  suit. 

In  this  case*a*tenderi  would  have  been  futile  and  under  the 
circumstances  I  hold  that  this  suit  shouldjnot  have  been  dis- 
missed on  the  ground  that  no  tender  was  made. 

I  accept  this  appeal,;set  aside  the  decree  of  the  lower  ap« 
pellate  Court  and  remand  the  case  under  section  562,  Civil 
Procedure  Code,  for  trial  on  the  merits.  The  costs  of  this 
appeal  will  be  costs  in  the  cause. 
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SECOND  OI VIL  APPEAL,  No.  368  OF  1800 .♦ 

Befwe  Mr.  Spankie. 
Mabch^  18      ^^^^^^  {Plaintiff)  v.  Mathuba  and  a&ctber  {D^f^idmiM) 

ProJitSf    iuit  for  $hare    of^Accountf     wit  for^Small  Cause  Cowt% 
jurisdiction    of^Act    IX    of  1837,  sch.    it,    article    Zl^Appeal-^Oknl 
Procedure  Codcj  «.  S86, 

dfeld,  thct  a  tuit  lor  a  thare  <^  the  prolU  of,  an  e^ttte  i^aiast  the  oo- 
Bkares  ii  ona  for  an  Aooouot  aad  is  ^ctptad  from  the  cogoifaoca  of  a 
Court  of  Small  Caosee  imdar  article  31,  schedule  ii.  Act  IX  of  1887,  in  which 
the  words  '*  for  an  aocouut**  include  a  suit  in  which  an  account  is  express- 
ly  asked  for  as  well  as  suits  in  which  there  most  be  an  account,  like  solta 
ia  which  a  share  of  profits  is  claimed. 

Fob  Afpill^KT  :— P«  Gokaran  Nath. 

Fob  Bbspondents  :— B.   Basudev  Lai. 

Spakkib,  a.  J.  0.— Tlie  appella&t  in  Una  caae,  ^ho  i 
the  plaintiff  in  the  suit,  is  the  assignee  of  the  profits  of  tke  i 
of  Ranjit  in  a  thok  in  a  oertain  villain  lor  tlM 
1304*,  1305  and  1306  Fasli.  He  sned  Ranjit  and  the  respond- 
ents, who  were  the  defendants  Nos.  1  and  3  in  the  anit,  suid 
Dwarka,  for  Banjit's  share  of  the  profita  for  those  years.  The 
defendants  Kos.  1  and  3.  in  their  written  statement,  alleged 
that  on  the  10th  April  1896  the  defendant  No.  3  waa  appoint- 
ed guardian  of  Ranjit,  Ranjit  being  a  minor  ;  and  that  firom 
that  date  to  the  20Ui  September  1899,  a  period  of  three  jemia 
5  months  and  10  days  the  defendant  No,  3,  in  his  capacity  aa 
guardian,  spent  Rs.  183-10-0,  in  maintaining  Ranjit,  and  in 
litigation  on  his  behalf.  The  Monsif  observed,  with  reference 
to  the  oral  evidence  prodnced  to  prove  what  had  been  expended 
on  Ranjit,  that  it  was  very  vague,  gave  no  data  to  go  upon, 
and  was  not  reliable.  He  passed  a  decree  against  the  defendants 

*  Against  the  decree  of  A  Sabonadieie,  Esq.,  District  Judge,  Hardoi,  dated 
26th  June  1900,  roTersing  the  decree  ol  M.  Mohammad  Alsal  All,  Munsif, 
Bilgram,  dated  6th  April  1900. 
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No8«  1  uid  8  for  Rs.  1(^1*^9.    Those  defendants  appealed  to  the       Gobindi 
Dislriol  Jodge  wbe  redued  the  amomni  to  Bs.  87-7-5.     He      Matbur* 
obseryed  in  his  judgment  that  it  was.  proved  that  the  defendant   ^^  another. 
No«  3  maintained  Banjit  "  for  all  these  tiiree  years, "  meanin^^, 
apparwUy,  the  years  1304, 1305  and  1306  Fa^i,  whiob,  spedc- 
iog  ronghly^  ooTor  the  same  period  as  April  139&  to  September 
1399.    He  oame  to  the  oonclnsion  that  Bs.  2-8-€^  was  spent 
eirery  month  on  maintaining  Baniit,  and  settii^  off  three  years*^ 
maintenanoe  at  Atat  raie  against  the  amount  which  he  fonnd 
due  in  respeet  of  the  shiu*e  o£  profits,  he  decided  that  nothing 
was  doe  to  the  plaintiff. 

An  objection  is  taken  on  behalf  of  the  respondents  that  tb]» 
appeal  is  barred  by  the  provisions  of  section  586,  Civil  Proce* 
dure  Code,  as  the  sntt  is  one  of  the  natnre  cognisable  by^  a 
Conrt  of  Small  Causes,  and  the  amount  in  dispute  in  the  suit 
was  less  than  Bs.  500.  I  disallow  this  objection.  Under 
article  31,  schedule  ii,  Act  XX  of  1887,  any  suit  for  an  account 
is  excepted  from  the  cognisance  of  a  Court  of  Small  Causes  f 
and  it  seems  to  me  that  this  suit  is  a  suit  for  an  account.  It  is  a 
suit  for  a  share  of  the  profits  of  the  thok  ;  and  every  suit  for  a 
ehare  of  the  profits  of  an  ei^tate  against  the  co^sbarers  is,  I  think 
due  ^'for  an  account ''  I  do  not  understtmd  that  expression  only 
to  include  a  suit  in  which  an  aceomit  is  expressly  asked'  for, 
but  to  include  also  smts  in  which  the^e  nMst  be  an  aecomit, 
like  suits  in  which  a  share  of  profits  is  elaitned.  The  appellant 
eon  tends  that  the  District  Judge  has  erroneously  reduced  (he 
amount  of  the  share  to  Bs.  87-7-5,  by  erroneously  redut  1  u'  the 
amount  of  the  profits  of  certain  sir-land,  in  the  possesidon  of 
the  respondents,  for  the  year  1304,  from  Bs.  146  to  Rs.  100. 
According  to  the  patwari  the  annual  profits  of  the  sir-land  are 
Bs.  146.  But  the-  District  Judge  was  of  opinion  that  m  tb» 
year  1304  Fasli,  which  was  the  famine  year,  it  might  be  pre- 
sumed that  the  profits  were  not  so  large,  and  accord iugly 
reduced  them  to  Bs.  100.  I  am  not  prepared  to  say  that  the 
presumption  ought  not  to  have  been  drawn,  and,  therefore,  can- 
Bot  interfere  with  the  District  Judge's  judgmeut  on  this  point. 
It  is  also  contended  by  the  appellant  that  there  could  be  no 
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set  off  in  this  case*  at  law  or.ia  equity,  that  is  to  say,  tinder  the 
Ciyil  Frocednre  Code  or  otherwise.  Bat  in  giving  credit  toHhe 
respondents  for  the  snm  expended  by  them  on  maintaining 
Banjit,  I  do  not  think  that  the  District  Judge  is  allowing  a  set- 
off. They  had  to  account  for  the  money  which  they  had  oollect- 
ed  in  respect  of  Banjit's  share,  and  were  entitled  to  credit  for 
any  money  which  they  had  spent*on  his  account.  It  seems  to 
me  however,  that  there  is  no  evidence'^that  the  defendant  No.  3 
maintained  Ranjit  for  the  years  1304,  1305  and  1806  Fasli. 
There  are  only  two  witnesses  who  give  evidence  on  the  point. 
One  of  them  says  that  Banjit  used  always  to  live  with  Marli, 
that  is,  defendant  [No.  3,  and  his  brothers  and  they  used  to 
maintain  him.  The  other  says  that  Ranjit  usedjto  live  with 
Murli  and  take  his  food  there,  and  that  Murli  used  to  assist  him. 
In  my  opinion  these  statements  are  no  evidence  that  the  defend- 
ant No.  3  maintained  Banjit  during  the  years  1304,  1305  and 
1806  Fasli,  or  for  any  part  of  those  years.  The  decision  of  the 
District  Judge,  therefore,  as  regards  this  part  of  the  case  can  - 
not  be  maintained. 

I  allow  the  appeal,  reverse  the  decree  of  the  District  Judge, 
and  pass  a  decree  in  favour  of  the  appellant  against  the  respond- 
ents, that  is  to  say,  the  defendants^^Nos.  1  and  3,  for  Bs.  87-7-5, 
vfitb  proportionate  costs  in  all  three  Courts* 
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BENCH. 

EXECUTION  OF  DECREE  APPEAL,  No.  83  OF  190L* 

Before  Mr,  Spankie  and  Mr.   Chamier. 

MuKiMUNNiSA  and  others  y.    Azizunnisa  and  others,  jqqj 

20: April  29. 

Decree^  ex^eutian  qf-^Legal  repreteniaUve  of  deceased  deeree-holder^  suit 
to  determine  question  as  to  who  iS'^Stay  of  exeetUion — Decree  declaring 
who  is  legal  representative  of  decree-holder,  appeal  from—Civil  Procedure 
Code,  s.  244. 

On  the  death  of  the  decree-holder]  while  his  application  for  execution 
of  hie  decree  against  the  appellants'and  the  respondents  was  pending,  a 
dispate'arose  [between  the  respondent  A  and  the  other  parties  to  the  suit 
in  which  the  decree  was  passed  as  to  whether  she  was  the  legal  reprosenta- 
tiTe  of  the  deceased.  The  Conrt  executing  the  decree  stayed  execution  there- 
of while  that  question  was  determined  by  a  regular  suit.  A  then  institut- 
ed a  suit  against  the  other  parties  to  the  suit  in  which  the  decree  was 
passed  and  obtained  a  decree  against  them  declaring  that  she  was  the  legal 
representative  of  the  deceased  decree-holder.  Subsequently  she  applied 
for  the  execution  of  the  decree.  The  appellants  thereupon  applied  to  the 
Court  executing  the  decree  to  stay  the  execution  of  the  decree  on  the 
ground  that  an  appeal  had  been  preferred  against  the  decree  obtained  by 
A  J  and  that  the  question  as  to  whether  she  was  the  legal  representative  of 
the  decree-holder  had  not  yet  been  determined  by  a  separate  suit  within  the 
meaning  of  the  last  paragraph  of  section  244,  Civil  Procedure  Code.  The 
Ck>aTt  rejected  the  application, 

Eeld,  that  the  language  of  the  last  paragraph  of  section  244,  Civil 
Procedure  Code,  does  not  indicate  that  the  determination  of  the  question 
contemplated  is  a  determination  not  merely  by  the  Conrt  of  first  instance, 
but  also,  where  appeals  are  preferred,  a  determination  by  the  appellate 
Courts.  Held,  therefore,^; that  the  question  whether  A  was  the  legal 
representative  of  the  decree-holder  bad  been  determined  by  a  separate 
soit. 

*  Against  the  decree  of  B.  Kali  Prasanno  Sinha,  Subordinate  Judge, 
Baraban^f,  dated  2Sth  September  1901. 
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Mukimunnisa         Beld,  farther,  that  the  Coort  having  referred  the  parties  to  a  regular 

and  others  salt  ]^^^  power  to  proceed  with  the  execation,  as  soon  as  the  qaesUon  as 

Azizunnisa  to  who  was  the  legal  represe&tatiTe  of  the  deceased  decree-holder  had 

and  others.  ^^^  determined  in  that  suit. 

Fob  Appellants  : — M.  Mohammad  Nanm. 

Fob  Rbspondbnts  : — Mr.  Mehdi  Hasan. 

Spakkib,  A«  J.  C.  A2i0  CsAMiBR,  A.  J.  0«— Ooe  Wilajftt 
Hnsaiii  obtained  a  decree  againrt  the  appellants  and  ihe  res- 
pondents. He  applied  for  eiaoiiiion  of  tbe  deoree^  and  died 
wliile  the  application  was  pending.  Thereupon  a  dispute  arose 
between  the  respondent  Aziz-nnnisa  and  the  ottier  parties  to 
the  snit  in  which  the  decree  was  passed  as  to  whether  she  was 
the  legal  representative  of  the  deceased.  The  Court  executing 
the  decree  stayed  execution  thereof  until  the  question  as  to  who 
was  the  legal  representative  of  the  deceased  was  determined  by 
a  regular  snit.  It  did  so,  under  the  last  paragraph  of  aection 
S44,  Civil  Proeednrv  Code,  which  enacts  that '' if  a  question 
arises  as  to  who  is  the  legal  representative  of  a  party  for  ifas 
purposes  of  this  section,  the  Court  may  either  stay  e<ecniisn 
of  the  decree  until  the  question  has  been  determined  by  a 
separate  suit,  or  itself  determine  the  question  by  an  order  under 
this  section.''  A^iz^unnisa  then  instituted  a  suit  against  the 
other  parties  to  the 'suit  in  which  the  decree  was  passed  and 
obtained  a  decree  against  them  declaring  thai  she  was  ihe 
legal  representative  of  the  deceased  decree-holder.  Hftt4ng 
obtained  this  decree,  she  applied  for  execution  of  the  decreed. 
The  appellant  thereupon  applied  to  the  Court  executing  the 
decree  to  stay  execution  of  the  decree  on  the  ground  tbnt  an 
appeal  had  been  preferred  against  the  decree  obtained  by 
Aziz«unisan  and  that  the  question  as  to  whether  she  was  the 
legal  representative  of  the  decree-bolder  [bad  not  yet  been 
determined  by  a  separate  soit,  within  the  meaning  of  the  last 
paragraph  of  section  244,  Civil  Procedure  Code.  The  Court^ 
rejected  the  application.    Hence  this  appeal. 
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The  contention  for  the  ftppellants  is  that,  until  the  decree    MakimaDDisa 
obtained  by  Asiz-unnisa  has  become  final,  the  question  as  to     ^"^^  ^^1"^'* 
who  is  the  legal  representative  of  the  deceased  decree-holder   ^^'^^i^^t^er* 
has  not  been  determined  by  a  separate  suit,  within  the  meaning 
of  the  last  paragraph  of  section  S44,  and  that  until  that  eyent 
has  happened    the  execution  of  the  decree  must  be  stayed. 
This  contention  cannot  be  accepted.    Aziz-unnisa  having  insti- 
toted  a  reguUr  suit  to  have  the  question  determined,  and  having 
obtained  a  decree  in  that  suit  declaring  that  i^e  is  the  legal 
representative  of  the  deceased  .decree-holder,  ^'  the  question  has 
been  determined  by  a  separate  suit/' 

The  language  of  the  paragraph  does  not  indicate  that  the 
determination  of  the  question  contemphited  is  a  determination 
not  merely  by  the  Court  of  first  instance,  but  also,  where  appeals 
are  preferred,  a  determination  by  the  appellate  Courts  also. 
It  rather  indicates  the  contrary.  The  Court  executing  the  decree 
may  itself  determine  the  question  by  an  order  under  the  section. 
If  it  does  so,^.its  order  would  bo  appealable,  but  the  circumstanco 
that  it  would  be  so  would  not  make  it  incumbent  on  it  to  stay 
execution  of  the  decree,  until  the  appeal  was  decided.  There- 
fore, if  the  Court  decided  the  question  itself,  it  could  proceed 
to  execute  the  decree  as  soon  as  it  had  decided  it.  If  this  bo 
the  case,  it  is  reasonable  tiuit  it  should  have  power  to  proceed 
with  the  execution,  in  a  case  in  which  it  has  referred  the  parties 
to  a  regular  suit,  as  soon  af  the  question  has  been  determined 
in  that  suit.  It  is  reasonable  that  if  the  Court  executing  the 
decree  does  not  itself  determine  the  question,  but  refers  the 
parties  to  a  regular  suit,  it  should  be  incumbent  on  it  to  stay 
execution  of  the  decree  absolutely  until  a  decision  had  been 
arrived  at  in  that  suit,  but  it  would  be  unreasonable  if  it  were 
incumbent  on  it,  notwithstanding  a  decision  had  been  arrived 
at  in  that  suit,  to  stay  the  execution  of  the  decree  absolutely, 
because  an  appeal  had  been  preferred  against  the  decision. 
The  Court  below,  when  it  decided  to  refer  the  parties  to  a 
regular  suit,  did  all  that  it  was  bound  to  do  when  it  stayed 
execntion  of  the  decree  uatil  an  original  decree  determining  the 
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Makimnnnisa  qnesiioQ  was  passed.  It  was  not  bound  to  stay  ezecuiion  of 
and^otbers  ^^^  decree  because  that  original  decree  was  appealed  from,  and 
bad  therefore  not  become  finaU  It  may  be  that  the  Court  exe- 
cuting the  decree  has  a  discretionary  power  either  absolutely 
or  on  such  terms  as  it  thinks  fit  to  stay  execution  of  the  decree 
but,  if  so,  it  was  not  asked  to  exercise  it.  What  the  appellants 
insisted  on  was  that  the  Court  had  no  option,  but  must  stay  the 
execution.  In  this  the  appellants  were  wrong.  The  appeal  is 
dismissed  with  costs. 


:o:- 


Digitized  by 


Google 


AfbilIO. 


Vol.  v.]  •      THE  OUDH  CASES.  137 

SECTION  622  APPLICATION,  No.  177  OP  1901.  • 

Before  Mr.  Chamier. 

Matadin  and  others  {Applicants)    v.  Shboraj  Smafl  and     ^ll^}\ 
another  (Opposite  party )^ 

Sakf  appUeation][to  set  aside^Applioation  to  set  aside  sale  under 
s.SIOA,  after  application  under  s.  311,  C  F.  C,  abandoned-^Sale  of 
immoveable  property  in  execution  of  decree — Civil  Procedure  Code, 
ss,  SWA,  and  Sll — Jurisdiction  to  set  aside  sale. 

On  February  27tb  the  judgment-dobtora  appb'ed  to  tbe  Munsif  ander 
8.  311,  C.  P.  0.,  to  set  aside  a  sale  of  immoreable  property  on  certain 
grounds.  On  Marob  15tb  tbey  withdrew  tbe  application  and  it  was  accord- 
ingly dismissed.  On  tba  same  day  tbey  made  an  application  under  section 
SIO  A,  Civil  Procedure  Code,  and  deposited  tbe  sums  required  by  tbat 
section.    The  Munsif  set  aside  tbe  sale. 

^eZc^  tbat  tbe  Munsif  had  no  j  urisdiction  to  set  aside  tbe  tale.  The 
words  *^  if  a  person  applies  *'  in  the  proviso  to  section  310A  must  be  taken 
in  their  literal  and  primary  meaniog  and  that  the  judgment-debtor's  second 
application  was  barred  by  that  proviso. 

:o: 

For  Applicants  :— B.  liar  Dayah 

For  other  side  :— Mr.  A,  ManueU 

Chamibb,  a.  J.  C. — The  applicants  for  revision  are  pnr« 
chasers  at  a  sale  of  immoveable  property  held  in  execntion  of  a 
decree  passed  by  a  Munsif.  Respondents  1  and  2  are  the  jndg- 
meni-debtors.     Respondent  8  is  the  decree-holder. 

The  sale  was  held  on  February  Slst  190L  On  Febrnaryi 
27th  the  judgment-debtors  applied  to  the  Court  to  set  aside  the 
sale  on  the  ground  that  the  property  had  been  sold  for  a  yery 
inadequate  price. 

On  March  15th,  1901,  the  judgment-debtors  withdrew  tbe 
application  and  it  was  accordingly  dismissed. 


*  Against  tbe  decree  of  Pandit  Sitia  Prasad  Bajpei,    Mnnsif  (South), 
I^ocknoWi  dated  5th  Jane  1902. 
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On  the  same  day  they  made  an!  application  tinder  section 
3IOA9  Civil  Procedure  Code,  and  deposited  the  snms  required 
by  that  section. 

The  purchasers  thereupon  contended  that  the  application 
under  section  3I0A  was  barred  by  the  proviso  to  that  section 
namely  :  ^*  if  a  person  applies  under  the  next  following  section 
(s.  811)  to  set  aside  the  sale  of  his  immoveable  property  he  shall 
not  be  entitled  to  make  an  application  under  this  section.** 

The  Munsif  held  that  the  application  under  section  Sll 
having  been  abandoned  was  no  bar  to  the  maintenance  of  the 
application  under  seciioa  810A  and  he  set  aside  the  sale. 

The  purchasers  ia  their  application  to  this  Court  contend 
that  the  Munsif  in  so  doing  exceeded  his  jurisdiction. 

It  is  undeniable  that  the  judgment-debtors  did  apply  under 
section  811 ;  but  it  is  contended  on  their  behalf  that  **  applies"' 
means  **  applies  and  carries  on  the  application/'  and  reference 
Is  made  to  Rajendro  Nath  v.  Nil  Ratan  (1). 

In  that  case  a  judgment-debtor  first  applied  un  der  section 
310A  and  then  applied  under  section  311.  The  Munsif  then 
dismissed  the  application]  under  [section  310A  and  the  High 
Court  upheldjhis  decision.  I  entirely  agree.  The  conduct  of 
the  judgment-debtor  in  prosecuting  his  application  under  section 
810A  was  a  reiteration  of  his  Application  and  the  section  would 
have  been  reduced  to  an  absurdity  if  the  contrary  view  hadheen 
maintained.  The  judgment,  so  far  from  supporting  the 
judgment-debtor's  contention  here,  is  against  it ;  for  the  Court 
held  that  the  words  **  to  make  an  application  "  include  not  only 
the  presentaiion  but  the  carrying  on  and  prosecution  of  an 
application. 

There  are  several  cases  upon  the  words  ^'  no  application  shall 
be  made  "  in  section  624,  Civil  Procedure  Code,  in  which  it  was 
held  that  *  mac2^ '  did  not  mt9Xk  *  presented,'  but  rneant^  as  1 

(1>    I,  L.  B.,  28  Calc,  »6S. 
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understaad  the  judgment  "  the  pre$enUd  and  ^ontidend. ''  The 
Allahabad  High  Conrt  held  that  ^made '  meant  *^  heard  and  deter- 
mined.^*  A  similar  meaning  was  held  by  Mr.  Spankie  to  attach 
to  the  words!"  an  application  has  been  made  "  in  section  435, 
Code  of  Criminal  Procedure— 5^^  DeU  Din  y.  King-Emperor  (!)• 

These  decisions  npon  section  624  of  the  Code  of  Civil  Proce« 
dnre  and  section  435  of  the  Code  of  Criminal  Prooedare  illas- 
trate  the  rule  of  constrnction  that  the  literal  or  primary  mean- 
ing of  words  may  sometimes  be  departed  from  in  order  to  avoid 
an  anomaly  or  an  absurdity. 

In  the  present  case  I  see  no  reason  for  attaching  to  the 
words  "if  a  person  applies^'  any  but  their  literal  and  primary 
meaning.  Indeed  to  do  otherwise  will  only  create  difficulties. 
For  example,  an  application  under  section  311  may  be  dismissed 
in  default  or  otherwise  than  on  the  merits,  if  so,  would  an 
application  under  section  3 10 A  be  barred?  According  to  the 
argument  for  the  judgment-debtors  the  proviso  only  applies 
where  an  application  has  been  made  under  section  811  and 
decided  on  the  merits. 

But  I  can  see  no  justification  for  reading  the  proviso  in  this 
way.  The  seotioo,  which  was  introduced  into  the  Code  in  1894, 
confers  a  new  privilege  upon  judgment-debtors.  There  is  nothing 
unreasonable  or  absurd  in  enacting  that  a  judgment-debtor 
may  apply  either  under  section  310A  or  under  sectioQ  311,  but 
not  under  both  sectioBS.  The  rule  enacted  by  the  Legislature  is 
certain  in  its  operation  if  the  section  is  construed  literally* 
If  a  forced  meaning  is  put  upon  the  word*  it  is  impossible  to 
say  to  what  cases  the  section  does  or  does  not  apply« 

I  consider  that  the  Munsif  had  no  juristiction  to  set  aside  the 
sale  and  1  reverse  his  order  with  costs  against  tbe  judgment- 
debtors,  respondents  Nos.  1  and  2.^ 

•  4  0.  C,  119.      _^ 
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SECOND  CIVIL  APPEAL,  No.  448  OF  1899. • 

Before   Mr.  Spankie. 

T  ^^^Hq  Subba  Singh  [Plaintiff)  v.  Ham  Singh  {Defendant). 

PoBHBiion  of  land  as  compensation  for  Imnd  allotted  inpartitum^  suit  f  or  ^ 
Land-Revenue  Act  [Oudh)^  <.  219  c2.  (d) ^Jurisdiction  of  Civil  Courts  as  to 
distribution  in  partition  of  land — Contact  made  in  course  of  partiUon 
proceedings^Speeific  performance  of  contract^ Limitation  Act,  sch.  it,  art, 
213. 

In  the  partition  proceedings  between  the  appellant  and  the  respondent 
in  1886,  it  was  agreed  by  tbein  that  if  a  grove  of  one  co-sbarer  was 
jotted  to  another  co-sharer,  the  first  co-sharer  should  give  the  other  co- 
sharer  land  to  the  extent  of  the  land  of  the  grove.  A  certain  grove  of 
which  respondent  was  the  owner  was  allotted  to  the  appellants 
The  appellants  alleged  that  in  Jnly^lSS?  they  asked  the  respondent  to  give 
them  land,  in  lieu  of  the  grove,  by  way  of  compensation,  and  the  respon- 
dent refused  to  do  so.  The  appellanta  sued  for  land'of  the  same  value  as 
the  grove,  as  compensation.  ^  The  suit  was  instituted  in  the  MunsiFg 
Court  on  the  13th  January,  1899. 

Held,  that^the  parties  contemplated  that  the  agreement  should  be  given 
efEect  to  in  the  course  of  the  partition, proceedings,  and  not  by  a  subsequent 
suit ;  and  that  the  suit  was  barred  by  s.  219  clause  (d)  of  the  Ondh 
Land-Bevenue  Act.   1876. 

Held  further,  that  inasmuch  as  the  appellants  were  seeking  specific 
performance  of  the  contract,  their  suit,  which  was  instituted  after  more 
than  three  years  from  the  time  they  had  notice  that  the  respondent  refused 
performance,  was  barred  by  article  113,  Indian  Limitation  Act. 

Fob  Appellant  :— P.  Makhan  Lai. 

For  Ebspondbnt  :— B.  Kedar  Nalh. 

Spankib,  a.  J«  C. — The  parlies  to  this  appeal  were  co-sbarera 
in  a  certain  village.     In  1886   there  was  a  partition*   It  was 

*  Against  the  decree  of  M.  Mohammed  Taj-ud-din,  Subordinate  Judge* 
Hardoi,  dated  drd  July  1S99,  reversing  the  decree  of  P,  TirbhaTAn  Nath  SopoHt 
Monsif,  Sbahabad,  dated  9tb  September  1899. 
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agreed  by  the  parties  to  the  partition,  in  the  partition  proceedings,  Subba  Singa 
that  if  a  grove  of  one  co-sharer  was  allotted  to  another  co-  jj^^j  sin^h. 
•harer,  the  first  co-sharer  shonld  give  the  other  co-sharer 
land  to  the  extent  of  the  land  of  the  grove.  A  certain  grove  of 
ivhich  the  respondent  was  the  owner  was  allotted  to  the  appel- 
lants. The  appellants  allege  that,  in  Joly  1887,  they  asked  the 
respondent  to  give  them  land,  in  lien  of  the  grove,  by  way 
of  compensation,  and  the  respondent  refused  to  do  so.  The 
appellants  asked  for  a  decree  for  land  of  the  same  value  as  the 
grove  as  compensation.  They  also  asked  for  mesne  profits. 
The  suit  was  instituted  oa  the  ISth  Januaryil899.  The  Munsif 
passed  a  decree  in  favour  of  the  appellants  for  land  of  the  value 
of  the  grove,  by  way  of  compensation,  and  directed  that  the 
specifio  land  should  be  determined  in  execution  of  the  decree. 
*JBe  deoided^that  the  parties  to  the  agreement  did  not  intend 
that  effect  should  be  given  to  it  in  the  course  of  the  partition 
proceedings  by  the  officer  making  the  partition,  and  that  the 
cognizance  of  this  suit  by  the  Civil  Courts,  was  not  barred  by 
section  219,  clause  (d)^  of  the  Oudh  Land-Bevenue  Act,  1876. 
On  appeal  the  Subordinate  Judge  came  to  exactly  the  opposite 
conclusion;  and  dismissed  the  suit 

Having  regard  to  the  fact  that  the  agreement  was  entered 
into  in  the  course  of  the  partition  proceedings,  and  before  the 
officer  making  the  partition,  I  am  of  opinion  that  the  Subordi- 
nate Judge  is  right  in  holding  that  the  parties  contemplated 
that  the  agreement  should  be  given  effect  to  in  the  course  of 
the  partition  proceedings,  and  not  by  a  subsequent  suit,  after 
those  proceedings  ended.  I  also  think  that  the  Subordinate 
Judge  is  right  in  holding  that  the  suit  is  barred  by  section 
219,  clause  (d)^  of  the  Oudh  Land-Revenue  Act,  1876. 
That  law  enacts  that  no  Civil  Court  shall  exercise  jurisdiction 
oyer  the  matters  specified  in  clause  (d)  of  the  section, 
namely,  the  distribution  on  partition  of  the  land.  It  seems 
to  me  that,  if  a  Civil  Court  were  to  give  effect  to  the 
agreement  and  make  the  respondent  give  land  to  the  ap- 
pellants, by  way  of  compensation,  for  the  grove,  which  was 
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Subba  Singh  (illotted  to  them  on  partition,  the  Court  would  be  elereisiog 
Hari  Singh.  jtt"sdiction  over  the  distribution  on  partition  of  the  land.  There 
is  another  ground  too  on  whioh  this  suit  must  fail.  Qranting 
that  the  suit  is  one  for  the  possession  of  immoveable  property, 
yet  it  is^at  the  same  time  a  suit  for  specific  performance  of  % 
contract.  What  the  appellants  say  is  this: — It  was  agreed  that 
if  the  respondent's  grove  was  allotted  ito  them,  then  he  was  to 
give  them  other  land  of  the  same  value  as  the  grove^  by  way  of 
compensation.  In  claiming  as  they  do,  the  appellants  are  seeking 
specific  performance  of  the  contract.  If,  for  any  reason,  specific 
performance  of  the  contract  cannot  be  decreed  to  them,  then 
they  can,  of  course,  get  no  land.  Art.  113,  Indian  Limitation  ' 
Act,  applies  to  the  suit,  in  so  far  aa  it  is  one  for  apeeifie  perform- 
ance of  a  contract.  No  date  was  fixed  for  the  performanoe  of 
the  contract.  Idmitation,  therefore,  began  to  run  from  the' 
time  when  the  appelknts  had  notice  that  the  respondent  refusftd 
performance.  They  admit  that  he  did  so  in  July  1887.  The 
claim  for  specufio  performanoe  of  the  contract  is,  therefore, 
barred  by  the  law  of  limitation,  as>rticle  113  gives  a  period  of 
three  years  only,  and  that  period  has  long  expired.  As  tiiey 
are  not  entitled  to  specific  performance  of  the  contract,  it  must 
be  held  that  the  whole  suit  is  barred  by  limitation,  and  I  hold 
so,  following  the  case  of  MuhmdUn  Ahmad  Khan  y.  ifajlU 
Rai  (1).    The  appeal  fails  and  is  dismissed  with  oosts^ 

(1)    I.  L.  B.,  6  All.,  231. 
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EXECUTION  OF  DECREE  APPEAL,  No.  19  OFil901.  * 

Before  Mr,  Chamier, 

BAaHUNATH  (Decree-holder)^  v.  Fabkhond  Ah  and  otbers      ^  ^^^2. 
(Judffment'debtors). 

ExeeudM  of  decree,  application  for^Final  order  or   decree^^Limi- 
tatioi^^IdwUkl^tion  Act,  edL  O^  ark  179,  column  S,  cU  (2). 

On  March  80th,  1893,  the  appellant  obtained  a  decree  against  the 
jrespondonts.    On  appeal  by  the  respondents  that  decree  was  affirmed  by  a 
Sabordinate  Judge  onj  December  24tb  1894.  The  respondents  filed  a  second 
appeal  to  tiie  Judicial  Oommissioner's  Court  which  was  dismiaaed  for  waat 
ofproseontion   on  January  14th  1898.  On  10th  •  January  1901  the  appellant 
applied  for  eiecntion.    That  application  was  dismissed  and  on  February 
lith  1901  the  appellant  filed  another  application.    The  first  Con  rt  ordered 
that  execution    should  issue,  v  The    Bubordinate  Judge  dismissed    the 
application  as  barred  by  limitation.    The  ground  upon  which  it   was  so 
held  was  that  the  previooa  application  of  January  10th  1901  was  barred 
by  limitation  because  the  order  of  the  Judicial   Commissioner's  Court  of 
January  14th  1891  was  not  a  final  decree  or  order  within  the  meaning  of 
article  179  of  schedule  ii  of  the  limitation  Act,  and  therefore  the  Judg- 
ment of  the  Subordinate  Judge  of  the  24th  December  1894  was  the 
starting  point  of  limitation. 

Held,  that  clause  [2]  of  column  8  of  article  179  of  schedule  ii  of  the 
Umitation  Act  applied  to  the  case,  that  the  appellant  had  three  years  from 
the  date  of  the  Jodioial  Commissioner's  order  of  the  14th  January  1898 
within  which  to  apply  for  executioni  and  that  his  application  was  therefore 
within  Ume« 

:o; 

Fob  Bbspondsnts  :«-Mr.  Azizurrcthman  Khan. 

OflAMiBR,  A.  J«  0.-—Thi8  18  an  appeal  in  ezecntion  of  a 
deoree  which  the  appelant  on  March  80th  1893  obtained  againrt 
the  respondents.  On  appeal  by  the  respondents  that  decree  was 

■  ■  ■  '  I    I  ■ Ml    ,m >■ >■  p  I 

*  Against  the  decree  of  M.  Mohammad  Asghar,  Subordinate  Jndge^  Bae 
Bareli,  datpd  12th  August  1001,  reversing  the  decree  ot  M,  Bam  Prasad, 
Mun8!f,Bae  BareH,  dated  7th  May  1901. 
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affirmed  by  a  Subordinate  Jadge  on  December  24tfa  1894.  The 
respoudent  filed  a  second  appeal  to  this  Court  which  was  dis* 
missed  for  want  of  prosecution  on  January  14th  1898« 

On  January|10th.l90I  the  appellant  applied  for  execution. 
That  application  was  dismissed  and  on  February  14th  1901  the 
appellant  filed  another    application  which  is  the  subject  of  tbiB 

appeal. 

The  first  Court  ordered  that  execution  should  issue.  The 
Subordinate  Judge  dismissed  the  application  as  barred  by 
limitation. 

The  only  ground  upon  which  it  is  contended  that  the  pre« 
sent  application  is  barred  by  limitation  is  that  the  previous 
application  of  January  10th  1901  was  barred  by  limitation.  If 
that  contention  is  correct  the  present  application  is  {clearly 
barred,  for  it  was  filed  more  than  three  years  after  the  dismissal 
by  this  Court  of  the  apeal  in  the  suit. 

It  is  said  that  the  application  of  January  10th  1901  was 
barred  by  limitation  because  the  order  of  this  Court  of  January 
14th  1898  was  not  a  final  decree  or  order  within  the  meaning 
pf  article  179  of  schedule  ii  of  the  Limitation  Act,  and  therefore 
the  decree  of  the  Subordinate  Judge  on  December  24lh  1894 
is  the  starting  point  of  limitation. 

I  have  not  been  referred  to  nor  am  I  aware  of  any  decision 
of  this  Court  upon  the  point.  1  have  been  referred  to  several 
cases  in  which  the  meaning  of  the  word  final  in  other  Acts 
and  in  other  contexts  has  been  discussed.  1  do  not  propose 
to  discuss  these  cases  which  exhibit  considerable  conflict  of 
opinion.  It  appears  to  me  that  clause  (2)  of  column  8  of 
article  179  of  schedule  ii  of  the  Limitation  Act  applies  to  this 
case  and  that  the  meaning  of  it  is  clear. 

In  the  present  case  the  respondents  had  in  the  suit  a  right  of 
appeal  to  this  Court  which  they  exercised.  There  was  therefore 
an  appeal  both  in  fact  and  in  law.  l)ow  the  clause  in  question 
provides  that  when  there  has  been  an  appeal  the  period  of  three 
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yetrs  in  the  case  of  au  unregistered  decree  (as  here)  shall  couut       Caghunat^ 

from  the  date  of  the  final  decree  or  order  of  the  appellate  Court. 

There  may  not  have  been  in  the  present  case  a  decree,  but  there 

certainly  was  an  order  dismissing  the  appeal  to  this   Court  and 

diat  order  has  become  final.     1  hold  that  the  present  appellant, 

the  decree-holder,  had  three  years  from    the  date  of  that  order 

within  which  to  apply  for  execution.     He    applied  within  th^^t 

time.     His  application  was  dismissed  it  is  true  ;   but  it  has  not 

been  contended  that  there  was.anything.iu  that  dismissal  which 

bars   the  present  application.     The  present  application   was 

therefore   within  time  and  the  order  of  the  first  Court  allowing 

execution  to   issue  was  in  my  opinion  correct  and  should   not 

have  been  reversed  by  the  lower  appellate  Court. 

The  view  which  I  have  taken  is  supported  by  the  decision 
in  yVazir  Maliton  v.  Lulit  Singh  (1). 

1  accept  this  appeal,  set  aside  the  order  of  the  lower  ap- 
pellate Court  and  restore  the  order  of  the  fir:>t  Court.  The 
appellant  will  get  hid  coits  throughout. 

Kiuce  writing  tho  above  I  have  discovered  that  in  Mohammad 
Ilusain  v.  Mohammad  U5uf{2).  Mr.  Spaukie  held  that  the  words 
^'  final  decree  or  order"^  in  article  179  of  the  Limitation  Act  are 
Dot  limited  to  a  final  decree  or  order  which  is  ca  pable  of  exe- 
cution but  include  an  order  on  an  application  withdrawing  an 
appeal  and  dismissing  it.  This  decision  if  not  exactly  in  point 
iu  the  present  case  is  a  strong  authority  in  favour  of  the  view 
whicii  1  have  taken. 


(1)  I.  L.  K., 'JCalc,  100. 


{2j  3  0.  C.  CO. 


Digitized  by 


Google 


146  THE  OUDH   CASES.  [Vol.  V. 

RENT  APPEAL,  No,  30  OF  1900.* 
Befofi,  Mr,  GhamUr. 

1902.  Matiuba  SlNGQ  {Plaintif}  v.  Jaodat  Sing^   {DefendijLnt.) 

Mabch  17.  — -»:q: 

jippea^-^^parciU  appeals  agairut  tvoo  decreet  passed  in  the  ^me  suit^ 
Procedure  of  appeals  when  separate  decrees  passed  in  cross-appeals* 

la  •  saik  for  arreava  of  real,  the  plaiBtiff's  claim  was  decreed  in  part. 
9qUi  pac^ioe  appealed.  The  DiaUict  ^^udge  clisaiiased  the  appeal  of  the 
plaioUS  9  allowed  the  appeal  of  the  defeodanit,  and  dismissed  ((he  plaintifi[*6 
suit  Two  decrees  were  prepared  ia  the  Court  of  the  District  Judge.  The 
plaintiS  attached  copies  of  both  the  decrees  to  his  memorandum  of  appeal 
to  the  Court  of  the  Judicial  CommiHsiooer  and  the  grounds  of  appcaii? 
showed  that  he  intepded  to  appeal  against  both  of  them. 

Beldt  that  one  appeal  against  two  decrees  is  not  permissible  evoo 
though  those  decrees  are  passed  upon  cross-appeals  arising  out  of  the  same 
suit. 

For  Appellant  :— M.  Mohammad  Nasim. 

Foa  Rbspomdknt  :— >Mfk  Lineoln  and  B.  Basudev  Lai. 

,  Chauibb,  a.  J.  0.— ThiB  appeal  arises  out  of  a  suit  by  the 
appellant  for  arrears  of  rent  under  the  provisions  ojf  sections 
108  and  127  of  the  Rent  Act. 

The  fii:st  Court  decreed  the  okim  in  part. 

Both  parties  appealed.  The  District  Judge  dismissed  the 
appeal  of  the  plaintiff.  He  allowed  the  appeal  of  the  defendant 
and  dismissed  the  plaintiff's  suit. 

According  to  the  usual  practice  two  decrees  were  prepared 
in  the  Court  of  the  District  Judge, 

The  plaintiff  who  has  appealed  to  this  Court  states  in  his 
memorandum   of  appeal   that  he  is  appealing  against  a  decree 


♦  Against  the  decree  of  G.  P.  O.  Forbes,  Esq.,  District  Judge,  Fyzabad,  dated 
19th  December  1899,  reTcreing  the  decree  of  M,  Ahmad  Alt,  Deputy  Collector, 
Fyzabad.  dated  20th  October  IbOS. 
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of  the    District  Judge,  reversing  the  decree  of  the  first   Court,       Mathura 
This  suggests  that   he  wishes  to  appeal  only  against  the  decree         ^^^^ 
passed  on  the  defendant's  appeal  to  the  District  Court.    He  has    J^K^*  ^^ns*'- 
however  attached   to  his  memorandum  of  appeal  tofthis  C<^nrt 
copies  of  both  the  decrees  prepared  by  the  Judge.  The  gronnds 
of  appeal  also  show  that  the  phiintiff  intended  to  appeal  against 
both  decrees. 

In  my  opinion  obe  appeal  against  two  decrees  is  not  per- 
missible, even  though  tliose  decrees  are  parsed  npon  cross* 
appeals  arising  out  of  the  same  suit«  I  fin<l  however  on  refereilde 
to  the  Deputy  Registrar  that  on  more  than  one  occasion  one 
appeal  against  two  decrees  had  been  received, 

I  have  consulted  the  Judicial  Commissioner  and  First 
Additional  Judicial  Commissioner  as  to  what!  the  practice 
should  be.  We  are  all  agreed  that  in  fature  one  appeal  against 
two  or  more  decrees  must  not  b6  received. 

In  the  present  case  the  respondent's  pleader  did  not  object 
to  the  appeal  until  I  myself  called  attention  to  the  matter.  For 
this  reason^and  also  because  the  appellant  seems  to  be  support- 
ed by  the  practice  hitherto  prevailing  in  the'office^  I  shall  deal 
^ith  this  appeal  as  if  one  appeal  against  two  decrees  were  per- 
mitted by  law. 


►;o:- 
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iSECOND   CJVIL  APPEAL,  ^^o.  15   OF    1900.  * 

:o: 

Before  Mr.  Spankie, 

Ffby  20  Fakira  Khan  {Plaintiff)  v.  Bapullah  Khan  (Defendant), 

Mortgage — Mortgagee'^  right  to  possession — Mortgage-money ^ payment 
of,  before  expiry  of  term  of  mortgage—JUortgagor's  right  to  redeem^ 
Possession^  suit  for, 

A  mortgagee  brought  a  suit  against  the  mortgagor  for  possession  of  the 
mortgaged  property,  a  grove,  allegiDg  that  the  mortgagor  had  promiacJ 
to  deliver  poRsesAion  of  the  «ame  and  had  refused  to  do  so,  and  that  up 
to  ttie  time  of  the  institation  to  this  suit  Kb.  35-11-3  were  due  to  him.  The 
mortgagor  offered  t©  pay  tlie  mortgagee  this  amount  and  costs,  saying  tlurt 
tl^e  mortgagee  would,  if  posRession  were  given  to  him,  cut  down  the  trees 
Hud  he  paid  the  money  into  Court  The  mortgagee  refused  to  take 
tlie  money,  claiming  to  be  entitled  to  posseHsion  of  the  property.  The 
mortgage  was  for  a  term  of  tbree  years  and  when  the  suit  was  iustiluted 
llie  term  liad  not  expired. 

Held,  that  there  had  beeD  a  transfer  to  the  mortgagee  of  the  right  of 
posaeKfiioD  and  the  mortgagee  was  entitled  by  virtue  of  such  transfer  to 
possession.  The  mortgagor  had  not  a  riglit  to  elect  whether  possessiOD 
should  bo  delrvered  or  the  mortgage  should  be  redeemed . 

fJel^  further,  that  the  mortgagor  hud  not  the  right  to  redeem  withifi 
the  term  for  which  the  mortgage  was  made. 

No  pleader  for  any  of  the   parties  who  appeared  in  person. 

Spankik,  a,  J.  C. — The  snit  in  which  this  appeal  arises 
iprasone  by  a  inorigaji;ee  against  the  mortgagor  for  possession  of 
the  mortgaged  property,  a  grove,  the  mortgagor  having  pro- 
mised to  deliver  possession  of  the  same  and  having  refused  to 
do  so.  The  mortgagee  stated  in  his  plaint  that  np  to  the  time  of 
the  institution  of  the  suit  Bs.    d5*ll-S  were  dne  to   him.  '  The 

•   Against  the   deerec  of  P.    tiibhuvan  Kath  Popori,   Subordinate  Jodgev 
0»tap«f|  dated  24th  November  1899,  upholding  the  denree  of  B.     Kali  Charaix 
1t«se^  MuBsif^  fiitapur,  datc<l  20th  8eptemb«r  IS99, 
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mortgagor  oflFored  to  pay  the  mortgagee  thisanionnt  and  costs,    fiikira  Khan 
saying  tbnt   tiie  mortgagee  wouy,  if  possesdioti  Were!  giVdil  to       paduiiah 
him,  cut  down  the  trees,  and  he  paid  the  money  into  Codrt.         tihan. 
The  mortgagee  refused   to   take   the  money,  claiming  to  be 
entitled  to  poBsession   of  the   property.     The  Mansif  decided, 
that  the  mortgagee  was  not  entitled  to  possession*  the  amonnt. 
due  on  the  mortgage  and  the  costs  of  the  suit  having  been  paid 
by  the   mortgagor,  and   dismissed   the  suit.    The   mortgagee 
appealed.    The   Subordinate  Judge  treated  the  suit  as  one  for 
the  specific  performance   of  a  contract,  and  applying   the  pro- 
visions, apparently  of  clause   II,  section    22,   Indian  Specific 
Belief  Act,  decided  that  the  Munsif  had  properly  exercised   bis 
discretion  in  not  enforcing  specific    performance. 

It  is  doubtful,  I  think,  whether  the  suit  can  be  treated  as 
one  for  the  specific  performance  of  a  contract..  There  has  been 
a  transfer  to  the  mortgagee  of  the  right  of  possession,  and  the 
mortgagee  is  entitled  by  virtue  of  such  transfer  to  possession. 
The  mortgagor  has  not  a  right  to  elect  whether  possession 
should  be  delivered  or  the  mortgage  should  be  redeemed.  The 
mortgage  was  for  a  term  of  three  years,  and  when  the  snit  was 
instituted  the  term  had  not  expired.  The  nK>rtgagor  had  not 
the  right  to  redeem  within  the  term.  The  terms  of  the  mortgage 
are  not  hard  or  unreasonable,  still  less  are  they  nnconscionable. 
Supposing,  however,  that  the  suit  should  be  treated  as  one  for 
the  specific  performance  of  a  contract,  1  cannot  agree  with  the 
Subordinate  Judge  that  the  case  is  one  in  which  specific  per- 
formance of  the  contract  can  properly  be  refused.  The  Subor- 
dinate Judge  says  that  under  the  mortgage  the  mortgagee  is 
entitled  to  take  dry  wood,  that  the  mortgagee  may  cat  down  the 
trees,  and  then  say  that  they  were  dry,  and  that  in  such  a  case 
the  mortgagor  would  suflfer  loss  for  which  he  could  not  be 
Adequately  compensated,  as  he  has  not  the  right  to  plant  fresh 
trees.  There  is  not  a  particle  of  evidence  that  the  mortgagee 
is  likely  to  do  any  act  destructive  of  the  mortgagor's  interest 
in  the  land;  and  in  my  opinion  it   cannot  be  held  tliut  becauso 
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Fftkira  Kbaa   ^'^  ^^7  possibly  do  Bucb  an  act,  the  perforicance  of  the  contract 
BaduUah       ^''^  involve  a  hardship  on  tlie  mortxngor  making  it  reasonable 
Khan         to  refuse  to  give  the  mortgagee  posaeaeioQf 

I  allofW  t)M  appeal.  Bet  aside  the  deoreei  of  tlie  Cootts  bok>w, 
and  decree  to  ttie  pkuntiff^tppellaiit  posaesaiQil  of  tke  mortgaged 
property!  with  costs  in  all  three  GonrUi, 
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BENCH. 

SECTION  622  APPLICATION,   No  43  OF   liM)2.  * 

Before  Mr.  Spankie  and  Mr.  Chamier, 

:o": 1902 

SuKHDBiy  P/am(i/)  V.  Ram  Dbi  and  others  {JJefendaiUs.)      April  28. 

Revision^  ctppUcfttion  fbr^Of%Uf  tf  Om^t  (2ir<clis0  i0ue  ^  CmiMmtion 
tQ  examine  femaJfi  witn^s  cmd  re/usin^to  dtcid^  jpreUmitiar§  issues  qf  lata--^ 
Civil  Procedure  Code^  $.  &22 -^JurisdieHon^ 

Oo  an  application  under  section  622)  CIvIt  Pf(Aedwe  Code,  for  reviaioii 
of  aa  ordec  of  the  Subordinate  Judge  of  Unao  directing  the  issue  of  a 
commiflsioQ  for  the  examination  of  a  Hia^U  lady  one  of  the  defeodaots 
in  the  suit  and  refusing  the  prayer  of  the  plaintiff  that  four  preliminary 
iwnea  of  la^  should  be  forthwith  decided  upon  the  doonmentary  evidence 
npoa  the  record,  it  was  held  that  he  exercised  tiis  d^Kxetien  in  m  proeeedlni^ 
which  was  not  tainted  ^Uk  any  irtegulari^  nd  ktA  yuwikimk  todarid< 
the  question  before  him. 

For  Applicajit:— Mr.  5^   G.  B.  S.  Jaeksan  and  P.  Sho 
Narayan. 

Fob  oteub  8idb:  -^Messrs.  Habi-ullak  and  *?.  &   Mim^ 
Mr,   Mehdi  Hu$am^  BwJBaifiinLai 
and  P.   Bern  Madho. 
The  Hon'ble  B.  Sri  Ram  fC  B.  and 
B.   Ramapat   Bam. 

Spankir,;  A.  J.  C.  and  Chamibr,  A.  J.  C— This  is  an  appli- 
cation for  revision  of  an  order  of  .'{the  Subordinate  Jadge  of 
Unao  directing  the  issue  of  a  commission  for  the  examination 
of  Masammat  Bam  Dei  one  of  the  defendants  in  the  suit  and 
refusing  the  prayer  of  the  plaintiff  that  four  preliminary  issues 
of  law  should  be  fortliwith  decided  upon  the  documentary 
evidence  upon  the  record. 

*  Against  the  order  of  U  Mohammad  Asghar,  Snboidinate  Jndge,  Unao, 
dated  6th  March  1902. 
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Sukhdut 

t?. 

Eamdci  and 

othui'S. 


Witkoat  (lecidiug  that  iliis  Court  onuuot  iu  any  case  iiitar- 
fere  under  section  622  of  the  Code  of  Civil  Procedure  with  an 
order  of  this  kind  we  thiuk  that  no  sufficient  gronud  for  inte- 
fering  under  that  section  with  the  order  of  the  Subordinate 
Judge  in  this  case  has  been  made  out.  Uo  has  exercised  his 
discrettou  in  a  proceeding  whiofa  is  not  tainted  iwith  any 
irregularity  and  he  bad  jurisdiction  to  decide  the  question 
before  him. 

It  appears  from  the  order  of  the  Subordinate  Jud^e  and  it 
Was  admitted  before  us  that  the  Subordinate  Judge  when  he 
psissed  his  order  had  not  had  an  opportunity  of  seeing  the  order 
of  the  J[udicial  Comm>s;5ioner,  dated  March  5th  last. 

On  that  date  the  Judicial  Commissioner  in  disposing  of  an 
application  for  the  transfer  of  this  case  remarked  that  it  wns 
diffiuuU  to  conceive  any  reason  for  supposing  that  onil  evidence 
was  necessary  or  relevant  on  the  preliminary  issues  and  specially 
as  to  the  issue  regarding  the  question  whether  the  invalidity  of 
the  will  is  res  judicata. 

The  Subordinate  Judge  is  at  liberty  to  re-consider  his  order 
in  the  light  of  the  above  remarks  and  if  he  fi  nds  timthec;in  dis* 
pose  of  the  case  on  any  of  the  prelimiiuiry  issues  or  relieve  any 
of  the  defendants  from  further  attendance  wo  have  no  doubt 
that  he  will  do  so. 

We  make  no  order  as  to  the  costs  of  this  application. 
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m.  S  U%  i897AP^LtCATI<m.  No.  258  Of  I901.* 


-^— o^ 1902f. 

GoPAL  Das  dhJ   aaobher   {Plaintiffi)   v.   1t£t  SiCillHt  oi    AFaiL25. 

B.  N.-W.RAiLWAt  (l?^n(iant), 

■     ■■i>Oiiiiii^ 

Bat^waif  oM^nistrtiUon,  9uH  ogainfit  for  e^rmgnment  toM  h  hamii^ 
Bi9h  note  hf  consignor^^lway  Act  1890^  s,  72  {2}  {h)r^fiiaUUty  qf 
BcUlway  adminiBtrator  <u  regards  goods  losi  in  tranisl. 

0 
I  Twenty  bundles  of  loose  ootion  were  consigned  by  a  flna  «t  OMVlvpof 
to  the  plaintiffs  firm  at  Gonda.  A  risk  note,  in  a  form  approred  by  the 
QovempR-G^eneral  imOounoii  and#r  s.  1%  (,2)  (h}  ot  the  Indian  lUUways 
Aflt  189Q  WAS  s^ned  on  behalf  of  the  consignors  at  the  time  when  the 
goods  were  deUvered  to  the  Railway^  'Ibe  risk  note  provicled  that  whereas 
the  consignment  of  cotton  was  charged  at  a  special  reduced  rate  chargeable 
for  snob  oonsignmeot,  the  constgnors  in  consideraitlen  of  seioh  lowler  ^t^ir^ 
undertook  to  hold  the  Railway  administration  harmless  and  free  from  all 
responsibility  for  any  ioss,  dec^uctloii  or  detei^ioratiett  sd!,  er,  damage  b)  the 
oonsigiiment  ^m  any  oamte  whadevfer.  A  pai!t  of  4he  oenis^nme«t  wai 
lostia  kansiL  The  i^laiftJifEs  ftaed  ;tbe  Bail  way  administcatton  Sax  daii»aB;e«' 

Hdd^  that  part  of  llie  oOdksignment  Was  *!08f .  Within  Jke  BOfnil^^f 
the  risk  note,  though  the  canse  of  the  loss  was  not  proved;  and  that  the 
BaHway  wdmiofistri^oB  was  pireteoUd  %  the  visk  note. 

Fob  Appuoants  : — B.  Puttu  Lai. 
Fob  othbb  bidb  : — Mr.  C.  B.  D,  PaiuL 

Chahibb,  a.  J.  CL — The  facts  proved  in  the  Court  below 
are  ihat  tweuty  biUidles  of  loose  cotlon  were  consigaed  by  a 
firm  at  Cuwnpur  to  the  plaintifTs  firm  at  Qoaiifu 

A  risk  note  ia  a  rorm  approved  ty  tfee  tJovern6r-i[}eiierkl 
in  Council  binder  section  72  (2)  (5)  of  the  tndUn  Railways  Act 
1890  was  signed  on  behalf  of  the  consignors  at  ttie  ^i&e  wlien 
the  goods  were  delivered  to  the  Railway.  The  rbk  note  pro- 
vides that  whereas  the  consignment  of  cotton  was  charged  for 
at  a  flfieeial  jredaoed  rate  jsbargeable  for  suoli  oonaiKiweiit  the  ^ 
consignors  in  consideration  of  such  lower  charge  undertook  to 
•  Agsinsttihedeoiee^  Baba  Thakw  PauOi^fca,  linnsif,  Oenda,  dated  Isl 
July  ISOl. 
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Qopal  Das     bold  the  Railway  administration harmless^nd  .free 

an  another     ^^^^  ^jj  responsibility  for  any  loss  destruction  or  deterioration 

^^1^-w°*r'     ^^  ^^  damage  to  the  consignment  from  any  cause  whatever 

Of  the  twenty  bundles  nineteen  were  deliyered[in  good  condi* 
lion.  At  a  later  date  another  bundle  of  cotton  was  delivered  to 
the  plaintiffs.  The  |total  amount  of  cotton  delivered  to  the 
plaintiffs  was  less  than  the  amount!  handed  to  the  Railway  at 
Gawnpur  by  one  maud  twenty-nine  seers.  The  plaintiffs 
suggested^  but  did  not  attempt  to  prove,  that  the  i^otton  in  the 
twentieth  bundle  was  not  part  of  the  original  consignment  but 
of  inferior  quality. 

On  the  evidence  there  can  be  no  question  that!a  part  of  the 
consignment  was  lost  in  transit.  Nothing  is  easier  than  to 
abstract  portions  of  loose  bundles  of  cotton  and  hence  the 
necessity  for  a  risk  note  in  such  cases. 

The  plaintiff's  pleader  contends  that  the  Railway  adminis- 
tration must  prove  that  it  took  proper  care  of  the   consignment 
and  explain  why  when  and   where  part  of  the   consignment 
disappeared,  t.  «.,  prove  the  cause  of  the  loss. 

If  this  contention  were  correct  the  liability  of  a  Railway 
administration  for  consignments  covered*by  a  risk  note  would 
be  the  same  as  for  consignments  not  so  covered.  £  reject  the 
contention* 

There  can  be  no  question  as  to  the  validity  of  the  risk  note . 
— See  Tippanna  v.  The  Southern  Maratha  Railway  Company  (1) 
and  Eoit  Indian  Railway  Campany  y.  Bunyad  Alt  (2)  and  as  it 
is  proved  that  part  of  the  consignment  was  *  lost '  within  the 
meaning  of  the  risk  note  though  the  cause  of  the  loss  is  not 
proved,  I  hold  that  the  Railway  administration  is  protected  by 
the  risk  note  and  I  dismiss  this.application. 

«  No  costs  have  been  inonrred  by  the  Railway  administration* 

(1)    I.  L  B.  17  Bom.  417.  (2)  I.  L.  B.,  18  AU.  42. 
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BENCH. 

FIRST  CIVIL  APPEAL,  No.  168  OF  1900.» 
Before  Mr.  ISeottiand  Mr.Spankie. 

Champat  Sikgh  and  others  {Plaintiffs)  v.  Lakha  Sinoh  1902 

and  others  {J)4fendants).  ^^^  1^* 

— — 0— 

Redemption^  suit  for^E$toppel^Interest  on  utufruetuary*  morigagt 
— Uuconedonahle  bargain-^ConeirucHon  of  mortgage'deed^Ueufruciuary 
mortgage, 

0— — 

In  1838  one  A  mortgaged  hisiiestate  to  F,  In  1866  or  1867  the 
appellants  and  other  representatives  of  A  sued  B  the  representative  of 
F  for  redemption.  The  appellants  oompromised,  and  withdrew  from 
the  suit  80  far  as  it  conoemed  their  one-third  share  of  the  estate,  and,  in 
consideration  of  a  farther  advance  of  Rs.  500  and  Rs.  3,019-10-11  found 
to  be  their  share  of  the  former  mortgage-debt,  executed  a  [mortgage  in 
favour  of  B  on  the  14th  January  1867.  The  terms  of  the  mortgage  were 

(1)  that  the  mortgage  would  be  redeemable  after  80  years  in  the  month  of 
Jeth  on  payment  of  the]  principal  and  interest  at  the  rate  of  2  per  cent. ; 

(2)  that  the  mortgagee  would  receive  and  retain  the  profits  of  the  mort- 
gaged property  ;  (3)  that  the  mortgagors  at  the  time  of  redemption  would- 
pay  to  the  mortgagee  iakavi  advances  and  other^rrears  which  would  then 

be  doe. 

The  appellants  sued  the  respondents,  the  representative's  of  Bt  for 
redemption  of  the  mortgage  of  the  14th; January  1867.  In  their  plaint  the 
appellants  stated  that  under  the  mortgage  it  was  stipulated  wrongfully 
that  the  mortgagee  should  receive  2  per  centSper'.mensem  in  addition  to  the 
profite  of  the  property,  and  that  respondents  were  not  entitled  to  both.  Tha 
TO8pondent8>leaded  that  the  appellants  had  no  interest  in  the  property  in 
floitas  the  former;mortgage  had  become  Jirredeemable  when  the  mortgage- 
of  the  14th  January  1867  was  executed,  and  Rs.  75,000  were  due  on  the 
mortgage  on  account  of  principal, 'in terett,?arrear8  otltakavif  etc. 

Eeldj  that  J3,  having  admitted  that  the  mortgage  of  1838  was 
redeemable,  and  by  that  admission  having  induced  the  appellants  to  with- 

•  Against  the  decree  of  H.  J.  Baleman,  Esq.,  District  Judge,  Sftapiir, 
dated  30th  January  l90O,  confirming  the  decree  of  N,  Abdusalam  Khan,. 
Subordinate  Judg9>  Sitapur,  dated  Uth  September  1898. 
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and  others. 
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draw  their  mAt^  the  respondentv  9A  hiv  repreAentatives  were  estopped  from 
denying  that  that  mortgage  was  redeemable  in  1867. 

Held  f  arther,  that  under  the  terms  of  the  contract  made  on  the  14th 
January  1867  the  appellants  were  not  liable  to  pay  anything  more  than  2 
per  cent  on  the  principal  for  the  whole  term  of  the  mortgage.  Had  there 
been  an  agreement  to  pay  interest  at  the  rate  of  2  per  cent  per  mensem 
there  would  be  no  sufficient  reasons  for  finding  that  such  a  bargain  was 
pi^e<rt9^9^#bl9  ^d  Ihodld  0fl«  be  enf oroed, 


-:^'' 


fovL  AppbllAntb  : — B.  BasucUv  Lai. 

For  Bbspomdbnts  : — The  Hon'ble  Rae  Sri  Ram  Babadar 
and  Babu  Ramapat  Ram.  j 

SooTT^  i.  C. — Tlte  18  a  suit  for  possession  of  property^  re^ 
prbeentiag  oiie-ttiird  shire  of  the  Tefanr  estate,  by  rddemptioti 
at  i  niiortgk^e,  dirtet}  th^  i4tb  JtinMfjr  1867. 

The  fkets  noW  admitted  krh  thai  in  1838  one  Ahlad  Singh 
aioHgiiged  the  Terbar  ie^tate  to  Fateh  Singh.  Id  1866  or  1867 
dhiiiDpat  Singh  ^|)pMIant,  Abhal  Singh,)  8obb&  Singb  and 
bi&er  representtftiyes  of  Ab'Idd  Singh  ^ned  Bbagwadt  Singh,  the 
representative  of  Fateh  ^ingh,  for  redemption.  Champat  Singb, 
Achal  Singh  and  Sobha  Singh  compromised  and  withdrew  fronni 
the  siiit  so  fkr  as  it  o<5tioerned  their  one-third  share  of  the 
i^dtat^,  khd  ih  oousid^ratititl  of  a  further  adyance  df  Rs.  500 
arid  fts.  3,61^-10-11,  fbnhd  to  be  their  sb^ir^  bf  the  former 
mortgage-Jel)t,  executed  the  mortgage  ih  Shagwaut  Singh's 
fayour  which  tbe  appellants  in  this  suit  seel;  lb  redeeih. 

The  terms  olT  Ibis  mottgdj^e,  Do  for  as  tt  is  neoestory  to 
consider  them,  i^ere  :*- 

i.  Ttat  ihe  mbVtgaig6  ^p^ould  be  redeettid\)K  after  30  years 
m  Ihtb  ttorilh  W  Jelh  biijp^yhi6ht  of  the  ptiricipil  atid  **  intei^est 
at  the  rate  of  two  per  cent,^' 

2.  That  the  mortgagee  would  receive  and  retain  the  profits 
of  the  mortgaged  property. 
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8.    Thai  the  mottgttgors  at^the  time  of  ademption  wowW       <^?^V^\ 

Blagliaad 
pay  to  the  mortgagee  takavi  advances  and  other  arrears  which         others. 

would  then  be  due.  Lakhm'sinsh 

Andolben. 
The  other  plaintiffs  in  the   suit  against  Bhagwant'^Singh 

obtained  a  decree  for  redemption  in  respect  of  the  remaining 

two-third  share  of  the  estate,  but  their  suit  was  finally  dismissed 

on  the  finding  that  the  mortgage  had  become   irredeemable. 

In  their  plaint  the  appellenta  stated  that  under  the  mortgage 
it  was  stipulated  wrongfully  [najaet]  that  the  mortgagee  should 
reoeive  two  per  cent,  per  mensem  in  addition  to  the  profits  of 
the  property,  and  that  the  defendants  are  not  entitled  to  both« 

The  defendants  /pleaded  that  the  plaintiffs  had  no  interest 
in  the  property  in  suit  as  the  former  mortgage  had  beoome 
irredeemoble  when  the  mortgage  of  the  I4th  January  1867  was 
executed,  and  Bs«  75|000  were  doe  on  the  mortgage  on  account 
bt  principal,  interesti  arrears  of  takavi^  elc*  The  first  Court 
found  that  the  n^ortgagors  had  no  interest  in  the  property  when 
the  mortgage  was  executed,  the  former  mortgage  having  become 
irredeemable;  that  all  the  defendants  are  bound  by  the  mortgage; 
and  that  the  transaction  of  the  14th  January  1867  was  a  con- 
tract for  retransferring  the  property  en  the  payment  of  the 
sums  mentioned  in  the  document.  Xt  held  that  it  was  not 
necessary  to  consider  the  question  ot  profits  or  interest  and 
tliat  the  defendants  had  failed  to  pt'ove  that  Ss.  711,000  was  due 
to  them  or  that  anything  was  due  on  account  ot  takavi  advances 
or  other  arrears.  It  gave  a  decree  in  favour  of  the  plaintiffs 
for  poseessioii  of  the  property  on  payment  of  Be.  3»5i9-10-ll 
iogeUker  With  interest  at  the  rate  of  two 'per  cent;  per  noensem 
from  the  14th  January  1867  to  date  of  payment. 
From  that  decree  both  parties^appealed. 

It  was  contended  in  the  lower  appellate  Court  thai  as  tha 
decree  of  the  first  Court  is  dated  the  14th  September  1898  and 
the  appeal  ^as  pteSeniefd  on  the  dth  I>ecember  l$d9  it  was 
bdyohd  titie.  It  had  b6eti  presented  to  this  Court  on  the  23fd 
December  1898  and  was  returned  on  the  8th  December  VS9d 
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for  presentaiion  to  the  lower  appellate  Court  and  the  District 

SiDgh  imd      Judgo  held  that  appellants  had  shown   safBcieat  cadse  for  not 

others.         presenting   it  within  the  period  of  limitation,  as  the  first  Coart 

Lakha  Singh]    had  held  that  the  suit  was  one  for  the  specifio   performance  uf  a 
and  others.  < 

contract  of  sale  for  a  sum  of  about   Rs.   80,000,  and  that   they 

were  reasonably  led  to  suppose  that  the  appeal  lay  to  the  Court 

of  the  Judicial  Commissioner  and  not  to  the   District  Judge's 
N  Court. 

The  principal  ground  taken  by  the  plaintiffs  in  their  appeal 
to  the  lower  appellate  Court  appears  to  have  been'that  the  agree- 
ment to  pay  interest  at  the  rate  of  two  per  cent«  per  mensem,  the 
mortgagees  receiving  also  the  usufruct  during  the  term  of  the 
mortgage,  was  an  unfair  and  nnconscionable  bargain  which 
should  not  be  enforced.  The  District  Judge  held  that,  as  the 
former  mortgage  was  in  fact  irredeemable  and  the  mortgagors 
had  lost  all  title  to  the  property  in  1867,  the  transaction  was  a 
fair  and  reasonable  one  and  that  *'  the  plaintiiEs  are  not  entitled 
to  claim  aoy  reduction  on  the  full  terms  of  the  deed,  '* 

The  grounds  taken  in  the  present  appeal  by  the  plaintiffs 
are  : — 

1.  That  the  lower  Court  should  have  held  that  the  former 
mortgage  was  redeemable  : 

2.  That  the  stipulation  as  to  the  payment  of  interest  at  the 
rate  of  two  per  ceot.  should  have  been  held  to  have  been  un- 
consciooable : 

8.  That  the  lower  appellate  ^Conrt  should  have  directed 
redemption  on  payment  of  the  principal  sum  and  Rs.  70  odd 
annas  :  and 

4.  That  other  points  praised  in  the  appeal  -should  have  been 
decided. 

The  defendants  ]  filed  objections  on  a  two  rupee  stamp 
and  they  have  been  rejected^  They  contended  that  the  appeal 
was  wrongly  admitted  by  the  District  JuJge,  as  it] was  beyond 
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time  and  the  appellaais  had |tuot|  shown  suffioient  canse  for  ad-       champftt 
milting  it.  Singh 

and  othen. 

The  defendants  also  presented  an  appeal  to  this  Court  fjom  Lakha^'singh 
the  decree  of  the  first  Court  and  it  was  also  returned  for  pre-  ^^^  others. 
sentation  to  the  proper  Court,  and  I  think  that  the  District 
Judge  rightly  held  that  the  plaintiffs  had  shown  sufficient  cause 
for  not  presenting  their  appeal  within  the  period  of  limitation. 
As  to  the  first  of  the  grounds  taken  in  the  memorandum  of 
appeal,  I  think,  it  must  be  held  that  Bhagwant  Singh  admitted 
that  the  mortgage  was  redeemable,  and  by  that  admission  in- 
duced Champat  Singh,  Achal  Singh  and  Sobha  Singh  to  with- 
draw their  suit,  and  that  the  defendants  as  his  representstives 
are  estopped  from  denying  ithat] Jhe  former  mortgage  was  re- 
deemable in  1867. 

It  is  argued  for  the  respondents  [that  the^queation  of  the 
rate  of  interest  cannot  be  considered  in  second  appeal.  Ordi- 
narily the  rate  of  interest  to  be  paid  is  a  question  of  fact  on 
which  the  finding  of  the  lower  appellate  Court  must  be  accepted 
but  in  the  present  case  the  rate  of  interest  raises  the  question  of 
the  interpretation  of  a  document  and  is  not  purely  a  question 
of  fact 

I  think  therefore  that  we  should  consider  the  question  of 
the  rate  at  which  interest  is  provided  for  in  the  mortgage-deed. 
The  value  of  the  property  in  suit  is  stated  to  be  Rs.  50,000,  and 
the  defendants  have  received  the  profits  of  it  for  more  than  30 
years,  by  way  of  interest,  on  the  sum  of  Rs.  3,519-10-11.  The 
actual  terms  of  the  mortgage-deed  provide  only  for  the  pay- 
ment of  interest  at  two  per  cent,  when  the  principal  is  paid  off  at 
the  end  of  80  years,  and  there  is  nothing  unreasonable  or  unfair 
in  supposing  that  interest  at  two  per  cent,  was  not  intended  to 
be  paid  yearly  or.  monthly  or  for  any  other  period  than  the  whole 
t^rm  of  the  mortgage.  The  terms  of  the  deed  are  in  themselves 
nnainbiguous  and  plain  and  apply  accurately  to  the  facts,  and  it 
sliould  not  be  assumed  that  it  was  the  intention  of  the  parties 
that  interest  should  be  payable  at  the  rate  of  two  per  centpermen- 
gem  as  eontended  by  the  respondents.    If  the  intentionlwai  n»l 
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CfaAmpat       iiiat  iaterest  shonld  be  paid  al  ihe  rate  of  two  per  cent.    £or  the 
andl^ern,     whole  period,  the  provisioa   iu  the  deed   as   to  the  paTtnent  of 
i^kh»**Si    h    '"^®®*  **  ^^  ^^  uwcertaioty  and  cannot  be  enforced. 

Although  the  plaintiffs  did  not  deny  that  interest  at  the  rata 
olr  two  per  cent,  per  mensem  was  provided  for  in  the  deed 
they  alleged  that  they  were  not  liable  to  pay  any  interest,  and 
I  do  not  think  they  should,  by  reason  of  their  allegations  being 
not  strictly  in  accordance  with  their  present  contention,  bd  mado 
liable  to  the  payment  of  a  very  large  sum,  which  they  are  not 
liable  to  pay  under  the  terms  of  the  contract.  I  would  therefore 
hold  that  they  are  liable  io  pay  on  account  of  interest  the 
amount  which  tliey  are  ready  to  pay,  namely,  two  per  cent  oa 
the  principal  for  the  wliole  term  of  ttie  mortgage.  Had  thero 
been  an  agreement  to  pay  interest  at  the  rate  of  two  per  cent« 
per  menaem  there  are  ad  sufficient  reasons  for  finding  that  smch 
aliargaia  is  unconscionable  and  ahoald  not  be  enforced.  The 
appeUaata  have  rdied  on  the  case  4>f  S^h  Seetaram  v.  Arjoan 
&ngh  (1)  i«  which  their  Lordsiu^^s  of  the  Privy  Oouttidil  kML 
that  '^  wtthout  4ome  cpeeiAl  agreemottt  6t  aojue  epdoiai  onatota 
tba  tttot^agee  siiooM  not  retain  both  tiie  usafroot  imd  the  m*' 
terest,  but  that  the  usufruct  should  be  treated  as  in  satisfaottoa 
of  the  interest  on  the  mortgage.'*  In  the  present  case  a  sup- 
posed special  agreement  is  the  basis  of  the  defendant's  claim 
for  interest  in  addition  to  the  usufruct  of  the  mortgaged  pro- 
perty, and  if  such  an  agreement  were  proved  the  ruling  would 
not  help  tlie  plaintiffs  in  their  contention  that  the  defendants 
are  not  entitled  to  botli  the  usufruct   and  interest. 

W^e  have  liot  been  refeitea  to  ttnjr  poinfe  l^ibod  hi  Chd 
appeal  to  the  Court  t»^ow  tirhibb  that  Odiirt  fatled  U  bOttiia^« 
I  would  allow  ttie  appeal  atid  i^  tieu  of  tlie  dedree  of  the  lo#^r 
appellate  Couri  gntn^  tlie  t>tatiltiffb  a  d^ctee  fot  tbUempfiea 
of  the  property  directing  fcbat  6n  ttieir  paying  to  ibe  defendkitla 
or  into  Oourt,  within  three  mobths  Trom  thiB  dalte,  the  etna  of 
IU.  3,519-lt)-il  together  With  Rs.  70-7-0  on  Accotint  of  hitereil 
the  defendants  shiill  deliver  up,  to  the  pt^nliffs  or  tb  stich  t)efrs«hi 
(1)    Messrs.  Baflqut  and  Jaoksoa's   Privy  Council  Decisions  ;    p.    02. 
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as  they  may  appoint,  all  documents  ia  their  poasession  or  power 
relating  to  the  mortgaged  property  and  shall  retransfer  it  to  the 
plaintiffs  free  from  the  mortgage  and  from  all  incumbrances^  ^^c, 
and  put  the  plaintiffs  in  possession  of  it,  I  would  also  grant  the 
plaintiffs  a  decree  for  their  costs  in  this  appeal,  but  as  the  point 
on  which  they  have  now  succeeded  was  not  raised  in  the  lower 
Conrt?,  1  would  direct  that  each  party  shall  bear  its  own  costs 
in  both  the  lower  Courts. 


Oharapftt 

Singh  and 

others 

V, 

Lakha  Bingh 
and  othen. 


Spankib,  a.  J.   C. — I  agree. 


-tot- 


Digitized  by 


Google 


162  THE  OUDH  CASES.  [Vol.  V. 

RENT  APPEAL.  No.  10  OF  1895." 

0 

Before  Mr.  Spankie. 

J  ^^^\q  Bishbshur  Pabshad,  (Defendant)  v.  Raja  Shiopal  Singh, 

{Plaintiff). 

Rent^  suit  for — Rent  for  gr overland  let  ht/grove^holder  for  cuU 
tivation—Rent  Act  (Oudh)lii&,ss.lQi,clj[i)andm—Land' 

lord^s  eontentf  land  held  without. 

0 

The  tppelltnt,  who  was  the  mortgagee  io  possession  of  the  iaterest 
of  a  grove-holder,  let  some  of  the  land  for  purposes  of  caltivation.  The 
respondent  (zamindar)  sued  him  for  rent  under  ss.  127  and  108|  olause  (S), 
Oudb  Rent  Aot  of  1886. 

0 

Held  that,  where  a  grove-holder  who  has  no  right  to  cultivate  the 
land  cultivates  it  he  cannot  be  said  to  oooupy  the  land  without  his  land- 
lord's oonsenti  and  that  therefore  the  appellant  was  not  liable  to  pay  rent 
for  the  land  under  the  provisions  of  ss.  127  and  108,  clause  (2)  of  the 
Oudb  Bent  Act,  1886. 

Fob  Appellant  : — Saiyad  Zahur  Ahmad. 

Spaneik,  a.  J.  C. — The  appellant  is  the  mortgagee  in  poa- 
•ession  of  the  interests  of  a  grove-holder.  He  has  let  some  of 
the  land  for  purposes  of  cnltivation.  He  has  consequently  been 
sned  by  the  respondent,  the  zamindar,  for  rent  The  suit  is 
brought  under  sections  127  and  108,  olause  [2],  Oudh  Bent 
Act,  1886. 

Section  127  of  the  Oudh  Rent  Aot  provides  that  **  any  per- 
son in  possession  of  land  occupied  without  the  consent  of  the 
landlord  shall  be  liable  for  the  rent  of  the  land,  ete.^  etc!'  The 
question  then  is,  can  the  holder  of  a  grove,  whose  rights  extend 
only  to  the  trees,  be  said  to  be  in  possession  of  the  land  occupied 
without   the  consent  of  the  landlord  if  he  cultivates  the  land. 

*  Against  the  decree  of  Kuar  Bharat  Singh,  District  Judge,  Bae  Bareli, 
dated  16th  December  1894,  affirming  the  decree  of  2i.  Kaiamat  Hosaini  Deputy 
Collector,  Bae  Bareli,  dated  Srd  NoTember  1893, 
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The  act  of  the  grove-holder  amounts  to  a  perversion  of  the  use 
of  the  land,  but  snch  perversion  does  not  constitute  an  occupa- 
tion of  the  land  without  the  landlord's  consent.  Where  land 
is  let  to  a  tenant,  say  to  be  used  for  purposes  of  cultivation,  and 
be  plants  trees  on  it,  he  commits  a  breach  of  a  condition  of  his 
tenancy,  but  he  cannot  be  said  to  be  occupying  the  land  without 
his  landlord's  consent.  I  see  no  distinction  between  such  a  case 
and  the  case  of  a  grove-holder,  who  has  no  right  to  cultivate 
the  land,  and  who  cultivates  it. 

I  am  of  opinion  therefore  that  the  defendant  is  not  liable 
to  pay  rent  for  the  land  under  the  provisions  of  section  127 
and  clause  (2)  section  108,  Oudh  Rent  Act. 

1  decree  the  appeal,  set  aside  the  decrees  of  the  lower  Courts 
and  dismiss  the  suits  with  coats  in  all  Courts. 


Bishethnr 
Parshad 

V. 

Baja  Bheopal 
Singh. 


-;o: 
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CRIMINAL  REFERENCE,  No.  15  OF  1902,* 

^^^*  Before    Mr,    ifacleod   and  Mr,    Chamier, 

May  26, 

:o: 

Kino-Ehpbrob  t>,   Prao  Bakhsh    Singh. 


Sanction  for  prosecution — Irregularity  in  granting  sanction ^Cog- 
nimance  of  offence  hy  Magistrate  on  Police  report— Criminal  Procedure 
CodSf  ss,  192,  195  and  537 — False  charge^  prosecution  for  making^ 
Penal  Code^  ss,  182  and  467 — Notice  to  accused  before  sanctioning  his 
prosecution. 

On  Jane  2Qd,  1901,  P  made  a  report  to  the  Police  of  on  offence  under 
lectioQ  457,  Indian  Penal  Code.  The  Sab-InBpector,  who  inquired  into  tbe 
matter,  reported  that  the  charge  was  false,  and  suggested  that  P  should  be 
prosecuted  under  section  182,  Indian  Penal  Code.  On  this  report  tbe  Sub- 
divisional  Magistrate  ordered  the  papers  to  be  filed.  Subsequently  the  Sob' 
Inspector  submitted  another  report  to  the  Diatrict  Superintendent  of  Police, 
in  which  lie  gave  reasons  why  the  charge  should  be  expunged  from  tbe 
register  of  crimes.  The  Superintendent  passed  the  report  on  to  the  District 
Magistrate  with  a  note  :  "  I  request  that  the  case  be  expunged  and  the 
complainant  prosecnted  under  section  182,  Indian  Penal  Code.**  The 
District  Magistrate  wrote  bis  note  **  Expunged  :  Sub-divisional  Officer  to 
take  cognizance  of  case  under  section  182,  Indian  Penal  Code."  Tlie 
Superintendent  then  forwarded  the  papers  to  the  Sub-Divisional  Magistrate 
who  issued  a  summons  to  P  and  ordered  tbe  Police  to  produce  their 
evidence  on  a  certain  date.  Thereupon  P  petitioned  the  Sessions  Judge  to 
revise  the  proceedingSw 

Eeldf  that  the  District  Magistrate's  order  was  not  a  sanctioo  to  tbe 
institution  of  proceedings  under  section  182,  Indian  Penal  Code^ as  the 
requirements  of  section  195,  Criminal  Procedure  Code,  had  not  been  com^ 
plied  with  ;  nor  could  his  order  be  regarded  as  one  passed  under  section 
193  of  that  Code,  as  he  did  not  take  cognizance  of  the  offence. 

Held  further,  that  it  was  not  a  case  to  which  s.  537  of  tbe  Code  could 
be  applied  as  the  so-called  sanction  had  been  challenged  before  any  pro- 
ceedings were  taken  upon  it  beyond  the  issue  of  a  summons  to  the 
accused. 

*  ficported  by  C.  L.  M.  Bales,  Ssqr.,  Bessions  Judge,  LuckxK>w, 
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Notice  to  the  person  against  whom  it  is  intended  to  proceed  under  King* 

section  196,   Criminal  Procedure  Code,  may  not  be  absolutely  necessary,  Binp«w 

but  it  is  usual  to  call  upon  him  to  show  cause  why  sanction  should  not  be  Prag  Bakhsh 
granted. 

For  Crown  :— The  Qovernment  Pleader. 
For  Accdsrd  :— Baba  Ookul  Prasad. 

Maclbod,  O.  J.  C,  and  Chamibr,  A.  J.  C. — This  is  a 
reference  by  the  Sessions  Jndge  of  Lnoknow,  in  which  he 
recommends  that  certain  proeeedings  taken  by  the  District 
Magistrate  of  Barabanki  be  qnashed. 

The  circumstances  leading  up  to  this  reference  are  as 
follows  : — 

On  June  2nd)  1901,  Prag  Bakhsh  made  a  report  to  the 
Police,  which  if  true  showed  thai  an  ofiFence  had  been  committed 
by  certain  persons  under  section  457,  Indian  Penal  Code.  An 
inquiry  was  held  by  the  Police  and  a  Sab-Inspector  reported 
that  the  charge  was  false  and  he  suggested  that  Prag  Bakhsh 
should  be  prosecuted  under  section  182,  Indian  Penal  Code. 
On  this  report  the  Sub-Divisional  Magistrate  on  August  15tb, 
1901»  ordered  the  papers  to  be  filed. 

On  September  11th  the  Sub-Inspector  submitted  to  the 
District  Superintendent  of  Police  another  report  in  which  he 
set  out  several  reasons  why  the  charge  should  be  expunged 
from  the  register  of  crimes.  The  Superintendent  passed  the 
report  on  to  the  District  Magistrate  with  a  note  on  an 
office  slip  which  concluded  thus  :  **  Under  the  circumstances 
1  request  that  the  case  be  expunged  and  the  complaint  pro- 
secuted under  section  182,  I.  P.  C."  On  the  same  slip  of  paper 
the  District  Magistrate  wrote  :  **  Expunge  :  S.  D«  0«  [t.  ^.,  Sub* 
Divisional  Officer]  to  take  cognizance  of  case  under  section 
182,  Inditgi  Penal  Code.^'  The  Superintendent  then  forwarded 
the  papers  to  the  Sub-Divisional  Magistrate,  who  on  September 
23rd  issued  a  summons  to   Prag  Bakhsh  for  October  lib  and 
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Kiair-         ordered  the  Police  to  prodaoe   their    evidence  on  that  date. 
*"^^       Thereupon  Prag  Bakheh  petitioned  the  Seasions  Judge  to  refise 
'^•Rj*^**   ti,e  proceedings. 

Section  195  of  the  Code  of  Criminal  Procedure  provides 
that  no  Court  shall  take  cognisance  of  an  offence  under  section 
182,  Indian  Penal  Code,  except  with  the  previous  sanction  or 
on  the  complaint  of  the  public  servant  concerned  or  of  some 
public  servant  to  whom  he  ifi  subordinate. 

The  fOoTemaent  pleader  contended  that  the  District 
Magistrate's  order,  **  Expunge  :  Sub-Divisional  Officer  to  take 
cognisance  of  case  under  section  182,  Indian  Penal  Code,"  in 
such  a  sanction  as  is  required  by  section  195  of  the  Code  of 
Criminal  Procedure. 

On  behalf  of  Prag  Bakhsh  it  is  contended  that  the  Polioe 
are  not  **  subordinate'*  to  the  District  Magistrate  within  the 
meaning  of  section  195  (1)  (a)  of  the  Code  of  Criminal  Proce- 
dure and  therefore  the  District  Magistrate  had  no  jurisdiction 
to  grant  sanction.  It  was  so  held  by  Mr.  Spankie  in  Ram 
Panhad  v.  Queen-'Empreu  on  January  8rd  1901  following 
the  decision  in  Bamasortf  Lai  t.  Queen^Empreu^l).  A  con- 
trary view  tf  the  position  of  the  Police  was  taken  in  Allahabad 
Weekly  Notes,  1890  page  167  and  1895  page  152. 

In  the  view  which  we  take  of  the  District  Magistrate's  order 
we  need  not  decide  this  question.  What  the  District  Magistrate 
did  was  to  order  bis  subordinate  to  take  up  the  case.  This  is 
not  a  sanction  such  as  is  contemplated  by  section  195,  Code  of 
Criminal  Procedure.  It  is  more  like  an  order  under  section 
476,  Code  of  Criminal  Procedure,  but  that  section  does  not 
apply  to  the  present  case.  Moreover  the  Superintendent  of 
Police  did  not  ask  for  sanction  to  prosecute  Prag  Bakhsh.  He 
suggested  to  the  District  Magistrate  that  the  latter  should  take 
steps  to  prosecute  him.  The  District  Magistrate's  order  does  not 
comply  with  sub-section  (4)  of  section  195,  Code  of  Criminal 
Procedure.    Notice  to  the  person  against  whom  it  is  intended 


(1;    1.  L.  B.,  37  Gale.,  462, 
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to  proceed  m&y  not  be   absolutely  neceieaiy,  but  it  is  usual  to        Klof 
call  upon  the  person   concerned   to  show  cause  wby  sanction      ""P^ 
should  not  be  granted.    We  do  not    soppose  that  the   District   ^^^^^^^ 
Magistrate  considered  that  he  was  exercising  jurisdiction  under 
section  195  of  the  Code  of  Criminal  Procedure.    This  is  not  a 
case  to  which  section  537  of  that  Code  can  be  appKed,  as  the 
so-called  sanction  has  been  challenged  before  any  proceedings 
have  been  taken  upon  it,  beyond  the  issue  of  a  sommona  to  the 
accused. 

We  hold  that  the  District  Magistrate's  order  is  not  a  saBO* 
tion  to  the  institution  of  proceedings  and  obviously  his  order 
cannot  be  regarded  as  a  complaint. 

The  Oovernment  pleader  also  contended  upon  the  authority 
oi  Kinff^JEmperor  y.  iSai{a(l) that  the  report  which  the  Superinten* 
dent  of  Police  made  to  the  District  Magistrate  was  a  ^*  compliunt." 
He  argued  that  *^  the  report  of  a  Police  Officer  **  which  is  exclud- 
ed from  the  definition  of  *  complaint '  is  the  report  prescribed  by 
sectioQ  157  or  section  178  of  the  Oode  and  not  a  report  of  the 
kind  made  by  the  Superintendent  of  Police  in  this  case. 

This  question  does  not  arise  for  if  the  report  was  a  **  com- 
plaint "  it  was  a  complaint  made  to  the  District  Magistrate  who 
did  not  upon  it  take  cognizance  of  the  offence  but  ordered  the 
Sub-Dirisional  Magistrate  to  do  so.  The  latter  certainly  did 
not  take  cognisance  of  the  offence  upon  the  Superintendent's 
report,  but  took  cognisance  because  he  was  ordered  by  the  Dia» 
trict  Magistrate  to  do  so. 

Nor  can  the  District  Magistrate's  order  be  regarded  as  one 
passed  under  section  192  of  the  Code  for  as  already  stated  he 
did  not  take  cognizance  of  the  case. 

We  hold  therefore  that  the  requirements  of  section  195  of 
the  Code  have  not  been  satisfied  but  this  order  will  not  prevent 
the  institution  of  fresh  proceedings  according  to  law. 
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PRIVY  COUNCIL  APPEAL,  No.  1  OF  1902." 

1902                                          Before  Mr.   Macleod. 
May  5.  .o 

Bhagwam  Pabshad  and  another,  (Pefmdantt)  «.  Thakdb 
BcDB  Pabtas  Nabaim  SmoH,  {Plaintiff). 

■  Prity  ComeU,  appUeaUom  for  Uam  to  ajtpetU  to—3ub$iantial  que$tim 
of  lata,  $uit  below  S*.  10,000  involving^Apptal  to  Privy  Council,  eau 
*othermuantMefor'~aoil  Procedure  Code,  $$.  S9S  and  600-Qu*$tion 
ofgmtral  inttreet  orpMie  importanee. 

EOd  that,  within  the  meaning  of  a.  600,  Ciril  Procedure  Ck>do,  the  fact 
that  a  aubatantial  qnestion  of  law  is  involved  in  a  cage,  in  which  the  value 
ia  below  Ra.  10,000,  is  not  by  itself  a  aaffioient  ground  for  graating 
leave  to  appeal  to  Hia  Majesty  in  Council  aad  that  something  more  is 
required.  It  must,  in  addition,  be  a  question  of  general  interest  or  of  grsat 
public  or  privato  importance,  or  the  like. 

Fob  Applicants  :— Babu  Isvari  Dayal. 
Fob  oppobitb  sidb  : — Babu  Banti  Lai  Singh. 


ORDER, 

Maolbod,  0.  J.  0.— This  is  a  petition  for  leave  to  appeal  to 
His  Majesty  in  Council  from  a  decree  passed  on  appeal  by  the 
Judicial  Commissioner  on  3rd  September  1901  and  for  the 
necessary  certificate.  The  value  of  the  property  in  dispute  is 
nnderRs.  10,000,  and,  before  a  certificate  can  be  granted,  it 
must  be  shown  that  the  case  is  a  fit  one  for  appeal  within  the 
meaning  of  section  600  of  the  Code  of  Civil  Procedure,  Clause  (c) 
of  section  595  of  that  Code  provides  that  an  appeal  shall  lie 
to  Hu  Majesty  in  Council  "  from  any  decree,  when  the  case,  as 
"hereinafter  provided,  is  certified  to  be  a  fit  one  for  appeal  to 
•«  His  Majesty  in  Council"  SecUon  600  of  the  Code  provides 
that  the  petition  must  "pray  for  a  certificate,  either  that  as 
"  regards  amount  or  value  and  nature,  the  case  fulfils  the  re- 
"  qwrements  of  section  596,  or  that  it  is  otherwise  a  fit  one  for 
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^  appMl  (o  [His]  Majesty  in  Coanotl."  The  yalue  beieg  below  BVifW» 
Bs.  10.000,  section  596  is  not  applicable.  It  had  therefore  to  |^  eaotkeff 
be  decided  whether  this  case  is  '*  otherwise  a  fit  ooe''  for  appeal  j^|^^^  B«di 
to  liis  Majesty  in  Coaaoil.  The  Code  itself  furnishes  no  cine 
M  4o  what  is  meant  by  a  case  being  *^  otherwise  a  fit  one"  for 
appeal.  It  is  therefore  necessary  to  try  and  ascertain  on 
what  principles  a  case  shoald  be  held  to  he  a  **fit  one^  for  appeal 
%nd  then  to  apply  those  principles  to  the  present  case.  Appli- 
cants' pleader  kys  down  two  propositions  :  /trit  that  the  High 
Courts  in  India  when  deciding  whether  to  grant  a  eertifioate 
ibai  the  case  is  **  otherwise  a  fit  oncifor  appeal"  should  be  guided 
hy  the  same  principles  as  those  by  which  their  Lordships  of  the 
Privy  Council  are  guided  in  granting  special  leave  to  appeal  ; 
$ewndltf  that  special  leave  to  appeal  is  granted  by  the  Privy 
Council  in  any  case  in  which  some  substantial  question  of  law 
is  involved. 

With  regard  to  the  first   proposition  applicants'    pleader 
admits  that  he  can  produce  no  authority  of  any  kind  in  support 
of  it.     Moreover,  while  the  High  Courts  in  India  are  bound  by 
the  provisions  of  the  Code  of  Civil  Procedure,  nothing  in  that 
Code  applies   to  any  discretion   which  their   Lordships  of  the 
Privy  Council  may  choose  to  exercise  in  the  matter  of  receiving 
appeals.     Section  616  of  the  Code  clearly  calls  attention  to  the 
point  by   declaring   that    *'  nothing  herein  contained  shall  be 
voderstood  (a)  to  bar  the  fnll  and  unqualified  exercise  of  [His] 
Majeaty's  pleasure  in  receiving  or  rejecting   appeals  to  [HisJ 
Majesty  in  Council,  or  otherwise  faowioever."    The  first  propo^ 
siiion  laid  down  by  applicants'  pleader  is  therefore  untenable. 
la  support  of  his  second  proposition,  namely  that  their  Lordships 
of  the  Privy  Council  will  grant  special  leare  to  appeai  when  aDy 
8ubst|inti^  question  of  law  is  involved,  notwithstanding^  thfct'tbe 
▼due  is  below  Bd.   10,000,  applicants'   pleader  relies  on  ftrar 
oaaes.    In  two  of  those  eases,  namely  Gorge  Monee  Dome  vl 
^^9iP^  ^^^^^  Natain   Ohowdh$n/\l']  and    In  the  matter  of  thi 
petition  qf  AAghur  Eezali],  H  is  clear  from  the  reports  that  the 
Talue  was  over  Rs.   10,000,   and   tboee  rulings  ar^   thwefpr^ 


(1)    M,  I.  A ,  Vol.  Xi;  p.  1, 


(12)    I.  L.  B.,  17  Calc,  287. 
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irrelevant  to  his  argument.  The  third  case  he  relies  on  is 
Thomm  Bales  Rogers  v.  Rajendro  Dutt  [1].  In  that  case  an 
important  principle  of  law  was  involved  in  the  decision  of  the 
suit.  It  was  necessary  to  decide  what  the  law  on  the  subject 
was.  It  was  not  a  case  where  the  appellant  merely  said  that 
the  lower  Court  had  infringed  some  definite  existing  provision 
of  law.  The  fourth  and  last  case,  and  the  one  on  which  appli- 
cants' pleader  chiefly  relies,  is  the  case  of  Raja  Rampal  Singh  ▼. 
Balbhadar  Singh  [2].  It  appears  from  the  report  that  the  valae 
was  under  Rs.  10,000,  and  that  this  Court  refused  leave  to  appeal, 
and  that  special  leave  to  appeal  was  granted  by  their  Lordships 
of  the  Privy  Council.  There  is  nothing  however  to  show  that  it 
was  held  that  this  Court  was  wrong  in  refusing  leave  to  appeal, 
nor  is  there  anything  laid  down  as  to  the  principles  on  which 
a  High  Court  should  grant  a  certificate  in  such  cases.  E?en 
assuming  that  this  Court  should  have  granted  leave  in  that 
particular  case,  it  would  have  to  be  shown  that  the  present  case 
is  on  all  fours  with  that  one.  It  may  be  remarked  at  once  that 
the  two  cases  do  not,  by  any  means,  appear  to  be  on  all  fours. 
As  regards  the  cases  relied  on  by  applicants'  pleader  the  general 
observation  may  be  made,  that  not  one  of  them  lays  down  any 
principles  directly  applicable  to  the  question  as  to  what  kind 
of  case  would  be  **  otherwise  a  fit  one  for  appeal  "  within  the 
moaning  of  section  690  of  the  Code. 

On  the  other  hand,  the  pleader  for  the  opposite  party  quotes 
two  cases  directly  bearing  on  the  point.  The  first  is  the  case 
of  Banarsi  Prasad  v.  Kashi  Krishna  Narain  [3].  In  that  case 
Lord  Hobhouse  in  delivering  their  Lordships' judgment  said  :— 
**  The  amount  in  question  is  little  more  than  Rs.  4,000.  When 
*'  this  was  called  to  Mr.  Boss'  attention,  be  relied  on  the  allega- 
**  tion  that  a  substantial  point  of  law  is  involved.  Their  Lord- 
**  ships  have  found  on  previous  occasions  that  the  existence  of  a 
**  point  of  law  has  been  supposed  to  give  a  right  of  appeal  in  the 
**  ordinary  coarse  of  procedure  under  the  Code.  That  is  a  mistake 
<«  •    •   •  f£i^Q  presence  of  such  a  question  does  not  give  a  right 

(1)    M.  I.  A.,  Vol,  VIII,  p.  103.  (2)    Calc,  W,  N.,  Vol.  IV,  53. 

(8)    1.  L.  R.,  28  All..  227. 
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**when  the  value   is  below   the  mark  *     *     *     It  is  true  tUat 
"by  section  595 and  600  an  appeal  may  be  granted,  if  the  High 
**  Court  certifies  that  the  case  is  fit  for    appeal  *  otherwise/  t.  e. 
**  when  not  meeting  the  conditions  of  section  596.  That  is  clearly 
"  intended  to  meet  special  cases,  such,  for  example,  as    those  in 
*'  which  the  point  in  dispute  is  not  measurable  by  money  though 
**  it  may  be  of  great  public  or  private  importance."     The   second 
•ase  is  Radha  KrUhna  Das  v,  Rai  Krishun  Chand  [1].    In  that 
case  Lord  Davey  in  delivering  their  Lordships' judgment  refer- 
red to  the  case  of  Banarsi  Pra$ada  v.  Kas/u   Krishna  Narain 
and  said  :  ^*  It  is  noticed  in  the  judgment  of  this   Board  in  the 
''  case  to  which  their  L:>rdships  have  just  referred,  that  there  was 
*'  a  prevailing  impression  in  the  High  Court  that  tht  mere  exis- 
"teuceof  a  substantial  question  of  law  was  suffioienUo  give  the 
"Court  jurisdiction  to  give  leave  to  appeal  to    Her  Majesty  in 
"  Council  "  and  he    went  on  to  quote    the  passage  from  Lord 
Hobhouse's  judgment  set  out  above.     Further  it  may  be  noted 
that  in  this  second  case  the  appellant's  counsel  admitted  that  be 
could  not,  with  any  hope  of  success,  ask  for   special    leave  to . 
appeal,  a  facti which  also  helps  to  dispose  of  the  second  .proposi- 
tion contended  for  by  the  applicant's  pleader,  namely,  that  any 
substantial  question  of  law,  without  anything  further,  is  a  suffi- 
cient  ground  for   granting  special   leave  to  appeal.     In   addi- 
tion to  the  above  cases  there  is  a  still  more  recent  one  reported 
in  Calcutta   Weekly   Notes,    Moti    Chand   v,    Oanga  Prasad 
Singh  [2].     In  that  case  Lord  Davey  in  delivering  their  Lord- 
ships'judgment  said: — '^Now   the  practice   of  this    Board  in 
"advising  His  Majesty  to  exercise  his  prerogative,  and  to  give 
"  special  leave  to  appeal,  is  well  known  and  this  Board  does  not 
"ladvise  His  Majesty  to  exercise  his  prerogative  in  that  manner 
^*  nnless  there  is  some  substantial  question  of  law    of  general 
**  interest  involved," 


Bbi^fwui 

Parihad  and 

another 

V. 

Thakar  Badr 
Partab   ' 
Narain 
6iDgh. 


It  is  clear  from  the  cases  referred  to  above  that  the  fact  of 
ft  substantial  question  of  law  being  involved  in  the  case  is  not» 
by  itself,  a  sufficient  ground   for  granting  leave  to    appeal  and 


[IJ    I.  L.  B.,  23  All.,  415. 


£2]    Calc,  W.  N.,  Vol.  VI,  «2. 
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thfttldtnelhing  more  is  reqaired.  It  mast,  in  addition,  be  a 
qtiestion  of  general  interest  or  of  great  publio  or  private  import- 
ance, or  the  like.  We  are  now  in  a  position  to  see  how  far  the 
prefient  case  fulfils  the  required  conditions.  The  claim  was  for 
the  resumption  of  241  bighas  of  land  and  for  the  recovery  of 
possession  of  114  bighas  in  addition  on  which  it  was  alleged 
that  defendants  had  trespassed. 

The  Court  of  first  instance  gave  plaintiif  a  decree  for  the  114 

bighas  bat  dismissed  the  claim  for  resumption ^of  the  244  bighas. 

Plaintiff  appealed   to  this  Court   which   reversed    the    decree 

.of  the  lower  Court  in  so  far  as  it  dismissed  plaint  iff's  claim  for 

resuttiption  of  the  244  bighas.    It  is  against  that  decree  of  this 

Court  that  the  defendfants    now  wish  to  appeal   to  the   Privy 

Council.  There  are  eight  grounds   taken  in  the  proposed  appeal. 

The  first  three  grounds  are  to  the  effect  that  the  finding  of  this 

Court  that  certain  documents  were  forgeries  is  erroneous.  The 

next  three    grounds  object  to  this  Court  having  admitted  a  cer«- 

tain  other  document  in  evidence  and  to  its   interpretation  of  that 

document    The  seventh    ground  is  that  this  Court  did  not  fully 

consider  the  effeet  of  the  evidence  documentary  as  well  as  oral. 

Tile  eighth  and  last  ground  is  ^Hliat  when  once  it  has  been    ruled 

**  by  a  competent  Civil  Court  that  the  property  in  suit  is  not 

**  liable  to  be  resumed^  no  other  Civil  Court  couM  hold  thrat  the 

^  appellauts  ure  OMrely  tenants  thereof." 


It  is  elear  that  these  grounds  do  not  show  that  tlw 
involves  any  **  important  principle  of  law"  or  any  **  enbstaatial 
qveetioa  of  kw  of  general  Jnterest."  Even  if  the  condition  of 
the  *^  point  in  dispute  not  being  measurable  by  money "  is 
disregarded,  it  is  not  one  '*  of  great  public  or  private  impott-i 
ance;"  the  decree  only  affects  the  parties  in  this  particular  suit, 
and  it  affects  them  only  as  regards  the  particular  property  in 
dispute  in  the  suit.  Applicants'  pleader  has  failed  to  make  out 
that  this  cftse  is  **  otherwise  a  fit  one  for  appeal"  within  the 
meaning  of  section  600  of  the  Code  of  Civil  Procedure  and  the 
Hertiflcate  suhed  for  must  therefore  be  refused   wiibt^o^ts^ 
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JSECOND  ClViL  APPEAL,  No,  409  OF  1B99/ 

Before  Mt.  Sprnkie. 

Pabtab  TSTarain  Sikgh  (the  Hon'ble  Sir  Maharaja),  {Plaintiff)^        1902 
V.  MosAMMAT  Sabju  Dw  and  otherg,  {Defendants.)  Al?RU.«  Mi 

EelirfomiiUd  in  former  mit,  8uing  for^  Declaration  of  Utle^ReUef 
claimed  in  9uhB6quent  suit  which  could  have  been  claimed  in  previous  suii^ 
Ren^diedtit^CivH  Procedure  Cods,  ss,  13  and  43. 

Tke  appellant  (a  talokdar)  oaaaed  a  notiee  of  ejectment  to  be  aenred 

on  the  respondeats  as  thekadars  of  a  village,  under  the  provkiona  of  as.  54 

and  55,  Oudh  Bent  Act.    The  respondents  sued  to  conteit  their  liability 

to  be  ejected,  and  the  notice  was  set  aside.  Thereupon  the  appellant  brought 

a  soit  against  the  respondents  in  the  Court  of  the  Subordinate   Judge  for 

possession  of  the  villai^e,  allegifiig  that  they  were   thekadars  and  liable  to 

be  ejected  by  the  Bevenue  Courts.    The  appellant  did  not  ask  in  his  plaint 

for  a  dedaraiiea  of  his  title.  His  toit  was  dismissed.  The  appellant  subse* 

quently  instituted  the  present  soit  againrt  the   respondeats  in  whieb  Ite 

alleged  that  they  were  thekadars  of  the  village  and  claimed  a  declaratioo 

that  he  was  the  absolute  proprietor  of  the   village,  and  the  only  right 

which  the  respondents  had  was  to  receive  one-tenthjof  the  proceeds  of  the 

Tillage,  and  that  they  were  liable  to  be  ejected  by  the   Bent  Court.    The 

mU  waadlsttitssed  oti  the  grooad  that  it  was  barred  by  the  provisions  of 

a.  43  er-8.  IZ  of  the  Code  t^  Civil  Pioeedare. 

Held^  that  the  present  suit  could  not  beheld  to  be  barred  by  s.  13,  Civil 
Prooednre  Code,  for  it  could  not  be  said  that  the  appellant  claimed  a  decla- 
mtieii  ef  his  title  in  the  former  anit  and  that  the  Court  refused  to  grant 
kim  re^ef.  Bui  it  "tlfm  barred  by  s.  49,  Civil  Fr ocedure  Code,  The  causes 
of  aetioaia  the  two  suits  w«re  tiiesame;  the  Courts  which  heard  the  lomef 
■nit  were  competent  to  grant  tho  appellant  a  declaratioB  of  his  title  ;  the 
appellant  had  an  opportunity  of  obtaining  in  the  former  suit  the  reUel 
Irhich  he  now  sought ;  and  having  omitted  to  sue  for  it  in  the  former 
suit,  he  coold  not  stBS  for  it  aow. 

:o;     ■ 
Fob  App^llaht  :~M.  Uokammed  Naeim. 

Fob  RBftfONDBNtfi  i—Ram  £aZ  with  B.  Basudev  Lai 

U  ■  I  ■  .1 ,■       11    ■      ■!■,    ,.M        I  .,  i 

*  Against  the  decree  of  Pt.    Bam  Antar   Pande,   District  Jodgo,  Go::  da, 
d'ated^ethJalyiSMfOemflnning  the  decree  of  Pt,  Durga  DalJoehJ,  6ubordf> 
^  Jadge^  Oeada,  dated  lith  Peeeolte  ie9S. 
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SPAmaR,  A.  J.  C. — The  appellant  is  a  talakdar  whose  talnka 
iDcIudes  a  village  called  Mai  Dabe.  The  village  was  ia  the 
occupation  of  the  respondents.  The  appellant  caased  a  notice 
of  ejectment  to  be  served  on  the  respondents,  as  thekadars  of 
the  village,  under  the  provisions  of  sections  54  and  55,  Oadh 
Rent  Act.  The  respondents  brought  a  suit  against  him  to  con*' 
test  their  liability  to  be  ejected,  denyiug  that  they  were  thekadars 
and  alleging  that  they  were  under-proprietors.  The  Assistant 
Collector  set  aside  the  notice  on  the  ground  that  the  respondents 
\7ere  not  persons  liable  to  be  ejected  by  notice,  and  his  order 
was  confirmed  by  the  appellate  Oourt,  Thereupon  the  appellant 
brought  a  suit  against  the  respondents  in  the  Court  of  the 
Subordinate  Judge  of  Gonda  for  possession  of  the  village, 
alleging  that  they  were  thekadars  and  liable  to  be  ejected  by 
the  Rent  Courts.  The  Subordinate  Judge  tried  and  dismissed 
the  suit  on  the  merits.  The  appellant  appealed,  and  the  appel- 
late Court,  the  Additional  Judge  of  Gonda,  dismissed  the 
appeal,  with  reference  to  Select  Cases  Nos.  254  and  260,  on  the 
ground  that  the  suit  ''was  not  maintainable  in  the  form  in  which 
it  was  brought."  The  appellant  subsequently  instituted  the 
present  suit  against  the  respondents  in  which  he  alleged  that 
they  were  thekadars  of  the  village  and  claimed  a  declaration 
that  he  was  the  absolute  proprietor  of  the  village,  that  the  only 
right  which  the  respondeats  had  was  to  receive  one-tenth  of  the 
produce  of  the  village  {daswant)^  and  that  they  were  liable  to  be 
ejected  by  the  Rent  Court.  The  Subordinate  Judge  dismissed 
the  suit  as  barred  by  section  43,  Civil  Procedure  Code,  and  the 
District  Judge  confirmed  his  decree  on  the  ground  that  the  snit 
was  barred  by  the  provisions  of  that  section  or  section  18  of  the 
same  Code, 

It  appears  that  while  the  appeal  was  pending  in  this  Court 
one  of  the  respondents  died,  and  that  the  name  of  his  legal 
representative  was  brought  on  the  record  in  his  place,  on  the 
application  of  the  appellant.  The  legal  representative  objects 
that  the  application  was  made  after  the  period  of  limitation 
prescribed  therefor  had  expired.  I  disallow  the  objection  be« 
cause    the  period  of    limitatioa    expired  when    the     Court 
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was  closed,  and  consequently  the  appellant  was  entitled  to  make 
the  application  on  the  day  on  which  the  Court  re-opened,  and 
he  did  so. 

I  think  that  when  the  Additional  Judge  said  that  the  former 
suit  '^  was  not  maintainable  in  the  form  in  which  it  was  brought/' 
he  meant  that  the  Civil  Courts  were  not  competent  to  pass  a 
decree  for  the  ejectment  of  the  respondents,  that  the  appellant 
did  not  ask  in  his  plaint  for  a  declaration  of  his  title,  and  that 
therefore  a  declaration  of  hia  title  conld  not  properly  be  made 
in  the  suit. 

Tiie  judgment  of  th^  Additional  Judge  in  the  former  suit 
finally  decided  as  between  the  parties  that  the  appellant  did  not 
ask  for  a  declaration  of  his  title.  The  question  whether  in  that 
suit  the  appellant  claimed  such  relief  is  therefore  res  judicata. 
This  being  so,  the  present  suit  cannot  be  held  to  be  barred  by 
section  13,  Civil  Procedure  Code,  for  it  cannot  be  said  that  the 
appellant  claimed  such  relief  in  that  suit,  and  that  the  Court 
refused  to  grant  him  the  same.  But  the  present  suit  is  barred 
by  section  43,  Civil  Procedure  Code.  The  causes  of  action  in  the 
two  snits  are  the  sarne^  The  Courts  which  heard  the  former 
suifc  were  competent  to  grant  the  appellant  a  declaration  of  his 
title.  The  appellant  had  an  oppprtunity  of  obtaining  in  the 
former  suit  the  relief  which  he  now  seeks.  Having  omitted  to 
ask  for  it  in  the  former  snit,  he  cannot  sue  for  it  now.  The 
appeal  is  dismissed  with  costs. 


Partab 

Narain 

Singh  (the 

Hon'ble  Sir 

Maharaja) 

r, 
Mnsammat 
Sarju  Dei 
and  others. 
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SBCOND  ClVlIi  APPBAL,  No.  406  OF  19a0^» 

Before  Mr^  Chamier. 

;o: 

190S  Akbari  Bbgjlm,  and  on  her  death  Iindad  Hasain  {Defendants) 

*^  Badri  Prasad  and  others,  (PUuntiffi). 

Occupancy^  right  of—Motrgage  of  land  part  of  which  iubiequentlif 
tranifm'id  by  mortgagor  to  another^Khudhoiht  land,  tranrfer  of^^Fou^t- 
9km,  $uii  fop^TenmU^Ment  Att  (jOudh)  1B86,  •.  5. 

la  1890  the  proprietor  of  an  eight  annas  share  in  a  village  mortgaged 
it  to  the  plaintiffs  by  a  deed  which  provided  that  in  a  certain  event  the 
moftgageea  thoald  be  entitled  to  posaeasion.  The  mortgagees  sued  fer 
and  obtained  a  deeree  ler  posiessioo  of  the  mortgaged  property.  Aftet 
tbe  deeree  bat  just  before  the  possession  p{  the  share  was  made  over  to 
the  plaintiffs  by  the  Court  the  mortgagor  executed  a  deed  of  gift  in  (avoat 
of  the  defendant  in  respect  of  some  bigbas  of  land  which  was  admittedljr 
the  Ehudkasht  land  of  the  mortgagor.  The  plaintiffs  sued  the  defendant 
for  possession  of  that  land.  There  was  no  evidence  that  the  mortgagor 
either  as  proprietor  or  as  tenant  eoltivated  or  held  the  land  in  qaeetion  on 
Auguat  H  1^69. 

Eeld,  that  section  5  of  the  Oudh  Rent  Act,  1886,  which  was  intended 
to  apply  only  to  ez- proprietors  who  hadibecome  mere  tenants  by  August  24| 
166$,  did  not  apply  to  the  case  at  ail  and  that  the  transfer  of  an  entire  sfaaie 
mast  be  held  to  inolade  every  part  of  and  eiverjrihing  appaitenant  to  thai 
aban.  EM^  theref  gjne,  thatihe  plaintiffs^  were  entitled  to  possaeoion  of  tbe 
land  in  sait. 

Fob  Appellaitts  :— M.  MohammadlNatim. 

Fob  Rbspondbnts  : — B«  Bipin  Bihari  Bote. 

Chamibe,  a.  J.  C— Tn  1890  the  proprietor  of  an  eight 
anna  share  in  a  village  mortgaged  it  to  the  plaintiffs  by  a  deed 
vhich  provided  that^in  a  certain  orent  the  mortgagees  should 
be  entitled  to  possession. 

*  Against  theideoree  of  B.  Kali  Prasanno  8iQha,,i8aboidinate  Judge,  Bata- 
banld,  dated  10th  October  1900  confirming  the  decree  of  B.  Konj  Behari  Seth 
Honsif,  Fatebpur,  dated  38th  July  1900. 
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The  mortgagees  sued  for  and   obtained  a  decree  for  posses-       ^kbati 
sion  of  the  mortgaged  property.  After  the  decree,  but  just  before     hef^deatk* 
the  possession  of  the   share  was   made  over  to   the  plaintiffs  by        ^^ 
the  Court,  the  mortgagor   executed  a  deed  of  gift   in  favour  of  v. 

the  defendant  Akbari  Begam  in  respect  of  38  bighas  6  biswas  19     ^^q^  others. 
biswansis  of  land  and  placed  her  in    possession.     That  land  was 
admittedly  the  khudkasht   land  of  the  mortgagor.     The  present 
suit  is  for  possession  of  that  land. 

Both  the  Courts  below  have  found  that  the  land  was  not 
excluded  from  the   mortgage  aod  have  decreed  the  claim. 

The  defendant  appealed  to  this  Court.  She  died  during 
the  pendency  of  this  appeal  and  is  now  represented  by  Imdad 
Husain,  Nuzim  Uusain  and  Mumtaz  Husaiu. 

The  point  t<iken  in  appeal  is  that  on  the  transfer  of  the 
share  the  transferor  became  entitled  to  a  right  of  occnpancy 
in  the  khudka$ht  land  under  section  i  of  the  Rent  Act. 

lii  occurred  to  me  that  possibly  there  might  be  room  for 
doubt  whether  a  Civil  Court  could  decide  this  question,  but  as 
the  dispute  between  the  parties  is  not  what  sort  of  tenant  the 
transferor  became,  but  whether  he  became  a  tenant  at  all  I  con- 
sider that  I  have  jurisdiction  to  decide  the  point,  and  I  may 
add  that  the  question  of  jurisdiction  was  not  suggested  in  the 
argument. 

The  transfer  was  effected  long  befcre  January  1st  1902, 
and  therefore  the  case  is  not  affected  by  section  7A  of  the  Rent 
Act. 

Mr.  Mohammad  Nasim  relied  upon  Rejut  4ct  Rulings 
Nos.  32  and  il3.  ] ,. 

In  the  former  a  proprietor  sold  his  entire  share  neithet 
mentioning  his  khudkasht  land  nor  expressly  reserving  any 
right  therein.  The  Judicial  Commissioner,  Mr.  Capper,  remit- 
ted an  issue  to  the  Court  of  the  Deputy  Commissioner.  That 
officer  then  ruled  that  where  in  a  sale-deed  no  mention  is  made 
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AVburi         of  '<^  ^b6  sellar   rtiiains   any   rights   that  he  may  havo  under 
^S^iaS     ^^^0^  8   of  the'  Rbnt  Act.    No  objection   was   taken  to  the 
lindmd        ftidhig  nuder  section  567,  Civil  Procedure  Code  ;  <io  one  con- 
9.  tbdt^d  the   correctbess  of  it  at  the   hearing  and  the  Judicial 

ftird  othtttt.  llommissioner  w ithqat  expressing  any  opinion  of  his  own  accept- 
ed thd  finding.  The  report  of  the  case  does  not  show  whether 
or  not  the  reqtiirenienta<of  the  rule  contained  in  that  section  bad 
been  satisfied  by  the  evidence. 

la  Rent  Act  BaUng  Mt>.  48  the  then  Judicial  Commissioner, 
Dr.  Duthoit, teld  (1)  that  a  proprietor 'lost*  all  proprietary 
right  within  the  meaning  of  section  5  when  lie  transferred  it 
by  way  of  usufructuary  mortgage  and  (2)  that  as  regards  a  pro- 
prietor, ^who  has  been  admitted  to  settlement,  the  existence  of 
both  the  conditions  required  by  the  section,  namely,  that  the 
transferi>r  had  occupied  the  land  before  13th  February  1856 
aiMl  had  been  in  possession  of  the  village  or  share  as  proprietor 
between  Fahriaary  12i»b  lS2t^  and  Fobroairy  13th,  1856,  sheold 
ordinarily  be  presumed. 

The  Judicial  Commissioner,  in  support  of  his*  first  propori- 
iiaa  relied  ufon  «n*opiiiiMi  expressed  by  Straight  J.  as  to  the 
meamng  of  certain  words  in  section  7  of  tl»e  N.-W.  P.  Beirt 
Act.  The^  words  io  that  section  aire  : — **  Ev^srtf  person  who  meg 
hiteaftor  lo$e  o^p^H  t$kh  his  proprietary  rights,  etcJ*^  while  the 
words  in  the  Oudh^  Rent  Act  are  ; — ^^  Tenants  who  hoM  IqU  tU 
proprietary  right"  Therefore  1  do  not  think  that  rulings  upoa 
section  7  of  the  N.-W,  P.  Rent  Act  are  at  all  a  safe  guide  to 
the  construction  of  section  5  of  the  Oudh  Rent  Act. 

Nor  upon  the  second  point  decided  by  Dr.  Duthoit  do  1 
%gtBe  witib  hrm  that  ai  regards  a  proprietor  who  has  been 
admitted  to  settlement  the  existence  of  the  conditions  ro^uir^d 
by.  the  rule  in  section  5  should  ordinarily  be  presumed.  Dr. 
Duthoit  gave  no  reasons  for  making  such:  a  presumption  and  1 
can  see  no  justification  for  doing  so.  However  in  the  present 
case- it  is  not  even  shown  that  the  mortgagor  was  even  admitted 
to  settlement.  Therefore  neither  of  the  decisions  referred  to  by 
Mr.  Mohanamad  Nasim  covers  the  present  case. 


Digitized  by 


Google 


Vot.  v.]  TaE  OUI>H  CASES.  17^ 

The  a^tioQ  provides  tbtii  unikr  oefiaiii  ooadtiioiMi  u  tenant       AkhMt 
shiiU  h^TA  a  right  of  oQoqpaooj  in  the  land  m^bioh  he  onlimiled     ^hwdM? 
or  heU  in  the  village  on  th£  hasni^/ouHh  da^  a/  Au^mltr  ISOB^       hS^^L 
ThiB  date  is  extremely  siguifioant.    It  is  the  dat»  on  wbMi  Sir  «. 

John  Strachey's  rules  as  to  tenants'  right  of  oocapancy  in  Oodh  ^^4 1 
wereapprored  bj  the  Goreruor-General  in  Connoil.  Unless  tlie 
nhole  bistorj  of  the  recognition  of  tenant's  rights  of  oconpancj 
in  Oudh^s  to  be  disregarded  (a  brief  aocoant  is  given  in 
chapter  IV  of  Sykes'  Compendiam  of  Oadh  Talukdari  Law)  it 
is  clear  that  section  5  was  intended  toapplj  only  to  ex^proprietors 
who  had  becone  mere  tenantsiby  Augast  24tU  1866.  I  think 
also  that  apart  from  its  history«the  section  itself  is  quite  plain. 
On  the  face  of  it  it  applies  only  to  tenants  who  or  whose  prede- 
cessors had  been  in  possession  as  proprietors  at  some  time  with- 
in thirty  years  next  before  February  13th«  1856,  bat  who  had 
lost  their  j^roprietary  rights  and  had  become  (mere. tenants  by 
August  24tb,  1866. 

If  this  is  the  proper  construction^  of  the  section  then  it 
obviously  has  no  application  to  the  present  case.  Further  there 
is  no  evidence  in  the  present  ease  that  the  mortgagor  either  as 
proprietor  or  as  tenant  cultivated  or  held  the  plots  in  question 
on  August  24th,  1866.  Even  Bent  Act  Ruling  No.^43  does  not 
justify  a  presumption  in  favour  of  the  mortgagor  upon  this  point. 

To  my  mind  it  is  quite  clear  that  section  5  of  the  Oudh 
Rent  Act  does  not  apply  to  the  present  case  at  all.  Apart  from 
legislation  on  the  subject  the  transfer  of  an  entire  share  must 
be  held  to  include  every  part  of  and  everything  appurtenant  to 
that  share. 

The  plots  in  question!are  just  as  much  a  part*of  the!  share 
as  any  plots  in  the  occupation  of  the  transferor's  tenants.  On 
what  principle  can  the  transferor  apart  from  special  contract  be 
held  to  become  the  tenant  of  the  transferee  f  The  transferee 
is  not  entitled  to  the  actual  cultivating  occupation  of  the  land 
in  the  occupation  of  tenants  because  he  is  bound  by  the  leasee 
granted  by  the  transferor.  > 
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Akbftri 

Begam,  on 

her  dafttb 

Ixodad 

Huiain 

9. 

Badri  PrMad 
axMi  other  f. 


Jnst  before  the  transfer  the  transferor  was  no  one's  tenant 
in  respect  of  the  plots  in  question,  and  I  see  no  reason  why  np- 
on  the  transfer-deed  being  signed  he  should  become  the  tenant 
of  the  transferee. 

I  hold  that  the  plaintiffs  are  entitled  to  possession  of  the 
plots  in  ^nit  and  1  dismiss  this  appeal  with   costs. 
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SECOND  CIVIL    APPEAL,  No.  266  OP  1900.* 

Before  Mr,    Chamier, 

1902 
Manni  Lal  {Plaintiff)  r.  Bhaowan   Das  (^Defendant).  March  3. 

lUs  judtoata^Qttestion  of\  law,  decision  0H^Stut  for  p08$e$Bion  of 
income  of  temple, 

On'Jht  9th  Janaary  1894  the  plaintiff  ^obtained  a  deofee  against  the  * 
defendant  for^tsessioa  of  a  share  of  the  income  of  a  temple  as  mortgagee. 
Subsequently  the  plaiotiif  by  the  action  of  the  defendant  lost  such  posses- 
sion as  be  hadjObtained  ander^his  decree.  He  then  brought  a  suit  in  which 
he  claimed  possession  of  the  same'share  alleging  that  there  was  still  due  to 
him  a  certain  sum  on  his  mortgage.  The  first  Court  decreed  the  claim. 
The  Oonrtjof  first  appeal  held  that  the  question,  whether  the  plaintiff  wsio 
entitled  to  possession  as  against  tha  defendant  being  a  question  of  law, 
was  not  res  judicata  under  theprevious  decree. 

Beldf  that  the  question  was  res  judicata. \The  preTioosi  decree  obtained 
by  the  plaintiff  although  passed  «ar  parte  was  yet  none  the  less  final  on  that 
account  and  distinctly  showed  that  the  plaintiff  was  held  to  be  entitled  to 
possession  of  the  share  in  dispute  as  mortgagee.  It  did  not  signify 
whether,  in  law,*the  decision  embodied  in  the  decree  was  right  or  waa 
wrong. 

Fob  AppbllaUt^— B.  Salig  Earn. 

For  Rbspondbnti  :  ^B.^Ishri^Parfhad. 

Chamibb.  a.  J.  C— On  the  9th  of  January  1894  the  plain- 
tiff obtained  a]  decree  against  the  defendant  for  possession  of  a 
6i  {annas  share  'of  the  income  of^the]  temple  Mansaram  as 
mortgagee,  there  being  then  dne  to  him  Bs.  443  odd  on  his 
mortgage.  The  plaintiff  in  NoTen»ber  1889,  bj  the  action  of 
the  defendant,  lost  snohlpossession  as  he  had  obtained  under  his 
decree.  In  the  present  snit  he  claims  possession  of  the  same 
share,  allegrng  that  there  are  still  |dne  to  him  Rs.  188-9-9  on 

*  Against  the  decree  of  W.  B.  a.  Moir,  Esq.,  District  Jndge,  Sitapnr,  dated 
ISth  May  1900,  rerersing  the  desree  o^Pandit  Hasari  Lal,  Mnnsif ,  Biswan, 
daled  23id  Febinary  lOOOr 
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Manfti  Ul  his  moi;tgf^e.  IJiefis^t  Qotirt  d^A^^d.tbe  olaini.  The  lower 
Bha^vnm  >^PpeUftte  Gourt  held  that  the  ijg^ht  to  receive  offerings  made 
^>M'  at  a  temple  is  not  capable  of  tntnsfer}  and  therefore  the  plaintiflT 
could  not  obtain  the  decree  for  possession  of  the  share  bat 
was  only,  ei^itled.tp  a,  deigr^o^fpr.  t|iie  snip  reimipipg.dii^jifiea 
the  mortgage.  The  Oonrt  held  that  the  question  whether  the 
plaintiff  waji  y^titlsjltp  p<tm99¥>n^.  ^gawrttHw.  dfii(m4»ixt'^ 
not  res  judicata  under  the  preyions  decree,  because  **ik.q|i^tim. 
of  law  cannot  be  ret  judicata.**  That  is  not  the  view  taken  by  the 
Allahabad  High  Court  in  Pkundo  ▼«  Jangi  Ifath  (1)  or  by  the 
Calcutta  High  Court  in  Gauri  Koer  v.  Audh  Koer  (2)  or  by  this 
Courf;  in  Dharma  ▼.  Bihrav^  Singh  {Z).  Th^  preTJous  decree 
oljj^ipcd  by  tl\p  pJMntiff5?A3pftBwd^«  jDjar^^but  i|  U  nowijie 
le^;%a]i  on  t^t  accQun^  apd  the  d^^iB^  H^i  dJUiktOpUy  ebPFH 
tlMitUihe  pMoiiff  wuibeU  to  jbo.  entitled  4d  ppaseeiion  o£^  the 
share  in  dispute  asttortgagee.  On  tto  auAorities  te  wfaieit 
1  have  referred  it  does  not  signify  whetheri  in  law,  the  dectsioo 
ei^bodietd  in  the  decree  w«jf  ri|;ht,oc  was  wrong. 

The  defendani*8  pleader  contends  4hat  the  {>hiltt(iff  can  teke 
nothing  by  a  decree  for  possesdon,  because  the  plaintiff  cannot 
comjpel  persons  attending  the  ehrine  to  make  over  their  offerings . 
to  him.    This  is  a  matter  with  which  1  am  not  now  concent 

The  OBcinon  oT  the  lower  appellate  Court  is  in  my  opinion 
erroneous.  I  accept  this  appeal*  set  aside  the  decree  of  that 
Court  and  restore  tbg,  4^9MM^.pf,ihe^  first  Qonjr^  ^i^«(9#s 
throughout. 

(1)    I.  L.  B.,  1ft  AU^  $27.  (2)    1.  L.  B^  10  Catc,  1087. 

(»)  8  o.  0.,  seh 
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SECOND  CIVIL  APP^lfc,  No  *3i2  OlF  190&> 

u-CH 

Before  Mr,   MMeod; 

Habdwab  Pbasad  (Ptamtif)  v.  I^aja    Pba^Ib  ^aAadub       1902 
Svn^m  onAloiketB  (Defendmis).  ^^^   ^ 

Limtto<^dft— ilpiMOl  >KMi  ^ond  Um/B^Wani  of fimdt  to fiU  Ofpml^ 
**8ujfieient  eoMie^'^Indian  LimitaiiM  Aci^  $.  S, 

In  an  appeal  the  order  appealed  againat  was  dated  13th  Decemher  lit}9« 
The  appellant  had  ftO  days  to  appekl.  de  had  in  addition  4  da^d,  the 
time  required  tbr  ohtaioing  a  copy  of  the  oi^de¥.  This  gaV(&  hiiXi  Utaib  €11 
the  17tb  Mareh  1900  to  file  hie  appeiiL  The  im  and  18th  Mat^  w^re 
hoHdayt,  and  the  Oomti  opebed  on  Monday  the  19tb  llardh.  KothlAg 
was  done  1^  tb^  90th  March  when  an  application  for  reviiion  was  filed. 
The  application  was  dbposed  of  on  the  25th  Jane  1901  by  an  order  die- 
mifliing  it  on  the  ground  that  an  appeal  lay.  The  appeal  wds  filed  on  the 
80th  Jaly  1901.  With  the  appeal  the  appellant  filed  an  affidavit  With  the 
objei;t  of  explaining  the  delay  tM  brfo^tig  th%  oiiee  niuter  th6  eeeobd 
ptra^ph  of  8.  5  of  the  Ihdian  LiftiilaHoii  Aot.  Dividfftg  the  time'  that 
eiafieed  between  the  date  of  the  ord^  aj^feldbd  against  and  the  date  of 
ictoaHy  filing  the  appeal  into  three  periods,  namely,  from  the  13th  Decem- 
ber 1899  to  the  tOtb  March  1900,  from  the  20th  March  1900  to  the  2&& 
Jane  1901,  and  from  the  t5th  June  1901  to  the  30th  Jdly  1901  ;  his  ^tpW 
nation  as  reg&ids  the  firAt  period  was  thiit '#h&n  oh  thb  16lEi  Mkt<^  1900  hk 
went  to  certain  pleaders  for  legal  advice,  he  #M  Mitised  to  file  an  appliea- 
tion  for  revision  which  he  consequently  did  onithe  20th  March.  No  affidavit 
from  any  one  of  those  pleaders  was  fifed  ih  ntpp^H  dt  thitf'siiifeiAent.  As 
re^:aM*  thd  sSodttd  peH6d  he  stUtM  th^t1i«  iM'56ifi»  Mepros^entrng  his 
St4>B<i«tibn  for  r«f  iiioil.  As  reguds  the  third- period  be  alie^ted  it  to  have 
iMftSj^ntioTiiurig^theileoessafy  funds,  the  sam  required  being  Bs.  10. 

Oeli,  that  wlthOiHt  decidftig  WhMI^,  «  tb^  a^^pimMfft  hoM  fOe 
believed  the  case  was  one  for  revision,  and  not  for  appeal,  tbit  Wenld  be 
n  sufficient  cause  for  excluding  the  second  period,  bis  delays  in  the  first 
and  third  periods  were  s&fficient  to  put  htihoilt  <^  Ooctrt;  and  fhi(t  lie 'failed 
to  make  out  ^cfffidi^fxit  cifitstf  iMM  tlAfM^ilBg  bf  s.6  of  the  Indtiii 
LMiit&liOtt  im. 


*  Against  the  dedrVtf  Of  0.  H.  B5bbr«i,>W|^  0^01  Jnd^  B«e  fisreU, 
difedlSthDMknb^r  1899,  f^}eMflg. the  sppW  £iob&  the  deeree  o£  8fti jad 
Sboaf  iMi»  Suboidiaato  Joage,  Partabgacii,  dated  list  Asgvt  1899, 
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Hardwar  W%pt  of  ^unds  does  not  ooiiQtjttte  a  sufficient  caase  w  itbin  the  mean- 

Parshad       fog  of  a.  5  of  the  Indian  Liftiitation  Act. 

iahi^'ur  Fob  Appellant  : — Mr.  IS.  Manuel. 

Singh 
and  others.  p^^  RbspondbntS  i-Saiyad  Nabi-ullah. 

Maolbod,  0.  J.  C* — la  ibis  case  a  preliminarj  objeetion  is 
taken  that  the  appeal  is  barred  bj  limitation.  The  order  appeal- 
ed against  is  dated  13th  Deeember  1899.  The  appellant  had  90 
days  io  apt>eal.  He  had»  in  addition,  4  days,  the  time  required 
for  obtaining  a  copy  of  the  order.  This  gave  him  time  till  the 
17th  March  1900  to  file  his  appeal.  The  17th  March  was  a 
Saturday  and  was  a  holiday  on  accouQt  of  the  Holi.  The  next 
^  day  was  Sunday  and  the  Court  opened  on  Monday  the  19th 
March.  The  appeal  to  have  been  within  time  should  have  been 
presented  on  that  day,  but  nothing  was  done  till  the  20th  March 
when  an  application  for  revision  was  filed.  That  application 
was  disposed  of  on  the  25th  June  1901  by  an  order  dismissing 
.it  on  the  ground  that  an  appeal  lay.  The  appeal  was  filed  on  the 
30th  July  1901.  With  the  appeal,  the  appellant  filed  an 
aflSdavit  with  the  object^  of  explaining  the  delay  and 
bringing  the  case  under  the  second  paragraph  of  section  5 
^of  the  Indian  Limitation  Act.  The  appellant  has  to  satisfy  this 
Court  that  he  had  sufficient  tause  for  not  presenting  the  appeal 
within  the  proper  period. 

The  time  that  elapsed  between  the  date  of;  the  order 
appealed  against  and  the  date  of  actually  filing  the  appeal  may 
be  divided  into  three  periods,  namely,  from  the  13th  Decem- 
ber 1899  to  the  20th  March  1900,  from  the  20th  March  1900  to 
the  25th  June  1961,  and  from  the  25th  June  1901  to  the  30th 
July  1901- 

As  regards  the  first  period  it  may  be  observed  that  even  if 
the  period  during  which  the  appellant  was  prosecuting  hit  cas9 
for  revision  were  excluded,  that  by  itself  would  not  help  him 
because  the  period  for  filing  the  appeal  had  already  expired 
before  the  application  for  revision  was  prosented.  The  appellant 
has  to  g6  further  and  he  contends  that  he  did  not  present  an 
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appeal,  beoaase  he  believed   tbai  an  tpplicattoD  for  revisioii  was      Htfdwar 
the  proper  procedure  srd  thai  that  is  a   sufficient  poTise.  As  to        ^*^^ 
how  he  arrived    at   bis    beh'ef,   it  is   clear   from   his  affidavit    B^i^^wrteb 
that  he  did  absoluielj  nothing  tilhbe  15th  March,  which  would        Siagk 
Itave  allowed  him  a    single  da'y  to  take  legal  advice,  assuming 
tlie  17th  bad  not    been  a  holiday.   The  16tb  March,  the  day  he 
allowed  himself  for  obtaining  legal  advise,  was  also  a  Holi  holi- 
day, not  a  very  suitable  one  for  the  purpose  at  first  sight.  He  says 
in  his  affidavit  that  he  wen  t  ronnd    showing  the  papers  to  various 
pleaders  of  Laoknow  and  that  all  of  them  were  of  opinion  that  a 
revision  of  the  order  should  be  sought.     T  bere  is    not  a  single 
affidavit  from   any   one  of  th  ose  pleaders  in   support  of  his 
sutement. 

Generally,  as  regards  the  first  period,  it  may  be  remarked 
that  it  is  cifar  that  the  appellant  left  everything  to  the  last 
moment  and  showed  ud  diligence  iu  looking  after  his  case. 

As  regards  the  third  period,  even  if  the  second  period  is 
excluded  from  the  coroputa  tion  altogether,  it  was  obviously  the 
a:  pellant's  duty  to  prefer  his  appeal,  as  speedily  as  possible, after 
the  termiuat  ion  of  the  proceedings  in  connection  with  the  appli- 
cation for  revision.  In  his  itffidavit  the  appellant  tries,  to  begin 
with,  to  account  for  the  time  from  the  25th  June  to  the  14th 
July,  namely,  a  period  of  19  days.  He  says  that  it  was  occupied 
in  maki  ng  arrangements  to  raise  the  necessary  funds,  the  sum 
required,  it  may  be  noted,  being  Bs.  10.  After  that  he  took 
another  four  days  to  o  btain  a  copy  of  the  order  of  the  Judicial 
Commissioner  in  the  revision  case,  an  order  which  occupies 
eight  lines  of  manusc  ript.  The  next  three  days  he  spent  in 
going  round  and  showin  g  this  copy  to  various  pleaders.  He  says 
that  he  found  that  a  copy  of  the  judgment  of  the  District  Judge 
of  Bae  Bareli  would  be  required  and  he  managed  to  get  that  by 
the  24th  July,  and  there  his  account  of  how  he  spent  his  time 
ends.  He  presented  his  appeal  to  the  office  on  the  26th  July 
1901  for  the  purpose  of  the  usual  office  report.  It  was  then  the 
appellant's  duty  to  take  it  back  and  present  it  in  Court,  The 
26th   July    1901   was  a  Friday.    The  appellant  could  have 
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presented  his  appeal  either  en  Saturdnj  iLe  27<h  or  Mondaj 
the  29ih  Jply,  but  he  did  not  appear  ^^IMj  it  till  (he  SOth  Julj. 
fie  has  not  a  ttenopted  to  acconnt  for  the  period  from  the  24tli 
to  the  30tb  Jalj.  As  regards  the  19  days  alleged  to  have  been 
spent  in  raising  funds,  it  has  been  held  hy  the  Allahabad  Bigh 
Court,  the  Calcutta  Bigh  Court  and  other  Courts,  that  poverty 
and  want  of  means  do  not  constitute  a  svflBcient  cause  within  the 
meaning  of  section  5  of  the  Indian  Limitation  Act.  Begard- 
ing  the  third  period  as  a  whole;  it  may  be  observed,  that,  as 
in  the  cause  of  the  first  period,  there  was  considerable  inaction 
and  want  of  due  diligence  on  the  part  of  the  appellant.  The 
appellant's  difficulties  seems  to  have  arisen  chiefly  from  his  oira 
procrastination,  and  no  indulgence  cau.be  ^ho'^n  to  delay  arinog 
from  that  cause  • 

It  is  unnecessary  to  consider  whether  if  he  bona  /W^  believed 
the  case  was  one  for  revieion,  and  not  for  appeal,  that  would  be 
a  sufficient  cause  for  escluding  the  second  period.  Bis  delays 
in  the  first  and  third  periods  referred  to  above  suffice  to  put  him 
out  of  Court.  1  do  not  consider  that  the  appellant  has  made 
out  sufficient  cause  within  the  meaning  of  section  5  of  the 
Indian  Limitat  ion  Act.  The  appeal  is  accordingly  dismissed 
with  costs. 
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RENT  APPEAL/No.lllOOF  1901.« 

Before  Mr.  Ghamier. 

Mohammad   Mbhdi  Ali  Khan,  {Plaintif)  v.  Ram  Charan    -  ^^^^ig 
an  J  others,  (Defendants,) 

Interest  on  arrears  of  rent  ^Tenant,  suit  for  arrears  of  rent  and  interest 
agaifist— Settlement  Courts  decree  of^  Under -proprietary  right^Eent  Act 
\Oudh]  1886,  M.  3  and  141. 

In  a  suit  for  arrears  of  rent  ani  interest  oq  those  arrears  the  questioQ 
to  be  deciJeil  was  whether  or  Qot  the  plaintiff  was  entitle  1  to  the  interest 
claimed,  la  the  settlement  Court  the  predecessors  of  the  defeadaats 
»ied  the  predecessors  of  tiie  plaintiff  for  sub-proprietary  rights  in  tha 
Tillage.  The  settlement  officers  held  that  the  claimaots  were  not  entitled 
to  a  sub-settlement  an  1  p  isseJ  the  following  decree,  **  a  right  of  perma- 
nent lease  with  remission  of  18  per  cent,  in  estimated  assets  decreed  to 
plaintiflEs,  Tlw  rent  being  liable  to  revision  after  each  decade.  The  rent 
is  now  fixed  at  Rs.  412.  The  plaintiffs  will  not  be  at  liberty  to  sell  or 
mortgage  without  authority  from  the  over  lord."  Heldy  that  the  decree 
of  the  settlement  Court  was  for  a  heritable  non-transferable  lease  snoh 
ts  18  mentioned  in  section  40  of  the  Land  Revenue  Act  of  1876.  The 
provisions  that  the  rent  might  be  revised  every  ten  years  told  strongly 
against  the  view  that  thd  settlement  officer  intended  to  give  the  daimftnts 
and  under-proprietary  riglit.  Held^  therefore,  that  the  defendants  were  not 
under-proprietors  but  even  tenants  as  defined  in  section  3  of  the  Oudh 
Rent  Act,  and  as  such  were  liable  under  section  141  of  that  Act  to  pay 
interest  on  arrears  of  rent  due  from  them. 

Fob  Appellant  : — B.  Lachman  Das- 

Fob  Rbspondbnts  :— P.  Gokaran  Nath  MUra. 

Chamibr,  a.  J.  0.— Tills  was  a  suit  for  arrears  of  rent  and 
interest  on  those  arrears.  The  only  question  to  be  decided  in 
this  appeal  is  whether  or  not  the   plainiiff-appellant  is    entitled 

to  the  interest  claimed.  _^_^^ 

«  Against  the  decree  of  Kuar  Bharat  Singh,  District  Judge,  Rae  Bareli, 
dated  22nd  June  1901,  affirming  the  decree  of  M.  Vindhesri  Praiad,  Deputy 
Collector,  SulUnpur,  dated  27th  July  1900. 
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Hobamnuid  T^e  dechioQ  of  this  qudstioQ   depeais     npon   whether  the 

^^hl^        defendants  are   uader-proprietors  or   are    only   tenants  of  the 
plaintiff. 


Bam  Chaiaa 
and  oiben. 


In  the  settlement  Ooart  the  predecessors  of  the  defendants 
sued  the  predecessors  of  the  plaintiff  for  sab-prop  rieiary  rights 
in  the  village.  The  settlement  officer  held  that  the  claimants 
were  not  entitled  to  a  snb-settlement,  but,  as  the  then  defend- 
ants conceded  to  them  a  right  to  a  permanent  lease,  the 
settlement  officer  passed  a  decree  in  these  terms. 

Dbgrbb — **  A  right  of  permanent  lease  with  a  remission  of 
15  per  cent,  in  estimated  assets  is  decreed  to  plaintiff.  The 
rent  being  liable  to  revision  after  each  decade.  The  rent  is  now 
fixed  at  Bs.  412.  The  plaintiffs  will  not  be  at  liberty  to  sell 
or  mortgage  without  authority  from  the  over  lord,'* 

The  lower  appellate  Court  seems  to  have  assumed  rather 
than  decided  that  under  this  decree  the  defendants  were  unde^ 
proprietors. 

^^  Under-proprietor"'  is  defined  in  the  Rent  Act  as  meaning 
any  person  possessing  a  heritable  and  transferable  right  of  pro- 
perty inland  for  which  he  is  liable  to  payment.  Mr.  Gfokiian 
Math  who  appeared  to  support  the  decree  under  appeal  as  a 
amicus  curiae  contended  that  the  closing  words  of  the  settlement 
decree  should  he  construed  not  as  restricting  the  right  of  trans- 
fer but  as  allowing  transfers  on  the  formal  consent  of  the 
talukdar  being  obtained,  fie  aUo  referred  me  to  the  case  of 
Kesho  Singh  v.  Mohammad  Azim  [1].  In  that  case  a  decree 
was  given  for  a  permanent  hereditary  farming  lease  and  nothing 
was  said  about  the  power  of  transfer.  In  the  present  case  the 
defendants*  predeoess  ors  claimed  but  were  refused  sub-proprie- 
tary rights.  I  see  no  reason  why  their  ordinary  meaning  should 
not  be  given  to  the  words  of  tho  condition  that  the  decree- 
holder  was  not  to  sell  or  mortgage  their  rights,  the  words  which 
follow,  namely,  **  without  authority  from  the  over  lord"  do  not 
deprive  the  condition  of  its  force.    It  appears  to  me  that  the 

[1]    9  O,  O.,  TO. 
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decree  was  for  a  heritable  noo-transferable  lease  such  as  is  men- 
tioned in  section  40  of  the  Land-Revenae  Act  of  1876.  The 
provision  that  the  rent  might  be  revised  ever j  ten  years  tells 
strongly  against  the  view  that  the  settlement  officer  intended  to 
give  the  claimants  an  under-proprietary  right. 

If  it  were  held  that  the  defendants  were  nnder-proprietors 
as  defined  in  the  Rent  Act,  the  result  would  be  that  if  the  defend- 
ants failed  to  pay  their  rent  the  plaintiff  could  not  eject  tiiem 
but  would  be  obliged  to  put  their  rights  upto  sale  and  this  not- 
withstanding the  express  condition  of  the  settlement  decree  that 
those  rights  should  not  be  transferred  mthout  his  consent.  I 
bold  that  the  defendant  are  not  under-proprietors  but  are 
tenants  as  defined  in  section  3  of  the  R<)nt  Act.  They  are  there- 
fore liable  under  section  141  of  that  Act  to  pay  interest  on 
arrears  of  rent  due  from  them. 

Iq  lieu  of  the  decrees  of  the  Courts  below, I  pass  a  decree  in 
favour  of  the  plaintiff  against  the  defendants  for  Rs,  141  with 
iatereat  at  6  per  cent,  per  annum  from  the  date  of  the  first 
Court's  deeree  till  realisation,  aod  costs  in  all   three  Courts. 


Mohammad 

Mebdi  AH 

Ehaa 

Bam  Gharan 
and  othert. 
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SB^-  622..  0-  P-  0. APPLICATION,  No.  269  OF  1901.  • 

8BC.  26  OF  ACT  IX  OF  1887  L,l.KJM>.±±^J    , 

Be/ore  Mr,  Chamier. 

1902  DiLDAR  Ali,  (Defendant)  v.  HiRU  and  another,  (Plcuntift). 

Mat.  5.  :o: 

Revision,  appUeaUonfor-^Order  of  Court  dirBcHng  issue  of  commi$9i(m 
to  examine  female  witness  and  refusing  to  decide  preliminary  issues  of  law -^ 
Civil  Procedure  CodCj  s.  622— Jttrt«dicfion. 

The  defendant  in  execution  of  a  decree  which  he  had  obtained  against^ 
one  O  attached  four  goats  and  four  lambs.  The  plaintiflE  claimed  animals 
and  objected  to  the  attachment.  Hie  claim  was  disallowed  under  b.  281 
of  the  Code  of  Civil  Procedure  and  the  animals  were  sold  in  execution  of 
the  defendant's  decree.  The  plaintiff  subsequently  brought  a  suit  in  which 
he  claimed  from  ithe  defendant  the  amount  which  the  latter  had 
realized  by  the. sale  of  the  animals.  The  Court  which  tried  the  case  held 
that  it  was  cognizable  by  the  Court  of  Small JCauses  andjdecreed  the  claim. 
Heldj  that  the  suit  was  one  to  establish  the  right  which  he  claimed  to  th« 
animals  that  it  was  instituted  under  section  283  of  Civil  Procedure  Code 
that  as  such  it  was  excepted  from  the  XJOgnizanoe  of  the  Court  of  Small 
Causes. 

For  Applicants  : — B.  Shankar  Parshad, 
For  the  other  side  : — B,  P.  0.  Gupta. 

ORDER. 

Chamier,  A.  J.  0. — This  is  an  application  for  revision  of 
a  judgment  and  decree  passed  by  the  Munsif,  (North),  Lncknow 
azercising  the  powers  of  a  Judge  of  a  Court  of  Small  Causes. 

The  defendnnt  Dildar  Ali  in  execution  of  a  decree  which 
be  bad  obtained  against  one  Qaneshi  attached  four  goats  and 
four  lambs. 


*  Against  the  decree  of  Pandit  Boraj  Narain  Bahadur,  Monsil  (North;, 
Lttcknow. 


Digitized  by 


Google 


Vol.  v.] 


THE  OUDH  CASES. 


191 


The  plaintiff  claimed  the  animals  and  objected  to  the  attach-  Dildar  AM 

ment.     His  claim  was  disallowed  under  section  281  of  the  Code  Him  and 

of  Civil  Procedure  and    Iho  animals  were  sold  in  execution  of  ^^^   ^^' 
the  defendant's  decree* 

In   this   suit   the  plaintiff  claims   from  the  defendant  the 

amount  which   the   latter   realized  by   the  sale  of  the  animals. 

The   Court  below  has   held  on   the  authority  of  two  reported 

cases  that  the  suit  is  cognizable  by  a  Court  of  Small  Causes  and 

has  decreed  the  claim.    The  only  point  taken  in  revision  is  that 

the  suit  is  one   '^  instituted  under  section   283  of  the   Code  of 

Civil  Procedure  "   and  is  therefore  under  cl.  [20]  of  schedule 

ii,  Act  IX  of  1887,  exempted  from  the  cognizance  of  a  Court  of 

Small  Causes. 

The  first  case  referred  to  by  the  Court  below  is  that  of 
Daoud  Beg  v,  Kullappa  [1].  It  was  held  in  that  case  that  a  suit 
of  the  nature  was  cognizable  by  a  C<mrt  of  Small  Causes  cons- 
tituted under  the  old  Small  Cause  Court  Act  of  1865,  but  the 
language  of  the  present  Act  IX  of  1887  Is  very  different  from 
that  of  the  Act  of  1865,  and  obviously  the  decision  is  not  an 
authority  upon  the  question  which  arises  in  thb  case. 

The  other  case  relied  upon  by  the  Court  below  is  that  of 
Raghunath  Mukund  v.  Sarosk  Kama  [2].  It  was  there  held  that 
a  suit  somewhat  like  the  one  before  me  was  not  a  suit  for  a  ' 
declaratory  decree  within  the  meaning  of  section  9  (s)  of  the 
Presidency  Small  Cause  Court  Act  XV  of  1882,  although  it  was 
a  suit  under  section  283  of  the  Code  of  Civil  Procedure. 

I  do  not  understand  how  the  Court  below  could  have 
supposed  that  that  case  was  an  authority  for  the  proposition  that 
the  present  suit  was  not  a  suit  instituted  under  section  283  of 
the  Code  of  Civil  Procedure. 

Decisions  'pronounced  upon  the  interpretation  of  the*  Acts 
of  1865  and  1882  are  of  very  little  assistance  and  I  do  not  pro- 
pose to  refer  to  them. 


[1]    I.  L.  B.,  U  Mftd.,  291. 


m    L  L,  B.|  33  Btm.,  t66, 


Digitized  by 


Google 


198  THE   ODDH   CASES.  [Vou  V. 

Dild«r  Ali  It  is  clear  tbai  the  order  of  the  Court  wbich   executed  the 

HiniMid       defendant's  decree  dismissing  the  plaintiffs  objection  was  aa 
order  nnder  section  281,  Civil  procedure  Code.  That  Court  held 
that  the  animals  belonged  to  the  judgment-debtor.  Section  283 
provides  that  subject  to  the  result  of  a  suit  to  establish  the  right 
of  the  claimant  an  order  under  that  section  shall  be  conclusive. 
In  the  present  suit  the  plaintift  asserts   that    that  order  wus 
wrong«     Indeed  unless  he  cau  show  that   it  was  wrong  he  caa- 
not  succeed  in  obtaining  a  decree.     It  appears  to  me  impossible 
to  hold  that  the  present  suit  is  not  a  suit  to  establish  the  right 
which  he  claimed  to  the  animals,  for  in  effect  the  plaintiff  asks 
the  Court  to  find  that  the   animals,   belonged  to  him  and  then 
to  give  him  a  decree  for  their  value. 

I  hold  that  it  is  a  suit  of  that  nature  and  therefore  that  it  is 
a  suit  instituted  under  section  283  of  the  Code  of  Civil  Proce- 
dure. As  such  it  is  excepted  from  the  cognizance  of  a  Coart 
of  Small  Causes. 

I  set  aside  all  the  proceedings  in  the  Court  below  and  direct 
that  Court  to  return  the  plaint  to  the  plaintiff  for  preeentatioa 
to  the  proper  Court. 

The  api^icant  will  get  his  costs  here  and  in  the  C^urt  below. 
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BENCH. 

RENT  APPEAL,  No.  51  OF  1901.» 

Before  Mr.    Maeleod  and  Mr.  Chamier. 

SuNDAR,  CHA.VBE^(Defendant)  v.  Mahant  Har  Charan  Das,    1902 
(Plaintiff),  May  26. 

Rent^  arrears  of— Tenant  admitted  to  holding  of  an  occupancy  tenant 
at  enhanced  rent — Enhancement  of  rent  of  tenant  succeeding  occupancy 
tenant— Rent  Act  (Oudh)  1886,  f.  47. 

A  tenant  with  a  right  of  occupancy  in  a  holding  At  a  rent  of  Rs.  90 
tra.  8.  was  ejected  therefrom  in  due  course  of  Ww.  The  defendant  took 
part  of  the  above  holding  at  a  rent  of  Rs.  20  and  executed  a  kahuliat 
therefor.  The  plaintifiE  (landlord)  sued  the  defendant  for  the  recovery 
of  his  rent  at  the  rate  of  Rs.  20.  The  defendant  contended  that,  as  the 
rent  payable  by  the  ont-going  tenant  averaged  less  than  Rs.  2  per  bigha 
and  the  rent  payable  by  him  under  his  kabuliat  averaged  over  Rs.  9  per 
bigha,  the  enhancement  was  iUegal. 

Eeld^  that  section  47  of  the  Oadh  Rent  Act  had  no  application  to  the 
case  of  an  occupancy  tenant  being  succeeded  by  a  tenant  not  having 
right  of  occupancy,  and  that  therefore  the  rent  clnimed  by  the  plaintifE  at 
the  enhanced  rate  mentioned  in  the  hahuUat  was  perfectly  legal  and  hot 
was  entitled  to  reeover  it  from  the  defendant. 

For  Appellant  :— B.  Laehman  Das. 

For  Respondbnt  : — Mr.  E.  Manuel. 

Maclbod,  0.  J.  C.  and  Ckamibr,  A.  J.  C— The  faots  of 
ibis  case  are  exceedingly  simple. 

A  tenant  with  a  right  of  occupancy  in  a  holding  of  46 
bighas  2  biswas  at  a  lamp  rent  of  Rs.  90-8-0  was  ejected  there- 
from in  dne  course  of  law. 

*  Against  the  decree  of  B.  A.  Kendall,  Bsq.,  District  Judge,  Gonda,  dated 
19th  February  1901,  reversing  the  decree  of  IC.  Obniam  JiUni,  Deputy  Oollector, 
Oonda,  dated  9th  January  1901, 
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The  defendaDt-appellant  and  one  Ramantar  Ohanbe  then 
took  2  bighas  16  biswns  part  of  the  above  holding,  at  a  rent  of 
Rs.  25-3-0,  and  executed  a  kabuUcU  therefor  of  th^  2  bighas  16 
biswas.  The  appellant  is  it  seems  the  tenant  of  2  bighas  2  biswas 
at  a  rent  of  Bs.  20-3-0,  and  Ramantar  Chanbe  holds  the  remain- 
ing 14  biswas  at  a  rent  of  Rs.  5. 

The  question  for  decision  is  whether  the  respondent  is 
entitled  to  recover  rent  from  the  appellant  at  the  rate  of 
Rs.  20-3-0. 

The  appellant  contends  that,  as  the  rent  payable  bj  the  out- 
going tenant  averaged  less  than  Rs.  2  per  bigha  and  the  rent 
payable  by  him  under  his  kabuliai  averages  over  Rs.  9  per 
bigba,  the  enhancement  is  obviously  illegal  and  the  suit  should 
be  dismissed. 

The  District  Judge  disposed  of  the  contention  by  say'Uj; 
that  when  a  new  tenant  comes  in  the  landlord  can  charge  him 
any  rent  that  he  pleases,  and  it  is  only  when  the  same  tenant 
takes  a  second  habuUat  that  any  question  of  the  legality  of  the 
enhancement  can  arise.  This  statement  of  the  law  is  clearly 
erroneous,  and  is  in  direct  conflict  with  the  decision  of  this 
Court  in  Ramanand  v.  Nadir  Alt  Khan  (1)« 

Two  questions  have  been  argued  before  us,  namely,  (1) 
whether  in  a  case  like  the  present  where  the  holding  of  the 
out-going  tenant  is  not  co-extensive  with  the  holding  of  the 
in-coming  tenant  and  where  the  former  holding  was  held  at  a 
lump-rent  it  is  permissible  to  take  the  average  rent  per  bigha 
of  the  two  holdings  ;  compare  one  with  the  other  and  on  that 
alone  determine  the  legality  or  illegality  of  an  enhancement, 
and  (2)  whether  section  47  of  the  Rent  Act  applies  to  the  case 
of  a  tenant  with  a  right  of  occupancy  being  succeeded  by  a 
tenant  not  having  a  right  of  occupancy. 

Upon  the  first  question  it  is  obvious  that  if  the  average  rate 
of  rent  per  bigha  were  a  sufficient  teat  of  an  enhancement  Jtheo 

(1)   1  Q.  C,  7a. 
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the  enbancement  ia  the  present  case  would  be  illegal.  Bat 
"when  seTeral  plots  are  held  together  at  a  lamp  rent  there  is 
no  presumption  that  they  are  all  of  equal  value  ;  on  the  oon- 
trary  the  probability  in  the  great  majority  of  cases  is  that  the 
various  plots  differ  very  considerably  as  regards  quality  and 
adyantages.  We  do  not,  however,  think  is  necessary  to  ezpresa 
oar  opinion  upon  this  question  which  seems  to  us  by  no  means 
free  from  difficulty,  for  we  are  clearly  of  opinion  that  the 
second  question  sbpuld  be  answered  in  the  negative  with  the 
result  that  the  appeat^nust  be  dismissed. 

It  would  be  strange  if  section  47  applied  to  such  a  case  as^ 
the  present  one,  for  a  tenant  with  a  right  of  occupancy  ia 
entitled  to  hold  at  a  rate  of  rent  12^  per  cent«.  i.  ^.,  two  annas 
in  the  rupee  below  the  rate  of  rent  payable  by  a  tenant  not 
having  a  right  ot  occupancy  for  land  of  a  similar  description  and 
with  similar  advantages  situate  in  the  same  village,  and  the 
result  of  applying  section  47  to  such  a  case  as  the  one  before 
us  would  be  that  the  in-coming  tenant  would  be  entitled  to  hold 
for  seven  years  at  a  rate  ,6^  per  cent.,  below  the  normal  rate. 

We  do  not  think  that  the  Act  need  or  should  be  read  in  this 
way. 

Section  9  provides  that  tenants  with  a  right  of  occupancy 
are  entitled  to  receive  pattas  at  rates  of  rent  determined  in 
accordance  with  the  provisions  of  Part  A  of  Chapter  lY  ;  and 
section  10  provides  that  tenants  not  having  a  right  of  occupancy 
are  entitled  to  pattas  for  the  terms  and  at  the  rates  prescribed 
by  Part  B  of  Chapter  IV,  Part  A  of  Chapter  IV  deals  exclu- 
sively with  tenants  having  a  right  of^ocupancy  while  part  B  of 
that  chapter  deals  exclusively  with  tenants  not  having  a  right 
of  occupancy. 

The  object  which  the  Legislature  had  in  view  in  enacting 
section  47  is  shown  by  a  reference  to  section  38.  The  latter 
section  read  with  sections  86  and  37  provides  that  a  landlord 
may  enhance  the  rent  of  a  tenant  not  having  a  right  of  occo- 
pancy  either  by  contract  or  by  notice  of  enhancement,  but  the 
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enhaBcement  is  in  either  case  limited  to  one  anna  in  tbe  rupee 
and  can  only  take  place  at  the  expiration  of  the  term  of  seTen 
years  referred  to  in  section  36  or  section  87.  Instead  of  en- 
hancing the  tenant's  rent  the  landlord  may  at  the  expiration  of 
the  tenancy  eject  the  tenant,  bnt  ejectment  Is  disconraged,  firstly 
by  tlie  imposition  of  a  court-fee  on  the  notice  of  ejectment,  and 
secondly  by  the  provision  in  section  47  that  the  landlord  may  . 
not  take  from  the  in-cbming  tenant  a  higher  rent  than  he  could 
have  got  from  the  old  tenant  by  means  of  an  enhancement  of 
bis  rent.  An  occupancy  tenant,  who  pays  his  rent,  cannot  be 
ejected  and  therefore  no  provision  like  section  47  is  required  for 
his  protection. 

Gb6ii<jn  47  U  obvfouiify  f^t  6f  the  sch^ihe  YcJr  AlsbbnragTug 
the  6jcldtlrien^  of  tenants  who  Mvh  tiot  a  right  of  tfcicupancy. 
lt&(fpea]fsto1^^6  bMn  tbkcted  rlBi{her  In  the  intereyt  oT  the 
btft-gofng  ti^nt  thaii  fto  pifdtdbtion  6f  ihetn-comin'^  Ceniuit. 
It  hk  matter  Of  Wstdrf  that  Ae  Ondli  Bent  Aot  of  1^6^  "iirai 
fepiiattd  tni  the  i)reiletit  Act  was  ^assM  maiiily  with  th^  ol^ect 
of  p j«vtlnfing  i!h^  whoMale  elfictiib  df  t(»ifl(nift« 

THiLJfpUktn  tb  ixs  aMUdclion  47  hn^  no  appBcktitfn  What- 
ever to  the  oas6  of  an  occupancy  tenant  being  succeeded  Vf  k 
tenant  not  having  a  right  of  occupancy.  Wo  lUsmiaa  tbo  an^ 
with  costs. 
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SECOND  GlYlh  A^PJJ^U  No.  430  OF  190p.* 

Before  Jfr.  Chamier. 


'lo: 


Uaxavix  {Defendant)  v.  Au  Mima  md  others  (Plaintiff.  1902 
:o: May  18. 

Mortgage  of  property  of  minor  $on$  hp  molher^ Decree  againBt 
minors  repreeented  by  gviardian  ad  litem  upon  mortgage^Blinor'i  righi 
on  attaining  majority  to  repudiate  alienation^  of  hit  ehare  by  mo^r^ 
ffmrdian-rMohan^n  ^Kflap-r^«>l^froii  4et,<^.t  12  »pf^,  ii-rrSmt^' 

B  tUe  owyif r  p{  m  M  $itiU9  iikaro  in  n  vill^^  dfTifed  oaA?lMirtih  thpwi 

to  hit  wife  iP  and  her  three  «qm  JST.  M.,  8.  M,,  and  iA.  M^  ia  eqnal  ekane. 

He  sUted  in  his  will  that  his  8  annas  share  was  subject  of  a  mortgage  for 

Rs.  300  of  which  Rs.  75  should  be  paid  by  JF  and  her  ^ree  sons.    When 

H  died  in  Febro^ry  1086  all  the  interest  oa  the  mortgage  had  Jbeen  paid 

upto  the  end  of  December  1885.    On  February  16th  1889  H.  M.,  who  had 

attained  majority,  and  ^  purpejPtinjp  to  fct  f or  h^etf  aAd  Mr  tF«  sons 

8.  if.,  and  A.  M.,  who  were  still   minors,  mortgaged  the   two  annas  share 

to  the  defendant  for  Re.  800.     In  September  1894  the  defendant  obtained 

a  decree  opon  the   mortgage  in  a  soit  in  which  ^  was  appointed  guardian 

mdliUM  for  the  miaors  and  in  exeonyon  of  the  deonee  in  that  suit  :he 

pMsehased  the  property  himself.    Qn  Ootol>er  18^  1898  8.  M^  sold  ius 

rights  io  the  pl^otifE  fL    Pn  June  1st  1899  ^he  pl^*n)tilEs(4.  M-t  fnd  /?.) 

sued  the  defendant  for  recoysry  of  a  onj  j^na  ahare,  that  is,  six  pies  of 

A.  M.  and  six  pies  of  0.  M.  In  the  plaint  it  was  stated  that  A.  M.  attain-      < 

ed  majority  on  October  15th  1896  and  8.  M.  on  August  20th  1898. 

Tlye  ^efendai^t  contended  that  ^e  manors  h;iying  be^n  lepi^se^^ 
in  their  suit  upon  the  mor^a|p  by  a  properly  appointed  ^nar<|ian  w^e 
bound  by  the  decree  obtained  therein,  unless  it  wa?  proved  thai  their 
guardian  had  been  guilty  of  fraud  and  negligence.  He  also  contended  that 
the  snit  was  barred  by  ait.  12,  aeh.  ii  of  the  Limitation  Act.  The  Court 
yassod  a  decree  in  favour  of  the  plaintiffs  for  possession  .of  the  one  anaa 
abue  provMUd  ;that  they  paid  to  th«  dffen^Mit  its.  130  sad  .mtccest  thsns- 
on  from  July  15th  1889.  This  fmvfk  was  mad^  np  of  ^he  proportiQQ^e 
amount  for  which  the  minors  were  liable  for  the  morti(age-debt  due  by 
iinirf atiier  amd  a  sum  which  it  wua  ^Nmd  th^t  F  h$d  bofroped  ior  their 
}^9»t. 

*  Against  the  decree  of  B.  Jwala  biased,  ^nbenliii^te  J«lcP»  I^iickiiaw, 
dated  I5th  August  1900,  conArming  the  deore^B  U  fif.  ^14;^^  ^I^in  %^dfir» 
M onsif  (North),  Lucknow,  dated  28th  April  1900. 
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Beld,  that  the  decree  obtained  by  the  defendant  did  not  stand  in  the 
way  of  the  plaintiffs. 

Held  further,  that  F.  not  haring  at  any  time  been  appointed  guar- 
dian of  her  minor  sons  or  their  property  by  any  Court  and  under  the 
Mohamedan  Law  not  being  a  near  guardian,  had  ao  power  to  deal  with 
the  property  of  her  minor  sons  and  therefore  the  sale  founded  upon  the 
mortgage  effected  by  her  conferred  no  title  upon  the  defendant  and  did 
not  need  to  be  set  aside  by  them. 

Jffeld,  therefore,  that  the  suit  was  not  barred  by  art.  12,  ach.  ii  of  the 
Limitation  Act.  Held^  further  that,  considering  the  equities  of  the  case, 
the  plaintiffs  should  be  compelled  to  pay  the  sum  of  Rs.  130  to  the  defend- 
ant before  being  allowed  to  recover  their  share. 

For  Appellants  :— Pandit  Gokaran  Nath  Misra. 

For  Rbspohdent  : — Mirza  Mohammad  Faseeh. 

Chauibr,  a.  J.  C. — Hasan  Mirza,  the  owner  of  an  eight 
annas  share  in  a  village  devised  one-fourth  thereof  to  his  wife 
Fatima  and  her  three  sons  Husain  Mirza,  Bikandar  Mirza  and 
Ali  Mirza  in  equal  shares.  He  stated  in  his  will  that  his  eight 
annas  share  was  subject  to  a  mortgage  for  Rs,  300  of  wbieh 
Rs.  75  should  be  paid  by  Fatima  and  her  three  'sons.  When 
Basan  Mirza  died  in  February  1886  all  tbe  interest  on  the 
mortgage  had  been  paid  up  to  the  end  of  December  1885.  On 
February  15th  1885  Husain  Mirza,  who  had  attained  majority, 
and  Fatima  purporting  to  act  for  herself  and  her  two  sons 
Bikandar  Mirza  and  Ali  Mirza  who  were  still  minors  mortgaged 
the  two  annas  share  to  the  defendant  Matadin  for  Rs.  800«  In 
September  1894  the  defendant  obtained  a  decree  upon  the 
mortgage  in  a  suit  in  which  Fatima  was*appointed  guardian 
ad  lit^m  for  the  minors  and  in  execution  of  the  decree  in  that 
suit  he  purchased  the  property  himself. 

In  tbe  plaint  in  the  present  suit  it  is  said  that  Ali  Mirsa 
attained  majority  on  October  15th  1896  and  Bikandar  Mirsa 
on  August  20th  1898,  but  the  lower  appellate  Court  did  not 
think  it  necessary  to  decide  whether  this  allegation  is  correct, 
^oause  it  considered  that  tbe  suit  was  governed  by  the  twelve 
y#ftrs'  rule  and  was  obviously  well  within  time. 
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Oa  October  18th   1898  Sikandar   Mirza  sold  bis  rights  to     -  Matadin 
the  pkintifiF  Rukaija  Begam   who  is  now  represented  by  res-      ah  Mina 
pondents  2  to  8.  •ndothera. 

The  present  suit  was  instituted  on  Jane  1st  1899  by 
Ali  Mirza  and  Bakaiya  Begam  for  recovery  of  a  one*anna 
sfaare,  i.  e.,  six  pies  are  the  porperty  of  Ali  Mirza  and  six  pies 
are  the  property  of  Sikandar  Mirza. 

The  lower  appellate  Court  agreeing  with  the  Court  of 
first  instance  has  passed  a  decree  in  farour  of  the  plaintiif  for 
possession  of  the  one-anna  share  provided  that  they  pay  to  the 
defendant  R^.  130-8*0  and  interest  thereon  from  July  15th 
1889.  The  sum  of  Rs.  130-8*0  is  made  up  of  the  proportionate 
amount  for  which  the  minors  are  liable  for  the  mortgage-debt 
du6f  by  their  father  and  a  sum  which  it  is  found  that  Fatima 
borrowed  for  their  benefit. 

The  first  point  taken  in  this  appeal  by  the  defendant  is 
that  the  minors  having  been  represented  in  the  defendant's  suit 
upon  the  mortgage  by  a  properly  appointed  guardian  ad  litem  are 
bound  by  the  decree  obtained  therein  unless  it  is  proved  that 
tbeir  guardian  was  guilty  of  fraud  or  negligence.  Reliance  was 
placed  upon  the  case  of  Cursandas  Natha  Ladkavahu(l)^ 
In  that  case  the  facts  were  that  the  execators  of  a  will  brought 
a  suit  to  have  the  will  construed  by  the  Coart  and  obtained  a 
decree.  Cue  of  the  defendants  was  a  minor  for  whom  his  father 
was  appointed  guardian  ad  UUm.  The  minor  on  coming  of  age 
applied  for  a  review  of  judgment.  Tbe  Court  observed  that  a 
minor  could  impeach  such  a  decree  only  on  the  ground  of  fraud 
or  negligence  on  the  part  of  his  guardian  ad  litem. 

Cases  of  that  kind  are  easily  distinguishable  from  the 
present  case. 

In  the  present  case  the  value  of  the  decree  obtained  by  the 
defendant  depends  upon  tbe  validity  of  the  mortgage  executed 
by  the  guardian.    Tbe   guardian   who  executed  the   mortgage 
.  (1)    I.  L.  R„  19  Bom?,  571, 
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M«iA4i9  represented  the  minors  in  the  suit  aa4  tQ  ^ppl/  t^^  ' ^^  fpllow- 
Ali  Vina  ®^  ^^  ^h®  case  just  cited  to  cases  like  the  present  cns^  would 
aad  otfcew.  practically  to  deprive  minors  of  the  right  to  chailenge  an  aUena* 
tion  of  their  property  by  their  guardian  in  all  cases  where  the 
atienatiou  ^eoomea.  Ae  iHibj«ei  of  *  anii  against  i)ie  mnora 
mnder4l»  gnardiaoabip  (adiU^  of  4jm  parson  who  MtnaUy 
made  tlie  aUeiMtion,  at  least  wlmre  the  guardian  4k2  litfm  d^e^ 
not' plead  the  invalidity  of  his  ownMt. 

In  tfie  Bombay  ca6e  eUed  abave  iomI  in  ciaaa  lika  it  the 
Taliks  of  tb^ldeorea  does  not  d^f^end  npon  iha  vsalidity  #f  angr 
acit  of  the  gnardian  done  ^fora  tha  smit  against  ih^  mi^or  w«3 
broaghft  Those  oases  merely  shov  thiit  wheiraas  til|^  hw 
sJkHKsa  wbH  tobebrpaghtagainetaminor  ifiw^^H^l^f  Wf^t 
is  fapresenied  by  bis  gnardian  ihe  daeision  in  iUia  an|t,  itbiflr 
abibiined*  i.  £.^  if  thope  baa  l»aen  neither  f mnd  nor  nagMgf  noa^  i$ 
binding  upon  the  minor  as  much  as  if  it  had  haan  ftH^iiorf 
against  an  adult. 

On  ihe  first  point  ilien  I  hold  tiiat  ihe  decroe  oblain»d 
hy  the  dafandant  does  n^  stand  in  the  way  <>f  tba  pliiii^tifis. 

The  next  point  taken  is  that  the  suit  is  barred  by  article  IS 
of  schedule  ii  of  the  Limitation  Act.  If  that  article  applies,  tda 
suit  of  both  plaintiffs  is  barred.  The  claim  of  plaintiff  No.  I 
would  obviously  be  barred  for  on  his  own  showing  he  came  of  age 
more  than  two  and  a  half  years  before  the  institution  of  the  suit. 
The  claim  of  plaintiff  No.  2  would  be  barred  bepause  Rukaija 
Begam  could  not  claim  the  privilege  conferred  upon  Sikandar 
Mirza  by  section  7  of  the  Limitation  Act.  That  was  so  held  in 
Mndra  Ktxnd  Surma  Sirear  v.  Nobo  Kiihore  Surma  Biswai{t) 
and  Batuk  Dayal  Singh  v.  Basant  Ram(i). 

It  was  held  by  their  Lordships  of  the  Privy  Council  in 
Modhu  Sudan  Siughy.  Eookee(Z)  that  where  the  validity  of 
the  tsaQsaction  depends  upop  tb^  circno^stances  in  wM^Ji  it  is 
made  it  is  voidable  only  and  npt  void.    For  example  a  mprt- 

il)  1.  li.  H,,  CWc,  iaS.  (3)A1I.,W.    K.»    1901,19. 

tt)  1.  V.  B.,  84  Cale.,  I. 
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gage  of  a  minor's  property  by  a  stranger  woalti  be  absolntely       Haaulin 
Toid  bat  «  mortgage  by  the  gnardian  of  a  miiior's  property       ^^n  \fg^ 
wofdd  at  most  be  Toidable  for  in  oertain  circumstances  a  mort-       ^d  othen. 
gage  by  a  gnardian  is  valid.  If  a  mortgagee  sned  npon  a  mort* 
gage  of  a  minor's  property  which  was  yoid,  obtained  a  decree, 
pat  the  property  ap  for  sale,   and  parchased   it  himself  I  con- 
ceive that'a  Bait  by  Ifae  irtittoVs  to  rtadver  the   pttfptftisf  W6ald 
not  be  governed  by  article   12   for  the  sale  wonld  be  a  nullity, 
— S#€  the  decision  of  their  Lordships  of  the  Privy   Conncil  in 
Malkarjum  v.  Narharilt]. 

It  seems  to  me  then  that  the  question  of  limitation  depende 
npon  whether  Fatima's  mortgage  of  the  property  waa  void  or 
only  voidable, 

Fatima  had  not  at  any  time  been  appointed  guardian  of  her 
minor  sons  or  their  property  by  any  Oourt.  Under  the  Mo- 
hamedan  Law  a  mother  is  not  a  ^  near '  guardian  and  therefore 
baa  no  power  to  deal  with  the  property  of  her  minor  children.— 
Sita  Ram  v«  Amir  Begam[i}f  and  Sadoihiv  v.    Vittaldai\V}. 

I  hold  that  Fatima  had  no  power  to  deal  with  the  property 
other  minor  sons  and  therefore  the  sale  founded  npon  the 
mortgage  effected  by  her  ooa£afred  4110  title  apon  the  defendant 
and  need  not  be  set  aside  by  them.  The  suit  is  therefore  not 
barred  by  article  12. 

The  next  question  is  whether  the  plaintiffs  should  be  oom* 
polled  to  pay  the  sum  of  Bs.  180-8-0  to  the  defendant  before 
being  allowed  to  recover  their  shares. 

This  was  done  in  Hamir  Singh  v.  Zakia  [4J  a  case  which 
to  my  knowledge  haa  been  followed  in  this  Court,  and  such  a 
decree  seems  to  me  to  meet  the  equities  of  the  case. 

9%e  defendgnt-respondent   objects   that   as   the   original 

oiortgage-deed  paid  off  with  the  sum  advanced  by  him  provided 

[1]    L   L.  B^aS   Boiji.,  887.  [8]    1.  L.   B^   SO  Born^  ISS. 

[2]    L  L.  R.»  S  AU.,  884.  [4]    I.  L.  B.,  1   AU.,  67. 
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Mfttodin       for  interest  at  2  per  cent,  per  meDsem,  that   rate  and  one  per 
Aii  Mirui      ^^^'  P^^  mensem  should   be  allowed  to  him  npon  the  sum  of 
and  otherv.    Rg.  ISO^-S-O,  It  is  only  by  the  application  of  equitable  princi- 
ples that  the  defendant  receives  anything   from  the  plaintiffs. 
1  see  no  reason  to  disturb  the  decrees  of  the  Courts  below  npon 
this  point. 

I  dismiss  the  appeal  and  the  objections  with  costs. 
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CRIMINAL  APPLICATION,  No.  25  OF  1902.* 

Before  Mr.  Spankie. 

DuNiA  SiKGH  (Applicant)  v.  Emo-EMPBBOB,  (Opposite  party).         jg^j 

- — -o: June  8. 

Habiitml  offender^  evidence  of  heing^^Oeneral  repute^  evidence  of-^ 
Bad  character,  siatemente  recorded  in  official  paper e  ae  to^Staiement 
implicating  any  person  made  to  police-oficer  while  inVettigating  an  offence^ 
how  to  prove^ Special  diaries  ofPolice,  right  to  inepect-^Admiseibiliiy  of 
evidence — Criminal  Procedure  Code^  f.  110. 


The  accufled  were  ordered  by  the  Depaty  Magistrate  to  fumiah 
•eoority  for  good  behavioar.  Certain  witnesaea  examined  by  the  prose- 
cution were  police-officers.  One  of  them  deposed  that  in  fifteen  theft 
and  burglary  cases  one  or  more  of,  or  all,  the  accused  had  been  suspected 
and  named  and  he  produced  a  list  of  those  cases  prepared  from  the 
special  diaries.  Objection  was  taken  to  its  reception  but  the  objectioa 
was  OFer-mled.  On  appeal  before  the  District  Magistrate  the  accused 
contended  that  they  were  entitled  to  cross-examine  the  witness  after 
inspecting  the  special  diaries.  They  further  contended  that  the  evidence 
giyen  by  the  police-officers  was  not  evidence  of  general  repute.  The 
District  Magistrate  rejected  as  inadmissible  in  evidence  the  list  and  all 
references  made  thereto.  He  was  of  opinion  that  the  evidence  of  the 
police-officers  was  of  great  weight  in  showing  that  the  accnsed  had  for 
years  been  known  as  bad  characters. 

Held,  that  the  circumstances  that  while  police-officers  were  investi- 
gating cases  they  were  told  that  the  accused  were  suspected  of  having 
committed  or  had  committed  the  ofEence  which  was  under  investigation 
could  not  be  proved  by  the  special  diaries,  but,  if  relevant,  could  only  be 
proved  by  the  poUoe-ofi&cers  to  whom  the  information  was  given  ;  that 
the  Accused  were  therefore  not  entitled  to  have  an  opportunity  of  cross- 
examining  the  witness  after  inspecting  the  special  diaries  ;  and  that  the 
District  Magistrate  adopted  the  proper  course  when  he  excluded  the  list 
and  all  reference  to  it  in  the  evidencef  rom  consideration. 

*  Against  the  order  of  J.  H.  Simpson,  Bsq.,  District  Magistrate,  Lucknow, 
dated  16th  November  1001,  upholding  the  order  of  Manshi  Mohammad  Barkat 
Ullab,  Deputy  Magistrate,  Lucknow,  dated  3rd  September  1901. 
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« 

Donia  fiineh  Sild^  that  **  evideDce  of  general   repute  "  meanff  with  reference  to  a 

«.  man*8  character,  evidence  as  to  his  general  character  founded  on  the  gene- 

Bmpefor.  '^^  opinion  of  the  neighbourhood  in  which  he  liveSy  and  that  evidence  as 
to  his  general  disposition,  founded  on  the  opinion  of  the  particular  wit- 
ness, such  (pinion  being  the  result  of  the  witness's  personal  experience 
and  observation,  is  also  evidence  as  to  his  character.  The  evidence  need 
not  show  that  the  general  opinion  of  the  neighbourhood  is  based  on  the 
personal  knowledge  of  the  man  by  his  neighbours  generally  nor  that  it 
has  beeti  publicly  expressed  by  his  neighbours. 

Heldf  that  the  evidence  as  to  the  character  of  the  accused  given  by 
those  police-officers  who  did  not  speak  from  personal  experience  and 
observation,  or  depose  as  to  what  the  neighbours  of  the  accused  generally 
thought  of  the  accused,  but  gave  evidence  as  to  what  some  of  their 
neighbours  said  of  them  or  as  to  what  was  said  of  them  in  official  papers ' 
was  not  admissible. 

For  Applicants  : — Pandit  Jagat  Narain. 

For  Crown  : — The  Government  Pleader. 

Spankib,  a.  J.  C. — These  are  applications  by  Dania  Singh 
and  Banwari  for  revision  of  the  order  of  a  Deputy  Magistrate 
requiring  them  to  furnish  security  for  good  behaviour,  and  of 
the  appellate  orders  of  the  District  Magistrate  confirming  that 
order.  One  Dbani  Bam  was  in  the  same  inquiry  ordered  to 
furnish  similar  security.  He  appealed  against  the  order.  His 
appeal  was  dismissed,  but  he  has  not  applied  for  revision* 

It  is  not  clear  what  tbe  Deputy  Magistrate  intended  to  find 
as  to  Banwari  and  Dhani  Bam,  but  he  seems  to  have  intended 
to  find  that  by  habit  they  were  thieves  and  receivers  of  stolen 
property  and  that  they  habitually  harboured  thieves.  It  appears 
that  Dunia  Singh  is  related  to  the  Baja  of  Itaunja,  and  is  in  his 
service,  and  that  Banwari  and  Dhani  Bam  are  also  in  the  service 
ol  the  Riga,  and  that  all  three  are  residents  of  Itaunja,  where 
the  Baja  lives.  As  to  Dnnia  Singh,  the  Deputy  Magistrate 
found  that  he  was  not  a  **  thief  "  and  a  ''  badmash,"  but  he 
•*  assisted"  Banwari  and  Dhani,  who  were  *•  thieves"  and  "  bad- 
mashes,"  adding  :— *«  Dunia  Singh  is  on  good  term  with  Banwari 
and  Dhani  owing  to  bis  being  related  to  them  as  head  and 
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subordiaatea."  This  may  be*  ii^tended  to  be  a  finding  that 
Dnnia  Singh  babitaallj  either  protected  thieves,  or  haboured 
thieves,  or  aided  in  the  concealmeni;  or  disposal  of  stolen  pro- 
perty, or  a  finding  that  he  did  all  these  things.  It  is  obvions 
that  a  Magistrate,  dealing  with  a  person  said  to  be  an  habitual 
offender  as  defined  in  section  110,  Oriminal  Frocedure  Code, 
should  be  carefnl  to  come  to  a  precise  finding  in  the  terms  of 
the  section  as  to  the  character  of  sach  person.  Dnnia  Singh 
and  Banwari  appealed  separately.  Looking  at  the  jadgment 
in  Banwari's  appeal  it  would  appear  that  the  District  Magistrate 
found  that  it  was  clear  from  the  evidence  on  the  record  that,  not 
only  among  the  police-officers  who  have  had  to  do  with  the 
liauDJa  police-station,  but  also  among  the  general  public,  the 
reputation  of  Dunia  Singh,  Banwari  and  Dhani  Ram  was  thfet 
they  were  by  habit  thieves  and  receivers  of  stolen  property, 
and  that  they  habitually  consorted  with,  bad  characters. 

There  are  23  witnesses  for  the  prosecution,  nine  of  whom 
are  police-officer**  Of  these  nine  six  have  been  stationed  at  the 
Itaunja  police-station  and  one,  Sheo  Dulare,  is  the  officer  now 
in  charge  of  that  police-station.  He  has  been  in  charge  of  it 
since  the  23rd  March  1899,  He  deposed  as  follows  :— *'  Daring 
my  incumbency  as  such  " — L  e.^  as  the  officer  in  charge  of  the 
station — "  I  learnt  from  reliable  persons,  while  making  investiga- 
tion into  other  cases,  as  well  as  from   perusing  previous  paperis, 

that  Dania  SingK  Rinwari •.Dhani,  Ida  Khan,  Mansa  Pasi, 

and  Ealka  and  Damba  Pasis  in  conjunction  with  some  other  per- 
sons were  the  members  of  a  gang.  These  persons  commit  thefts 
and  cause   them  to  be   committed.    They  take  stolen  property 

and  assist  thieves.    Thieves  visit  their  houses These  accused 

were  suspected  and  named  in  theft  and  burglary  cases  as  follows ^ 
In  15  thsft  and  burglary  cases  these  accused  were  severally  and 
jointly  suspected  and  named."  The  witness  produced  a.  list  of 
these  cases  prepared  frcto  the  special  diaries.  In  cross-examina- 
tiontbe  witness  stated  that  the  *^  reliable  persons'^  to  whom  he 
referred  were  some  20  or  25  in  number,  and  three  of  them^ 
namely,  Prag  (Brahman)  Parwan  (Suuar)  and  Lala  (BralwaaaX 
were  residents  of  Itaunja. 
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Dnnia  Singh  Sarfaraz  Ekan  was  in  charge  of  the  liatiiija   police-staiioa 

Kinff-  '^'  ^^  ^^  ^^  months  till  some  date  in  1899.  He  deposed  : — 
Xaptror.  «« ^||e  general  repute  of  these  aoonsed  is  that  they  cause  thefts 
to  be  committed,  receive  stol«n  property,  and  aid  thieves. 
Because  these  men  [accused]  are  servants  of  the  Raja  who  helps 
them,  people  are  afraid  of  them,  and  do  not  lodge  complaints 
against  them.  Many  cases  of  burglary  took  place  in  Itaunja 
and  property  was  stolen,  but  through  the  fear  of  these  accused, 
people  reported  the  occurence  as  house-breaking  without  theft. 
I  know  this  matter  personally  because  I  beard  it." 

Asghar  Ali  Khan  was  posted  at  the  Itaunja  police-station 
from  the  end  of  1898  to  September  1900  ;  Sarfaras  Khan  and 
Sheo  Dulare  having  been  two  of  the  polioe-offioers  to  whom  he 

was  subordinate.     He  deposed  : — "  The  facts  about these 

men  are  that  they  associate  and  are  connected  with  thieves 
and  help  them,  cause  thefts  to  be  committed  and  receive  stolen 
property.  All  men  complain  against  them  but  owing  to  the 
influence  of  the  Raja  of  Itaunja  they  cannot  make  complaints 
against  them,  and  in  the  course  of  investigation  in  cases  of  theft 
and  house-breaking  people  made  complaints  against  them  in 
secret." 

Niaz  Muhammad  was  in  charge  of  the  Itaunja  police-station 
in  1895  and  1896.  He  deposed  that  while  there*' he  heard 
complaints  against  Banwari  and  Dbani  that  they  associated 
with  thieves,  caused  thefts  to  be  committed,  and  received  stolen 
property."  He  further  deposed  :— "  As  regards  Banwari  I  beard 
that  he  himself  did  not  commit  theft,  but  caused  thefts  to  be 
committed  and  received  stolen  property.  The  names  of  the 
thieves  with  whom  Banwari  and  Dhani  associated  and  through 
whom  they  caused  thefts  to  be  committed  are  ako  Recorded. 
Phani  Pasi«  it  was  heard,  was  a  thief  and  committed  theft ; 
and  in  a  case  of  house-breaking  both  Banwari  and  Dhani  were 
suspected,  a  mention  of  which  I  made  in  the  special  diary  and 
I  remember  making  a  search  of  Dhani*s  house  and  some  suspect- 
ed property  was  recovered  from  it.  It  was  found  that  in  their 
gang  there  were  7  or  8  men." 
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Mobammad  Jufar  was  second  officer  at  the  Itannja  polioe- 
statioii  for  two  and  a  half  years,  and  was  transferred  in  1898  or 
1894.  He  deposed  that  Dkani  was  suspected  of  a  theft,  and  that 
he  stated  the  fact  in  his  diary,  and  that  '*  it  was  found  out  that 

Dhaunkal,  who  was  a  badmash  of  Banoga associated 

with  Dhani." 

Maksnd  Ali  deposed  that  he  was  the  second  officer  at  the 
Itannja  police-station  for  three  years,  a  part  of  the  time  under 
Niaz  Muhammad.    He  also  deposed : — **  When  I  was  at  l&unja 

1  heard  about  the  misconduct  of  Dunia  Singh,  Banwari •••• 

that  they  conspired  and  associated  with  a  gang  of  bad  mashes 
and  thieves,  Dhani  was  suspected  several  times  at  the  investi- 
gation of  several  cases.  His  house  was  searched  and  suspected 
property  was  found  in  it  and  the  conspiracy  of  Dhani  recorded 
in  the  police-diary/' 

Madad  Husain  was  posted  at  the  police-station  as  moharrir 
from  Hay  1887  to  January  1891,  and  as  second  officer  from 
1896  to  1898.  He  deposed  that  Dunia  Singh,  Banwari  and 
Dhani  **  are  reputed  to  be  of  bad  character,  conspiring  with 
thief  es,  causing  thefts  to  be  committed,   and  exacting  money 

from  people  by  coercion Complaints  were  generally  made 

Baghnbar  charged  Dhani  under  section  457,    Indian  Penal 

Code,  but  it  was  not  proved  on  account  of  the  influence  of 
Banwari  and  others." 

The  remaining  police-officers  examined  on  behalf  of  the 
prosecution  were  Kasim  Ali  and  Durga  Parshal.  Koaim  Ali 
18  the  Inspector,  who  was  ordered  to  investigate  the  case  after  a 
report  bad  been  made  by  Sbeo  Dulare.  He^  deposed  :— **  From 
the  investigation  as  well  as  from  the  papers  kept  in  the  office 

I  found  that  Dunia  Singh,  Banwari,  Dhani 

were  members  of  a  gang,  that  they  assisted  thieves  and  gave 
them  suitable  places  to  sit,  and  took  stolen  property  from 
thieves,  and  that  on  account  of  fear  of  the  accused  people  did  not 

bring  complaints  for  the  recovery  of  their  stolen  property 

I  made  the  investigation  from  the  residents  of  Itaunja  Ehas  as 
well  as  from  respectable  residents  of  neighbouring  villages  and 
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Danift  Biog     tliat   I    learnt   tliis  reputation   of  th«  accused  which   1   stated 
Rin^.         above.     I  also   recorded    the  statements  of  respectable*  persons 
"aperar.       ^^  neighbouring  villages  as   well  as  of  Itaunja  Khas.     The  resi- 
dents of  Itaanja  Khas  state  the  facts  secretly,  but  refuse'to' state 

them  publicly*    As  to  the accused  I  found   from  the 

investigation    that    they    took  stolen   property    and  assisted 
thieves." 

Darga  Parshad  is  a  Sub-Inspector  posted^^aA  the  Sidhauli 
police-station.  He  proved  a  letter  bearing  date  the  10th  June 
1901,  which  he  had  written  in  reply  to  a  letter  from  the  Circle 
Inspector  of  Laoknow  and  deposed,  with  reference  to  the  con- 
tents of  the  letter,  that  he  had  heard  from  two  Hindus,  appa- 
rently on  the  S6th  November  1900,  at  mauza  Ruppar,  a  hamlet 
of  Nayagaon,  which  is  on  the  borders  of  ihe  Itaunja  and  Sidhauli 

police-circles,  *'that  Dunia  Singh Banwari  formed  a 

gang  and  received  stolen  property   from  theives." 

Of  the  remaining  witnesses  for  the  prosecution  three,  Prag, 
Lalla  and  Parwan,  are  residents  of  Itaunja,  and  persons  to  whom 
Sheo  Dulare  refers  by  name  ;  three.  Ram  Oharan,  Mathura  and 
Bam  Asre  are  residents  of  Kanthari,  which  is  ^ve  miles' from 
Itaunja  ;  three,  Ealka  Singh,  Madho  Singh  and  Indarpal  Singh 
are  residents  of  Banoga,  which  is  four  miles  from  Itaunja  ;  five, 
namely,  Baldeo  Singh,  Uman  Singh,  Jawala,  Debi  Singh  anu 
Baldeo  Singh  are  residents  of  different  villages  from  six  to  two 
miles  from  Itaunja.  Ihe  evidence  given  by  all  these  witnesses 
is  to  the  efifect  that  Dunia  Singh,  Banwari  and  Dhani  are  habi- 
tual thieves  and  receivers  of  stolen  property. 

It  appears  that  when  the  list  produced  by  Shoe  Dulare  was 
tendered  in  evidence  objection  was  taken  to  its  reception,  and 
that  the  Deputy  Magistrate,  over-ruled  the  objection  and  also 
refused  to  order  the  production  of  the  special  diaries.  The 
District  Magistrate  in  dealing  with  the  appeals,  rejected  as  in- 
admissible in  evidence  the  list  which  was  produced  by  Sheo 
Dulare  and  all  references  made  thereto  in  the  evidence.  It 
was  contended  that  the  applicants  are  entitled  to  cross-examine 
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Skeo  DaUre  afcer  iaapdoting  the  special  diaries.  I  tliiak  tliat 
the  conteatioQ  is  nob  sound.  The  circumstaooes  that,  while 
police-officers  posted  at  Itauuja  they  were  investigating  certain 
cases,  they  were  told  that  the  applicants  were  snspected  of 
having  committed  or  had  committed  the  offence  which  was  nnder 
investigation,  conld  not  be  proved  by  the  special  diaries,  but  if 
relevant  could  only  be  prov  ed  by  the  police-officer  to  whom  the 
information  was  given.  The  applicants  are  therefore  not  en- 
titled to  have  an  opportunity  of  cross-examining  Sheo  Dulare 
after  inspecting  the  special  diaries.  The  District  Magistrate 
adopted  the  proper  course  when  he  excluded  the  list  and  all 
reference  to  it  in  the  evidence  from  consideration. 

The  District  Magistrate  was  of  opinion  that  the  evidence  of 
the  police-officers  was  of  great  weight  in  showing  that  Dnnia 
Singh  and  Banwari  had  for  years  been  knowu  as  bad  characters. 

It  was  contended  for  the  applicants  that  the  evidence  given 
by   the  police-officers  is  not  evidence  of  general  repute. 

What  then  is  *'  evidence  of  general  repute  "  ?  The  learned, 
counsel  and  the  learned  pleader  who  appeared  for  Banwari  and 
Dnnia  Singh  respectively,  have  been  good  enough  to  state  in 
writing  what  they  contend  such  evidence  means.  One  contends 
that  it  mean^  the  evidence  of  persons  residing  in  the  same 
village  as  the  applicants,  or  in  neighbouring  villages,  who  are 
in  a  position  to  testify  as  to  what  is  generally  thought  of  him 
in  those  villages  by  the  ^*body,''  by  which  I  suppose  majority 
is  meant,  of  the  residents  of  those  villages  as  the  result  of  their 
personal  knowledge  of  the  applicants.  The  other  contends  that 
such  evidence  means  (1)  what  a  witness  states  as  bis  opinion 
as  to  the  general  character  of  the  applicants,  provided  such 
opinion  is  founded  on  knowledge  of  them,  and  (2)  what  he 
states  as  to  the  general  character  of  the  applicants,  ~  provided 
such  statement  is  founded  on  public  opinion,  that  is,  opinion 
publicly  expressed  by  a  large  number  of  persons.  I  have  con- 
sulted. "  Best  on  Evidence,"  *'  Roscoe's  Criminal  Evidence,'* 
"  Wills  on  Evidence,"  and  "  the  law  of  Evidence  applicable  to 


DiiiiiA  Singh 

King- 
Emperor. 
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Dnnfa  Singh  Briiisli  ladia  by  Amir  AH  and  Woodroffe,"  and  it  seems  io  me 
King-  that  ^'evideace^of  geii  anil  re  pate/'  means  with  reference  to  a 
Bmperor.  luan'd  character,  evidence  as  to  his  general  character  founded 
on  the  general  opinion  of  the  neighbourhood  in  which  he  lifes. 
Evidence  as  to  his  general  disposition,  founded  on  the  opinion 
of  the  particular  witness,  such  opinion  being  the  result  of  the 
witness's  personal  experience  and  observation,  will  also  be 
evidence  as  to  his  character.  Bat  although  I  think  that 
evidence  to  be  *'  evidence  of  general  repute  *'  must  be  evi- 
dence as  to  the  general  opinion  of  the  neighbourhood  in 
which  the  man  lives,  I  do  not  think  that  the  evidence  need 
show  that  such  general  opinion  is  based  on  the  personal  know- 
ledge of  the  man  by  his  neighbours  generally,  and  I  do  not 
think  that  it  need  show  that  such  general  opinion  has  been 
publicly  expressed  by  bis  neighbours.  1  take  it  that  if  a  wit- 
ness is  asked  what  the  man's  character  is,  and  he  were  to  say, 
for  example,  that  in  the  general  opinion  of  the  man's  neighbours 
the  man  is  an  habitual  thief,  that  statement  is  '*  evidence  of 
general  repute  ;  "  and  that  if  he  were  to  say  t  hat  he  did  not  knoir 
w  hat  the  neighbours  in  general  thought  of  the  man,  but  his  own 
opinion  was  that  the  man  was  an  habitual  thief,  that  also  would 
be  admissible  as  evidence  of  the  man's  character. 

I  now  proceed  to  consider  whether  the  evi  deuce  of  the  police- 
officers  can  be  regarded  as  *'  evidence  of  general  repute  "  when 
tested  by  the  observations  made  [above,  I  do  not  think  that 
Sheo  Dulare's  evidence  as  to  the  character  of  the  applicants  is 
«« evidence  of  general  repute,"  or  is  admissible.  He  does  not  speak 
from  personal  experience  and  observation.  Ue  does  not  give 
evidence  as  to  what  the  neighbours  of  the  applicants  generally 
thought  of  the  applicants.  He  gives  evidence  as  to  what  some  of 
their  neighbours  said  of  them  or  as  to  what  was  said  of  the  appli* 
cants  in  official  papers,  Sarfaraz  Khan  and  Asghar  Ali  Khan  give 
evidence  as  to  the  character  of  the  applicants  which  may  fairly  be 
regarded  as  **  evidence  of  general  repute."  The  evidence  of  Niax 
Muhammad  cannot  be  said  to  be  **  evidence  of  general  repute,"  or 
to  be  admissible.  It  does  not  appear  to  be  founded  on  the  general 
opinion  of  the  neighbours  of  Banwari  and  Dhani  as  to  their 
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general  character  or  on  Lis  personal  experience  and  observation  ;    Dania  Siagk 
and  the  same  is  the  case  with  the  evidence  of  Muhammad  Jafar  v^' 

and  Maksnd'Aii.  The  same  is  the  case  with  the  evidence  of  Bmperor. 
Kasim  Ali.  He  does  not  testify  as  to  his  own  opinion  or  as  • 
to  the  general  opinion  of  the  noi^hbonrs  of  the  applicants  as  to 
their  general  character,  but  as  to  what  he  heard  from  some  of 
their  neighbours  and  read  in  official  pafiers.  The  evidence 
of  Dnrga  Parshad  is  also  not  evidence  as  to  the  general  charac- 
ter of  the  applicants.  The  only  police-^fBoors  therefore  who 
can  be  said  to  give  evidence  as  to  tho  general  <;haracter  of  the 
applicants  are  Sarfaraz  Khan;  Asgiiar  Ali  Khuu  and  Madad 
Hnsain. 

Here  I  may  point  ont  tliat  the  fact  tlvit  the  applicants  were 
members  of  a   particular   gang  is   a  fact  which   could    only 'be 
proved  by  the  evidence   of   persons  who  saw  the   gang  ;  that  if 
persona  were  afraid  of  the  applicants  and  for  that    reason  did 
not  complain  against  them,  these  facts  could  only  he  proved  iby 
those  persons  ;  that  if  persons,  when  reporh'ng  that  their  honses 
bad  been   broken   into,  reported    falst-lj  that    property  hod  not 
been  stolen  out  of  fear  of  the   applicants,  these  facts  could  only 
be  proved  by    those  persons  ;  that  if  coinplaints    which  persons 
made  against  the  applicants  were    mil)  secretly,  owiug  to  th^ 
inflnenoe  of  the  Raja,  these   facts  could  only  he  proved  by  the 
persons  who  made  the   complaints  ;  and    that  none  of   the  facta 
deposed  to  by  Niaz  Muhammad  or  Muhammad  Jafar  or  Maksud 
Ali  Khan  are    relevant.     The  evi«lence    given   by  Muhammad 
Hnsain  as  to  the  charge   made  against    Dhani  by  Raghubar  is 
also  irrelevant.      The   contents   of  the  letter    proved  by  Durga 
Parshad  were  irrelevant  and  so  are  his  statements. 

The  evidence  of  the  witnesses  who  are  residents  of  Itaunja 
or  neighbouring  villages  may  properly  be  regarded  as  evidence 
as  to  the  general  reputation  of  tlie  applicants. 

Independently  of  the  evidence  which  ought  not  to  have 
been  admitted  there  is  sufficient  evidence  to  justify  the  orders  of 
the  Courts  below,  if  that  evidence  is  worthy  of  credit.  The 
case  for  the  defence  was  that  the  Raja  and  the  police  at  Itaunja 
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^ania  Singh  <ure  Hot,  and  have  not  been  for  some  time,  on  goods  terms,  that 
^^r  ^  Sheo  Dalare  baa  a  gr ad ge  against  Dania  Singh,  that  Ban^ari 
Bmperor.  has  incnrred  the  enmity  of  the  Itaanja  police,  that  Donia  SiDgh 
lias  an  enemy  in  the  person  of  one  Shanker  Singh,  and  thai  to 
gratify  the  enmity  which  exists  between  the  ^ja  and  the  police 
and  between  Banwari  and  the  police,  and  the  personal  spite  of 
Sheo  Dalare  and  Shankar  Singh  against  Dania  Singh,  a  false 
case  has  been  fabricated  against  Pania  Singh  and  Banwari  and 
Dhani,  all  servants  of  the  Raja.  The  District  Magistrate 
thoQght  that  the  police-officers  and  the  other  witnesses  for  the 
prosecntion  wjere  trnthfal  witnesses  and  that  the  case  was  not  a 
false  one.  I  think  that  this  Oonrt  shoald  not  interfere  in 
revision  anless  the  Conrt  below  has  clearly  and  ipanifestly  gone 
frtong  in  believing  the  witnesses  for  the  prosecntion  to  be 
honest  Kdtnesses.  I  am  not  prepared  to  say  that  the  District 
Magistrate's  conclasions  are  clearly  and  manifestly  wrong,  and 
cannot  therefore  interfere  with  the  order  of  the  District  Magis- 
trate.   The  applications  are  dismissed. 
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BENCH. 

SECTION  622  APPLICATION,  No.  52  OF  1901.* 

Before  Mr.  Spankie  and  Mr.  Ohamier. 

DiLBiJ  EuAR  (Plaintif)  y.  Jagdat   Sinqh  and  another         1902 
{De/endantf).  Junb  24. 

SucceBsion  Certi/icaie  Act  {VII  of  198Q)  #.  19— Stf<Jwrify,  eeriifiodU 
granted  on  condition  of  giving — Append  from  order  requiring  eecurity  before 
granting  eerUfioate, 

An  appeal  by  a  percron  against  tbtt  part  o€  an  order  under  the  Bao- 
cMsion  Certificate  Act,  1889,  directing  that  a  certificate  eball  issue  to  bidci 
on  his  giving  secarity,  which  requires  him  to  give  security,  is  not  an 
appeal  against  "  an  order  grafting  a  certificate/*  within  the  meaning 
of  B,  19,  whether  the  other  part  of  the  order  is  "  an  order  granting  a  certi- 
ficate," within  the  meaning  of  a.  19  or  not,  and  that  therefore  such  an 
appeal  does  not  Ho. 

Fob  Applicant  :— Baba   Puttu  Lai. 
Fob  Rbspokdbnts  : — Babu  AjU  Prasad. 

Chahibb,  a.  J.  C— The  applioani  for  reTision  petitioned 
the  Sabordinate  Judge  of  Gouda  for  .a  saooession  certifioate 
nnder  Act  YII  of  1889«  The  respondents  opposed  her  petition, 
but  ultimately  the  Subordinate  Judge  ordered  that  a  certificate 
should  be  granted  to  the  applicant  on  her  filing  security. 

She  then  appealed  to  the   District  Jndge,   contending   thai 
security  should  not  be  taken  from  her. 

Notice  of  her  appeal  was  served  upon  the  respondents  only 
four  or  five   daya  before  the   date  fixed  for  the  hearing  of  the 


*  Against  the  decree  of  E.  A.  Kendall,  Bsq.,  District  Jadge,  aonda,  dated 
16th  February  1901,  reversing  the  decree  of  Pandit  Darga  Put  Joshiv 
Bubordioate  Judge,  Gonda,  dated  Uth  December  1900. 
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Dilraj  Knar  ^pp^aK  At  the  hearing  the  respondents  presented  objections 
datSin  h    ^"^^o*" Section  56 1,  Civil  Procedure  Code,  urging  that  the  appli- 

»Dd another,  cant  was  not  entitled  to  a  succession  certificate  at  all.  As  the 
rospondents  did  not  file  with  their  objections  a  written  acknow- 
ledgment from  the  applicant  that  she  had  received  notice  of 
their  objections,  the  District  Judge  should  have  caused  notice 
of  the  objection  to  be  served  on  her.  The  District  Judge  did 
not  do  so,  but  proceeded  at  once  to  dispose  of  the  appeal  and 
the  objections,  and  be  held  that  the.  applicant  (the  appellant 
before  him)  bud  no  right  to  a  succession  certificate.  * 

It  is  obvious  that  the  applicant  was  taken  by  surprise  ia 
the  Court  of  the  District  Judge,  and  the  irregularity  of  his 
procedure  would  alone  be  a  sufficient  reason, for  interference  by 
this  Court  under  section  622  of  the   Code  of  Civil  Procedure* 

There  is,  however,  another  question.  Section  19  of  Act  VII 
of  1889  provides  for  an  appeal  from  an  order  granting^  refuting 
or  revoking  a  certificate. 

The  question,  whether  an  order  for  the  grant  of  a  certificate 
conditional  on  the  applicant  furnishing  security  is  an  appealable 
order,  is  one  upon  which  there  is  great  conflict  of  judicial  opinion* 
In  Bhagwant  v,  Mullu(l)  two  Judges  confirmed  the  view  of  a 
third  Judge  that  such  an  order  was  not  appealable.  This  deci- 
sion was  cited  with  approval  and  followed  in  Bai  Devkori  v.  Lai 
Chand  Jivandas(2)^  but  a  contrary  view  was  taken  by  the 
Madras  High  Court  in  Aruja  Pillai  v.  Shangainma2{3)  and  by 
the  Calcutta  High  Court  in  Radha  Rani  v,  Brindahun^A:).  I  re- 
ferred this  appeal  to  a  Bench  of  two  Judges,  because  at  the  time 
it  seemed  to  me  that  it  would  be  necessary  to  decide  whetber 
such  an  order  as  was  passed  in  the  present  case  is  an  ordor 
granting^  refusing  or  revoking  a  certifix^ate. 

Upon  consideration  I  have  come  to  the  conclusion  that  the 
question  does  not  arise. 

(1)    y  U  R.,  13    AU.,  214.  (2)    I.  L.  B.,    19  Bom.,  790. 

W    L  I.,  n.,  20  Mo<^  442.  (4)    I.  L.    B.,  25    Calc,  320 
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The  applicant  appealed   not  against  what  may  or  may  not    Dilraj  Knat 
have  been  an  order  granting  a  certificate,  bnt  against  the  condi-    jagdat  Singh 
iion  in  that  order  that  she  should  famish  security.  ^^^  another. 

If  the  case  fell  within  section  7,  sub-section  (8),  or  sub- 
section  (4)  the  Subordinate  Judge  was  bound  to  demand  security, 
and  otherwise  he  had  a  discretion  to  do  so.  In  any  case  the 
condition  requiring  security  could  not  be  challenged  by  appeal 
and  it  was  so  held  in  Rama  Reddi  v.  Papi  Reddiil). 

I  would  hold  that  the  applicant  had  no  right  of  appeal 
against  the  ^condition  that  security  should  be  furnished,  and 
therefore  also  that  the  objections  filed  by  the  respondents  were 
incompetent. 

I  would  set  aside  all  the  proceedings  of  the  District  Judge 
as  held  without  jurisdiction,  and  as  the  applicant  is  herself  res- 
ponsible in  a  great  measure  for  what  happened  in  the  District 
Court,  I  would  order  that  the  parties  bear  their  own  costs  here 
and  in  the  Courts  below. 

Spaneib,  a.  J.  C.^I  am  of  opinion  that  an  appeal  by  a 
person  against  that  part  of  an  order  under  the  Succession 
Certificate  Act,  1889,  directing  that  a  certificate  shall  issue 
to  him  on  his  giving  security,  which  requires  him  to  give 
security,  is  not  an  appeal  against  **  an  order  granting  a  certifi- 
cate," within  the  meaning  of  section  19,  whether  the  other  part 
of  the  order  is  ^'  an  order  granting  a  certificate,"  within  the 
meaning  of  section  19,  or  not,  and  that  therefore  such  an  appeal 
does  not  lie.  Mr.  Justice  Muttusamy  Ayyar,  in  a  case  referred 
to  in  Rama  Reddi  v.  Papi  Reddi{l),  expressed  the  opinion  that 
the  language  of  section  19  suggests  an  intention  not  to  allow 
an  appeal  except  as  to  the  grant  of  certificate,  and  this  view 
was  followed  in  Rama  Reddi  y.  Papi  Reddi(l).  It  is  a  view 
which  may  be  taken  of  the  section  whether  '*  an  order  granting 
a  certificate,"  within  the  meaning  of  the  section,  includes  an 
order  directing  that  a  certificate  shall   issue  to  the  applicant  on 

(1)  I,  L.  Bo  19  Mad.,  199. 
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Pil«g  Knar  fc^'*  giving  security  or  aot,  la  the  present  case  the  appeal  to 
Ja(?dAt%in  li    ^^  District  Court  agiiiiist   the  order  of  the  Subordiaate  Judge 

and  another,  vras  against  that  part  of  the  order  which  directed  the  appellant 
to  give  security.  The  appeal  therefore  did  not  lie.  Withont 
thsrpefpte '«xpr«8sifig  «&y  opinion  as  to  whether  tibe  other  part 
of  tbo  order  ««m  ^  an  oMler  -grant  iag  a  certificate,^'  withia  the 
meamig  of  «eation  19^  I  ^vrould  make  the  order  which  mj 
loMToad  cK>Boi^iU9  froposM  fk^kU  be  mado. 


-toe- 
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EXECUTION  OF   DECREE  APPEAL,  No.  78  OF  1900.* 

Be/ore  Mr,  Spankie. 

SoHBSHUR   Dat   and  auother  (Judgment^ebtor)  v.  DuNiA      Jr^^i 
FRABADClhcte^holder). 

EdoeCfiiikm  of  de^e$,  application  for — LimiiaUon^^Limiiation  Aei^ 
eehedule  tt,  art  179  ^ Appeal^  meaning  of^  in  art,  179 — Decree^  execution  of, 
m  a  earn  in  ^hiih  only  one  out  of  uvotoX  defendc^H  appeah-^d^enhmi 
in  aeguttment  of  deoree  of  Court -^Public  policy ,  agreement  cppoeed  to^-^ 
Esioppeh 

1%e  rest^oadent  wits  the  first  mortgagee  of  o^rtain  propttty.  Bf$ 
bfoQght  a  BttH  agftiOBt  tbfe  mortgagor  aod  the  seeood  and  third  mortgafgeoft 
opon  the  mortgage^  for  posseasion  of  the  mortgaged  property  and  for 
arrears  of  intereaU  He  obtained  in  the  Court  of  first  inatanoe  a  decree 
against  all  the  three  defendants  jointly  for  possession  of  the  property 
and  for  a  certain  amount  as  arrears  of  interest.  The  respondent  was  dis- 
saUsfied  with  the  amount  of  interest  decreed  to  him,  end  appealed  to  th^ 
District  Jddge,  who  paaded  a  decree  in  bis  favour  against  aQ  the  tiiree 
defendants  for  an  additional  amount  of  interest  The  decree  o£  the  Dis- 
trict Jttdge  bore  date  the  18th  May  1896.  One  of  the  defendants,  J.  8^ 
appealed  against  the  decree  of  the  District  Judge  to  the.  Judicial  Commis- 
sioner's Court,  and  on  the  19th  July  1898  the  Judicial  Commissioner 
modified  the  decree  of  the  District  Judge,  by  dismissing  the  suit  for 
interest  against  J.  6.  The  respondent  applied  for  execution  [off  the  dscr^ 
of  the  District  Judge  against  the  appellants,  the  othdr  two  defijtedanti^ 
who  had  not  appealed  against  the  deoree  Of  the  Distriet  Judge.  Tbe 
appdlantapteaded  thit the  application  was  barred  by  the  law>of  limiution, 
as  lifnitalion  began  to  run  from  the  date  of  the  decree  of  the  District 
Judge  and  not  from  the  date  of  the  decree  of  the  Judicial  Commissioner. 
They  also  pleaded  that  it  had  been  agreed  between  them  and  the  respon- 
dent that,  if  they  did  not  appeal  against  the  District  ^Judge's  decree,  th6 
respondent  would  not  execute  tha;t  deoree  against  tWem,  Thfd  \0W6t 
appellate  Court  decided  that  the  application  wds  within  l!ine,tt»ttb« 
agreement  wii  i^inbt  public  policy,  and  theraf oie  illegal,'  and  thattaveii 
If  it  ireio  a  legal  agreement,  it  could  not,  regard  bding  had  to  iha  proTi- 
sioM -of  6.168,  Civil  Procedure  Code,  bo  recognised. 

•  Agdinst  the  decree  of  W.  B  G.  Moir,  Dsch,  District  Judge/ flitaparrdaWd 
17th  September  1900,  confirming  the  decree  of  P.  TribhuTan  Nath  Sopori, 
Bnbordinate  Judge,  SUapur,  dated  2Srd  August  1S99. 
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Someshur  Beld^  thut  the   word   'appeal*  in  art.   179  o£  the   Indiia   Limitation 

Dat  and  ^ct  means  any  appeal  by  any  party.     Beld,  therefore,  that  there  was  an 

^^  appeal  in  the  case  within  the  meaning  of  that   article  and  that  limitation 

Dania  Prasad  began  to  run  from  the  date  of  the  decree  of  the  Judicial  Commissioner. 

Eeld  further,  that  the  agreement  was  not  opposed  to  public  policy, 
and  the  mere  fact  that  it  amounted^to  an  adjustment  of  the  decree  did  not 
stand  in  the  way  o£  the  appellants  founding  on  it  a  plea  of  astoppel. 

Fob  Appellants  : — B.  Lachman  Das  and  B,  Ramapat  Earn. 

For  Bespondbnt  : — Mr.  J.  S.  Misra  and  Ishwari  Prasad. 

Spaneib,  A«  J.  G. — The  respondent  in  this  case  was  the  first 
mortgagee  of  certain  property.     He  br^aght  a  snit  against  the 
mortgagor  and  the  second  and   third  mortgagees,  upon  the 
mortgage   for   possession   of  the  mortgaged  property,  and  for 
arrears  of  interest.     He  obtained  in  the  Goart  of  first  instance 
a  decree  against  all  the  three  defentlants  jointly  for  possession 
of  the  mortgaged  property,  and  for  a  certain  amount  as  arrears 
of  interest.     The   respondent  was   dissatisfied  with  the    amount 
of  interest  decreed  to  him,  and  appealed  to  the  District    Judge, 
who  passed  a  decree  in  his  favour  againt  all  the  three  defend- 
ants for  an  additional  amount  of  interest.    The  decree  of  the 
District  Judge   bears   date   the  18th  May  1896.     One   of  the 
defendants,  Thakur  Jawahir  Singh,  appealed  against  the  decree 
of  the  District  Judge  to  this  Court,  and  on  the  19th  July    1898 
the  Judicial  Commissioner  modified  the  decree  of  the    District 
.  Judge,   by  dismissing   the  suit   for   interest  against    Thakor , 
Jawahir  Singh,     The   respondent  has  applied  for  execution  of 
the  decree  of  the   District  Judge   against  the  appellants,  who 
were  the  other  two  defendants  in  the  suit,  and   who    did  not 
appeal  against  the  decree  of  the  District  Judge.  The  appellants 
pleaded  that  the  application  was  barred  by  the  law  of  limitation, 
as  limitation  began  to   run  from  the  date  of  the   decree  of  the, 
District  Judge,  and  not  from  (the  date  of  the  decree  of  the 
Judicial  Commissioner.    They  also  pleaded  that  it  bad  been 
agreed  between  them  and  the  respondent  that,  if  they  did  not 
appeal  against  the  District  Judge's  decree,  the  respondent  would 
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not  ezecntd  that  decree  against  tkem.  The  lower  appellate  Someshur 
Court  has  decided  that  the  application  is  within  time,  that  the  ^noth^ 
agreement  is  agaiust  public  policy,  and  therefore  illegal,  and 
that,  even  if  it  were  a  legal  agreement,  it  could  not,  regard 
being  had  to  the  provisions  of  section  258,  Codejof  Civil  Pro- 
cedure, be  recognized.  In  this  appeal  the  appellants  raise  the 
same  pleas. 

In  article  179,  schedule  ii,  Indian  Limitation  Act,  it  is 
provided  that,  in  the  case  of  an  application  for  the  execution  of 
a  decree,  the  time  from  which  the  period  {begins  to  run,  where 
there  has  been  an  appeal,  is  the  date  of  the  fihal  decree  or  order 
of  the  appellate  Court.  It  is  urged  on  behalf  of  the  appellants 
that  in  this  case  there  was  no  appeal,  withio  the  meaning  of 
the  article,  as  they  did  not  appeal  against  the  District  Judge's 
decree,  and  only  Thakur  Jawahir  Singh  appealed  against  it. 

In  NuT'ul  Hasan  v.  Mohammad  Hasan  fljit  wasd«*cided  by 
Mr.  Justice  OMfield  and  Mr.  Justice  Mahmood  that  article  179 
clause  (2),  of  the  Limitation  Act,  must  be  construod  as  applying, 
without  any  exceptions,  to  decrees  from  which  an  appeal  has 
been  lodged  by  any  of  the  parties  to  the  sait.  To  this  view 
Mr.  Justice  Mahmood  adhered  in  Mashiat-un-nisa  v.  Rani  [2],  a 
view  in  which  another  of  the  Judges  by  whom  that  case  was 
decided  agreed.  In  Gopal  Ohunder  Manna  v.  Gosain  Has 
Kalay  [3]  a  Full  Bench  of  the  Calcutta  High  Court  approved 
of  the  conclusion  of  Mr.  JustiQQ  Mahmood,  and  were  of  opinion 
that  the  language  of  article  179,  sub-section  (2),  should  be  read 
according  to  the  ordinary  signification  of  the  words  used.  In 
Abdul  Rahiman  v.  Maidin  Saiba  [4]  it  was  held  that  the  word 
•  appear  in  article  179  means  any  appeal  by  any  party.  In  the 
present  case  the  decree  of  the  District  Judge  was  passed  jointly 
against  the  appellants  and  Thakur  Jawahir  Singh.  It  was  not 
a  decree  against  them  severally  for  several  amounts.  I  follow 
the  cases  cited  above,  and  huld  that  there  was  an  appeal  in  this 


[11     I.  L.  B.,  8  All,  673.  (2)    I.  L.  R.,  18,  All,  1. 

[8]    I.  L.  a.  25  Oalc,  684.  (4)    1.  L.  B.  22  Bom,  600, 
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0mi(Mto     ctt80,  within  the  meaning  of  Che  article,  and  that  limitation  begAii 
^\St       to  rati  in  this  oaae,  not  ffom  the  date  of  the  decree  of  the  Ste* 
PflfliaTmtii   ^^^  J'ndge,  bnt  from  the  dttte  of  the  decree  of  the  Jndfchd 
Oommiissioner. 

The  learned  connsel  who  appeared  for  the  respondent  did 
not  attempt  to  support  the  raling  of  the  lower  appellate  Court, 
that  the  agreement  set  np  by  the  appellants  is  opposed  to  public 
policy*  The  only  'gromid  on  which  the  lower  appellate  Ooart 
holds  that  it  is  so  is  that  the  oonsideratioa  ie  contrary  to  the 
tntereete  of  the  othei^  jadgment-debtors«  Bnt  the  agreemeai 
does  not  bind  the*  other  jndgmenUdebtors.  Snpposing  thai 
Thttknr  Jawahir  Singh's  appeal  had  failed,  and  the  respondent 
had  takon  out  execntion  of  the  decree  of  the  District  Jndge 
against  him  alone,  and  recovered  the  amount  decreed,  Tbaknr 
Jawahir  Singh  conld  hare  claimed  oontribation,  the  agreement 
notwithstanding.  I  am  quite  unable  to  see  how  the  agreement 
tfan  be  said  to  be  opposed  to  public  policy.  It  is  open  to  doubt 
whether  the  agreement  can  be  said  to  be  one  by  which  the 
decree  of  the  District  Judge  was  adjusted  In  whole,  to  th^ 
satisfaction  of  the  decree-holder,  within  the  meaning  of  section 
i58,  Civil  Procedure  Code,  fiat  even  Supposing  that  it  is 
Sueh  an  agreement,  the  appellants  do  not  seek  to  have  the 
adjustment  refcognised  hf  the  Court  etectlting  the  decree, 
'  Their  case  is  that  the  agreement  estops  the  respondent 
^rom  taking  out  execution  of  the  decree  against  them.  Hie 
fnere  fact  that  the  ^gree'ment  may  amouiit  to  atl  adjustment  of 
the  decree  does  not  stand  in  the  Wily  of  the  appellants 
fotindlng  bn  it  a  plea  of  estoppel.  The  lowet  appellate  Court 
htA  tiot  found  whether  the  parties  etiteted  intb  the  agiMment 
fts  a  matter  of  fact,  and  iChaei  not  considered  whether,  supposhi^ 
ttl6  reiH^^ndent  indiioed  the  appellante  to  believe  th&t  the  deeree 
W6\itd  hot  be  executed  against  them,  and  the  appeUani^,  acting 
on  Stidh'  representatibn,  did  liot  appeal,  the  respondent  would  or 
^oiild  not  ho  eitopped  Arom  acting  contrary  to  his  representa- 
tion by  applying  for  the  execution  of  the  decree.  I9ie  merits 
of  the  queilbtts  arimng  out  of  the  plea  of  the  appellants  founded 
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on  tbe  agreement  nmst  be  decided  b^  Ae  lower  appellate  Court.      BomMhur 
la  this  connection  I  may   draw  Hb  attention  to  tbe   case  of       ano\b« 
Fratap  Chunder  Das  v.  Aratiioon  [IJ*    The  order  of  the  Court    ivmig^Vu-n^ 
below  is  virtually  based  on  two  preliminary   points.    I|  there- 
fore^ allow  the  appeal,  set  aside  the  order  of  tbe  lower  appellate 
Court  and  remand   the  case  to  it  for  trial  oa  tbe  merits*    The 
costs  of  this  appeal  will  be  costs  in  the  case,  and  abide  tbe  result. 

[IJ    1.  L.  B.,  SOalc.,  4B6. 
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RENT  APPEAL,   No.  45  OF  1900* 

"-  '    *  Before  Mr,  Spankie, 

1900  J^N®  Bahadur  Singh,  Raja  {JPlaintiff)  v.  Ehsan  Ali  and 

July  27.      another  {Defendants). 

Arrears  of  renV— Compensation  for  use  and  occupation  of  land-^Making 
new  case  for  plaintiff  not  set  up  in  plaint — Intention  to  odcupy  as  tenant  a 
necessary  condition  in  a  suit  for  compensation  for  use  and  occupation  of 
land — Lease  of  right  to  receive  collections  of  a  village  not  an  agricultural 
lease^ Registration  of  lease^Transfer  of  Property  Act,  ss.  107  and  117— 
Oral  evidence  inadmissible  to  prove  lease  for  a  term  exceeding  one  year, 

Tlie  plaintiff  sued  1/  and  E  for  arrears  of  rent  on  the  allegation  that 
tliey  had  taken  froni  him  a  theka  of  a  mauza  from  1302  to  1306  F.  at 
an  annual  rent  of  Rs.  1,059-14-3,  and  that  Rs.  515-7-0  as  arrears  for  1305  F. 
and  the  whole  of  the  rent  for  the  year  1306  F,  were  due  from  them.  M 
admitted  the  lease  and  E  denied  it.  The  lease  was  an  oral  one.  The 
Assistant  Collector  held  that,  inasmuch  as  under  s.  107  of  the  Transfer  of 
Property  Act  a  lease  of  immoveable  property  for  any  term  exceeding  one 
year  could  be  made  only  by  a  registered  instrument,  no  oral  evidence 
could  be  given  to  prove  the  alleged  lease.  But  finding,  however,  that  E 
had  been  iA  possession  of  the  village  during  1305  F,  he  passed  a  decree 
against  him  and  M  jointly  for  the  arrears  of  rent  claimed  in  respect  of 
that  year  on  the  ground  that  E  was  liable  to  pay  reasonable  compensation 
for  the  use  and  occupation  of  the  village.  E  appealed  to  the  District  Judge 
who  dismissed  the  suit  as  against  bim.  He  found  that  E,  even  supposing 
that  he  was  in  possession  during  the  year  1305  F.,  did  not  enter  into 
possession  with  the  intention  of  occupying  as  a  tenant. 

Held,  that  the  alleged  lease  was  a  lease  of  the  right  to  receive  the 
collections  of  a  village  and  not  a  lease  for  agricultural  purposes,  within 
the  meaning  of  a.  117  of  the  Transfer  of  Property  Act,  that  the  provision 
of  8.  107  of  the  Act  were  applicable  to  it,  and  that  oral  evidence  to  prove 
it  was  inadmissible. 

In  order  that  a  suit  for  use  and  occupation  may  be  maintainable,  one 
of  the  conditions  which  must  be  fulfilled  is  that  the    defendant  is  in  pos- 

*  Against  the  decree  of  H.  B.  Griffin,  Esq.,  District  Judge,  Qonda,  dated 
18th  January  1900,  modifying  the  decree  of  B.  Bhola  Nath  Chatterji,  Deput/ 
Collector,  Bahraich,  dated  27th  September  1899. 
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8688ion  inteDdiDg  to  ocoopyioK  <^f  ^  tenant.  Beldf  therefore^  that,  assnm- 
iog  that  the  Beyenue  Coart  has  jurisiliotlon  to  award,  in  a  proper  case 
reasonable  compenBation  for  the  use  and  oocopation  of  land i J  it  could  no^ 
award  such  compensation  in  this  case. 

Eeld  further  that,  as  the  plaintifE  made  no  claim  for  use  and  occupation 
against  E^  and  as  the  case  went  to  trial  merely  on  the  point  whether  the 
Tillage  had  been  leased  for  5  years  to  E,  the  Assistant  Collector  was 
wrong  in  making  a  new  case  for  the  plaintiff  and  in  decreeing  his  suit 
against  E^  as  if  he  had  made  a  claim  for  use  and  occupation. 

For  Appellant  : — Mr.  E.  ManmL 
Fob  Respondents  : — B.  Salig  Ram^ 

Spankib,  a.  J.  0. — The  plaiatiff  in  this  case  sued   Maham- 
mid  Ali  and  Eshaa  Ali  for  arrears  of  rent.     He  alleged  in   bis 
plaint  that  the  defendants   had  taken  from  him  a  theka   of 
maaza  Bhagwanpur,  from   1802  to  1306  Fasli,   at  an  annual 
rent  of  Rs.  1,059-14-3.     He  claimed  Rs.  5L5-7-0  as  arrears  for 
1305  Fasli  and  the  whole  of  the  rent  for  the  year    1806  Fasli. 
The  defendant  Muhammad  Ali  admitted  the  lease.    The  defend- 
ant Esban  Ali  denied    it.     The  Assistant  Collector  fixed    the 
following  issues:  '^Did   the   defendant   Eshan   Ali   take    the 
theka  of  the  mauza  from   the  plaintiff  at  an  annual  rent  of 
Rfl,  1059-14-3  from  1302  to  1306  Fasli?"     The  alleged  lease 
"vras  an  oral  one.     The  Assistant  Collector  held  that,   inasmuch 
as  under  section  107  of  the  Transfer  of  Property  Act  a  lease   o  f 
immoveable  property  for  any  term  exceeding  one  year  could  be 
made  only  by  a  registered  instrument,  no  oral  exigence   could 
be  given  to  prove  the  alleged  lease.    He,  therefore,  decided 
the  issue  mentioned  above  against  the    plaintiff.      Finding* 
however,  that  the  defendant  Eshan  AH  had  been  in   possession 
of  the  village  during  the  year  1305  Fasli,  be  passed  a  decree 
against  him  and  Muhammad  Ali  jointly  for  the  arrears  of  rent 
claimed  in  respect  of  that  year  on  the  ground  that  the  defend- 
ant Esban  Ali  was  liable  to  pay  reasonable  compensation  for 
the  use  and  occupation   of  the  village.    Ue  passed  a  decreo 
against  Muhammad  Ali  for  the  rent  claimed  for  1306  Fasli. 
The  defendant  Eshan  Ali   appealed  to  the  District  Judge  who 
dismissed  the  suit  as   against   him. 


Jangr 

Bahadur 

SiDgh 

(Baja; 

V. 

Bbsan  Ali 
and  another^ 
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Singh 
MdjUDtbtr* 


I  ihittk  tlt«t  tile  alleged  kaae  reqmiiped  to  be  BMide^yft 
registered  instrnment  imder  iiie  proyieioDS   of  eectieli  lOf  ol 
the  Tnmsfbr  bt  Propertjr   Ats«*    The    inmiOTeafale   ptepevty 
alleged  to  be  leased  was  the  right   to  make  the  colleotidns  of 
rMU  in  4he  Tillage^    The  Iomo  of  4be  right  to  reoeiTo  ^e  ool- 
leHioM  ^f  a  Ttllago  is  iaok^  I  tfaiak,  a  lease  for  agrieuliwral 
fitiirpO!»M«  irithin  Ifae  nif^aDiiig  of  eeotioa  117  of  Ibe  Traofcfer  of 
ttOf^tij  Aot    The  pt'O visions  of  Beetioni  107  of  the  teUe  Aet 
are,  therefore,  applioabte  to  the  alleged  lease.    Ohit  evidence 
to  prove  the  alleged  leAse  wne  therefore  imdmiaeible.    The 
District  Judge,  1  think,  ionnd  that  the  defandant  fiheaa  Ali, 
evea  auppo'siog  that  be  wea  in  possessioo  of  the  vUli^e    during 
the  year  1305  Faali,  did  not  enter  into  possession  with  the 
intention  of  occnjpying  «s  a  tenant.    Upon  this  finding,  aasoni* 
i^g  that  a  Bevenne  Conrt  has  jarisdlotion  to  award,  in  a  proper 
case,  reasonable  compensation  lor  the  use  and  oocnpation   of 
laad^  it  coald  not  award  such  compensation  in  thia  case*     In 
order  that  a  aait  for  use  and  occapation  may  be  maintainabloi 
one  of  the  conditions  which  mast  be  fulfilled  is,  that  the  defend- 
ant is  in  possession  intending  to  occupy  as  a  tenant.    1  also 
tJbink  that,  as  the  plaintitf  made  no  claim  for  use  and  oc6tipation 
against  the  defendant  Bskan  Ali,  and  as  the  case  went  to 
trial  merely  on  the  point  whether  the  village  had  b^sen   leftsM 
for  &  years  to  Dsban  Ali«  the  Assistant  Collector  made  a  h€W 
case  £or  the  plaintitf  in  passing  a  decree  in  his  favbtit  aj^^dlist 
i£ishan  Ali,  as  it  he  had  made  a  claim  for  use  and  ncoiip4t!oii. 
The  Assistant  Collector  coAld  not  properly  mftke  sUh  k  fiot^ 
ease  for  the  plaintiff 

Upon  these  griiiwiB  I  tbMi  that  tU  apptal  fiiUsi  OAd  I 
MnttiAB  it  iriiii  dosIbi 
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SECOND  CIVIL  APPEAL,  No.  46d  OP  19(M>.* 
.^: — ^ 

Before  ilr.  Maeleod. 
:0J— — 

BHAdWiiK  Dm  (Plaintiff)  v*  Maki   Bam  (DefindaM.)  ..^^02 

Uc^hahrahmani  collections,  right  Uh^SuHfor  tJusre  in  offeiingi 
imC  ome  in  wkick  ti^ht  to  ftopeHy  ig  involoed^^^CuMe  cf  aotion^-^ 
Contpa€t^ 

Where  a  third  peraoD  makee  a  voloDtary  offering  to  one  of  th9 
parties  and  the  other  party  claims  a  share  in  it,  that  is  not  a  suit  in  which  * 
a  right  to  property  U  involved,  and  the  plaintiff  is  not  entitled  to  recovef 
any  share  of  thirt  offering  except  tm  the  grointd  of  s  conttadt  between 
the  partiesE.  Seldf  thefelove,  that  ia  the  ease  of  Hahahrahmina  daknittg 
a  right  to  fllake  oolleotkms  ia  oertaio  looalitiea  or  from  oertain  clasiiiy 
no  claim  based  on  aq  alleged  right  to  property  can  be  set  np,  and  thi^t  it 
would  only  be  from  a  breach  of  some  contract  that  a  cause  of  action 
Would  arise. 

Fob  Apfbllant  :^B<  Mri  Fratad  (boldiiig  M«f  ^  B^ 
Iwenri  Dayoi^) 

Fob  Bbspondbnt:^P.  Raghvbar  Dayal. 

MaclIbod,  O.  J.  0.— 'This  isa  dispnfe  Mit«ett  Mfthifirabmlntf 
i^ifh  fespeicl  to  aa  offering.  The  present;  fespondtftttf*  th^  defbttrd^ 
ftiib  in  the  suit,  received  k  gift  on  the  dooanion  off  tbtf  ddMaik 
Of  a  (pertain  person  iti  matisa  Gattri,  and  appellant  olaittM  thai  It^T 
is  entitled  to  a  one^siith  share  in  that  gift.  The  lo\l^er  appel^ 
kte  Oourt,  on  the  ground  that  the  appeflanf  elainted  to  hirre 
tfned^eded  to  that  one-sixth  share  by  inhefitanoe  and  thai  M 
agreement  between  th^  partree  was  alleged  oi^  proted,  held  Aai 
the  intt  iffus  net  tnaf  ntainablo.  Tiro  points  are  liaised  on  ippeU 
hinir^  bebalf  i  fitm,  that  long  and  nniiitof  mpted  nsage  wonld  bo 
•nffi^lent  M  establish  a  pfesnriptfte  fights  am(^  Sec&ndtff^  tha*  tho 
plaint  as  fhiiMd  wao  snffieiettt  to  indleAtA  that  an  afrangc^nettl 

■■I    !>■        .1    fc  »      I.,.        f    t    I i  t  ,1         *■>■■■■..■■.  ,1   I  ■■    .If  <>         ■      ■     I    ■■  I»      — 

^  Against  the  deOffoe  of  B.  fiam  Ohandar  Sen,  Bobordinate  ^odgd,  tTnao, 
dated  14th  September  1900,  reveniiiig  the  dsoM  et  It  ibdol  (ihud  Uaasif, 
Porwa.  dated  26th  April  1900. 
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I'.hagwan       between  the  members  of  the.  family  was   relied  on,   and  tbat,  if 
y^  there  was  any  doabt  as  to  whether  it  amoanted  to  a  contract  or 

Mani  Ram  ^^^^  ^  formal  issue  should  have  been  drawn  np  and  a  finding 
come  to  on  the  point.  Appellant's  pleader  urges  that  either 
appelLint*8  claim  should  be  decreed  or  the  case  should  be 
remanded  for  a  finding  as  to  whether  there  was  a  contract  or  not* 
With  respect  to  the  two  points  raised  on  appellant's  behalf,  it  is 
not  very  clear  how  a  plaintifl^  ooold  rely  on  both  grounds  in  the 
same  case,  as  they  do  not  seem  to  be  consistent  with  each  other. 
He  could  say  that  he  had  an  absolute  right  independent  of  con- 
.  tract,  or  he  could  rely  on  a  contract,  but  I  do  not  understand 
how  he  can  base  his  claim  on  both  grounds  at  the  same  time. 
As  |to  tlie  first  point,  excluding  cases  in  which  the  right  to  an 
office  was  in  dispute,  there  is  a  long  series  of  decisions  to  the 
e£fect  that,  where  a  third  person  makes  a  voluntary  offering  to 
one  of  the  parties  and  the  other  party  claims  a  share  in  it,  that 
is  not  a  suit  in  which  a  right  to  property  is  involved,  and  the 
plaintiff  is  not  entitled  to  recover  any  share  of  that  offering 
except  on  the  ground  of  a  coutract  between  the  parties.  Appel- 
lant's pleader  relies  on  the  case,  Ramasawmy  Ait/an  v.  Venkata 
Achari{^i)  (referred  to  in  2  Mad.,  H.  C.  330),  in  which  the  Privy 
Council  dismissed  the  suit  as  the  plaintiffs  had  failed  to  establish 
their  right  either  by  documentary  proof  of  its  origin,  or  by 
proof  of  such  long  and  uninterrupted  usage  as,  in  the  absence 
of  documentary  proof,  would  suffice  to  establish  a  prescriptive 
^ight.  But  that  was  a  case  dealing  with  the  hierarchy  attached 
to  1^  pagoda  and  is  by  no  means  on  all  fours  with  the  present 
case.  I  consider  it  sufficiently  established  that  in  the  case  of 
Mahabrahmins  claiming  a  right  to  make  collections  in  certain 
localities  or  from  certain  classes,  no  claim  based  on  an  alleged 
right  to  property  can  be  set  up,  and  that  it  would  only  be  from 
a  breach  of  some  contract  that  a  cause  of  action  could  arise. 
In  support  of  this  proposition  the  following  cases  may  be 
referred  to  i-r-Seeta  Ram  v.  Sheo  Dai{i)  ;  AU  Bakhsh  v. 
Yoosoof  (3)  ;    ilusammat   Badha   v.   Rameshur  (4)  and    Oochi 

(1)  9  M.I.  A.,  944. 

(2)  JwalA  Prasad'i  Select  Cases,  Appendix  p.  1. 
(8)  „  „  „  „  M  p.ii. 
(4)        „           »            V           »i           »         P.i". 
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9.  UlfcU  [1].  It  is  anneoessary  to  multiply  oases,  but  an  uure* 
ported  judgment  of  this  Court  dated  26  tb  July   1900  may  also 
be  referred  to.  It  was  delivered  in  the  case  of  Oauri  Skankar  y«     ^^i^  ^ib« 
Durga  and  othert  [2J.    The  Judicial  Commissioner  there  said, 
**  1  am  of  opinion  that  the  law  on  the  subject  of  aucb  offeringp 
is,  that  no  suit  will  lie  by  one  Mahabrahmin  against  another  for 
recovery  of  the  whole  or  a  portion  of  such  offerings  unless  on 
the  basis  of  an  agreement  between  the  parties.*'  It  is  therefore 
neceasary  for  appellant  to  show  that  the  claim  can  be  taken  to 
have  been  based  on  an  alleged  breach   of  contract,  and  thi^ 
brings  us  to  the  second  point  raised  on  appellant's  bebalf«     So 
far  as  I  can  see*   the  appellant  claimed   on  the    basis  ef  an 
absolute  right  to  which  he  alleged  he  bad  succeeded  by  inherit- 
anoe.    I    am  naable  to  discover  any  indication  that,  when  the 
plaint  was  framed,  the  appellant  had  any  cootraet  between  the 
parties  in  his  mind.    The  suggestion  of  the  claim  being  based 
on  a  contract  seems  to  be  a  pure    after  thought.     I  see  no  suffi- 
cient ground  for  remanding  the  case.     If  appellant   wished  to 
rely  on  a  contract  he  should  have  said  so  distinctly  in  his  plaint. 
Aftor  the  case  has  aUready  been  heard  by  two  Courts,  it   is  too 
lato  to  ask  that  it  should  be  retried  on  an  issue  which  does  not 
properly  arise  out  of  the  pleadings  and  which  the  plaini,  as 
framed  by  the  appellant  himself,  did  not  suggest.    This    appeal 
is  accordingly  dismissed  with  costs, 

•  L  L.  B.,  aO  AH,  294.      '  t  S-  <?•  A.,  No.  483  ol  M. 
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SECOND  CIVIL  APPEAL,  No,  317  OF  1900.* 

:o: 

Before  Mr,  Macleod. 

1902.        Balbhaddab  Singh  {Plaintiff)  c.  Parwan  Singh  (Defendant), 

Sale  of  tree  in  respect  of  arrears  ofretfenue — Tree  immoveable 
property — General  Clatises  Act^  1868 — Procedure  in  sale  of 
moveable  and  immoveable  property — Receipt  given  by  Kurk  Amins 
on  sale  of  immoveable  property  for  arrears  of  revenue — Certijicate 
of  sale  granted  by  Deputy  Commissioner — Land  Revenue  Act 
(Oudh),  1876,  ss.  150  and  151. 

A  tree  belongiog  to  J^  was  sold  io  respect  of  certain  arrears  of  revenue 
due  from  him  by  the  Revenue  authorities.  P.  purchased  it  for  Rs.  13 
obtaining  the  Kurk  AnUn's  receipt  for  that  sum,  and  sold  it  to  the  plaintiff 
B*<  soD-in-law,  for  the  same  amount.  B  again  fell  into  arrears  with  bis 
revenne  and  that  same  tree  was  again  sold  in  respect  of  those  arrears  by 
the  Revenne  authorities  and  purchased  by  the  defendant  for  Rs.  22.  The 
plaintiif  sued  the  defendant  claiming  possession  of  the  tree  or  its  price. 
The  lower  Courts  found  as  fact  that  there  ^was  no  real  purchase  by  P., 
hat  it  was  merely  a  family  arrangement  for  B  to  get  back  the  tree,  that 
P  was  never  put  in  possession  of  the  tree,  and  that  B  himself  subsequent- 
ly treated  it  as  his  own  property  and  as  in  his  own  possession.  Neither 
the  parties  nor  the  lower  Courts  seemed  to  have  paid  any  attention  to  the 
point  as  to  whether  the  tree  was  moveable  ^property  or  immoveable  pro- 
perty within  the  meaning  of  Oudh  Land  Revenue  Act,  1876. 

Eeldf  that  it  was  necessary  for  the  ^Revenue  Courts  to  consider  the 
point,  because  the  procedure  in  sale  is^lifferent  in  oases  of  moveable  and 
immoveable  property.  The  question  of  title  could  hardly  be  properly 
discussed  without  taking  the  point  into  consideration,  because  the  nnder- 
lying  principles  on  which  tiUe  is  based  also  differ  in  cases  of  moveable 
and  immoveable  property. 

Held  that,  under  the  General  Glauses  Act,  1868,  the  tree  was  immove- 
able  property,  while  the  Oudh  Land  Revenne  Act,  1876,  was  in  force, 

•Against  the  decree  of  B.  Jwala  Prasad,  Subordinate  Judge,  Lucknow, 
dated  80th  May  1900,  confirming  the  decree  of  Pandit  Suraj  Narain  Bahadur, 
Mu  nsif  (North)  Lucknow,  dated  10th  March  1900. 
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In  second  appeal  the  plaiDtifiE  contended   that  the  Kurk  Amin's  receipt 
waa  a  certificate  within  the  meaning  of  8.  151,  Oudh   Land   Revenue  Act, 


Balbhaddar 
Singh. 

1876,  and  that  as  his  name  was  in  that  receipt,  no  one  was  now  entitled  to         Tatwbu 
eay  that  he  was  not  the  real  purchaser.  Singh. 


Sddf  that  the  certificate  referred  to  in  s.  151,  which  must  be  read 
with  s.  150  of  the  Oudh  Land  Revenue  Act,  1876,  was  the  certificate 
granted  by  the  Deputy  Commissioner,  and  that  the  Kurk  Amines  receipt  was 
neither  the  certificate  referred  to  in  s.  151  nor  could  it  be  treated  as 
equivalent  to  such  certificate. 

For  Apprllant  :— B,  BipinBehari  Bose  and  B.  Bar  DayaL 

Fob  Bbbpondbnts  :— B.  Salig  Ram  for  No.  3. 

Uacleod,  0.  J.  C. — Tliis  ista  dispute  about  a  tree.  It  was 
origiDally  the  property  of  Bakhiawar  Singh.  Bakhtawar  Singh 
fell  into  arrears  with  his  revenue  and  the  tree  was  sold  in  res- 
pect of  those  arrears  by  the  Revenue  authorities  on  the  12th 
March  1899.  Parwan  Singh,  tlie  nephew  of  Bakhtawar  Singh, 
purchased  the  tree  for  Rs.  13,  obtaining  the  Kurk  Amin's  receipt 
for  that  sum,  and  on  the  same  day,  sold  it  to  Balbhaddar  Singh, 
Bakhtawar  Singh's  son-in-law,  for  the  same  amount.  Bakhtawar 
Singh  again  fell  into  arrears  with  his  revenue  and  that  same 
tree  was  again  sold  in  respect  of  those  arrears  by  the  Revenue 
authorities  on  the  10th  August  1899  and  purchased  by  Sheo 
Prasad  for  Rs.  22.  Balbhaddar  Singh,  the  present  appellant, 
sued  Sheo  Prasad  the  purchaser  at  the  second  sale  and  others 
claiming  possession  of  the  tree  or  its  price.  The  lower  Courts 
have  found,  as  facts,  that  there  was  no  real  purchase  by  Parwan 
Singh,  that  it  was  merely  a  family  arrangement  for  Bakhtawar 
Sbgh  to  get  back  the  tree,  that  Parwan  Singh  was  never  put  in 
possession  of  the  tree,  and  that  Bakhtawar  Singh  himself  subse- 
quently treated  it  as  his  own  property  and  as  in  his  own  posses- 
sion. It  is  contended  on  behalf  of  the  appellant  that  Parwan 
Singh  obtained  an  indefeasible  title  on  the  occasion  of  the  first 
sale  and  transferred  that  title  to  him,  and  that  SheO  Prasad  baa 
no  right  to  the  tree  as  against  the  appellant.  Neither  the 
Revenue  authorities  nor  the  parties  nor  the  pleaders  nor  the 
Courts  below  seem  to  have  paid  any  attention  to  the  point  aato 
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whether  the  tree  was  moveable  property  or  immoYeable  pro- 
perty within  the  meaning  of  the  Ondh  Land  Bevenne  Act^  187& 
It  was  necessary  for  the  Keyenue  anthorities  to  consi'der  it  be- 
cause  the  procedure  in  sale  is  different  in  cases  of  moveable  and 
immoveable  property.  The  question  of  title  could  hardly  be 
properly  discussed  without  taking  the  point  into  consideration, 
because  the  underlying  principles  on  which  title  is  based  also 
differ  in  cases  of  moveable  and  immoveable  property.  The 
General  Clauses  Act,  1868,  was  in  force,  when  the  Oadh  Land 
Revenue  Act,  1876,  was  passed,  and  the  definitions  of  moveable 
and  immoveable  property  contained  in  that  Act,  as  re-enacted 
in  the  General  Clauses  Act,  1897,  must  be  looked  at  to  see 
whether  this  tree  should  be  treated  as  moveable  property  or 
immoveable  property.  It  is  clear  from  these  definitions  that  it 
was  immoveable  property,  while  the  Oudh  Land  Revenue  Act, 
1876,  was  in  force.  The  appellant  cannot  complain  that  he  is 
taken  by  surprise  by  having  the  tree  treated  as  immoveable  pro* 
perty,  because  if  it  were  held  to  be  moveable  property,  lie  would 
at  once  be  put  out  of  Court  by  the  ruling  in  the  Secretary  of 
State  for  India  in  Council  v.  Mahadei  (1;.  It  was  there  held 
that,  where  in  satisfaction  of  an  arrear  of  revenue  due  by 
certain  defaulters,  some  moveable  property  belonging  to  another 
person,  jiho  had  no  concern  with  the  land  in  respect  of  which 
the  arrear  was  due,  was  sold,  the  remedy  of  the  owner  of  the 
property  lay  entirely  in  the  Courts  of  Revenue,  and  that  no  suit 
would  lie  in  a  Civil  Court  respecting  such  sale.  Whether  the 
principles  oo  which  that  ruling  is  based  would  apply  equally  tq 
the  case  of  immoveable  property  or  not,  it  is  not  .necessary  to 
consider  for  the  purposes  of  this  ease.  Appellant's  pleader 
relies  on  section  151  of  the  Oudh  Land  Revenue  Act,  1876,  and 
contends  that  the  Kurk  Amin's  receipt  is  a  certificate  within 
the  meaning  of  that  sec^iion,  and  that,. its  appellant's  name  is  in 
that  receipt,  no  on^  |s  now  entitled  to  say  thai  he  was  not  the 
real  purchwier.  But  section  151  must  be  read  with  section  150, 
which  lays  down  that,  after  the  sale  has  been  confirmed,  the 
Deputy  Commissioner  shall,  unless  the  purchase  has  jbeen  made 
(1)  I.  L.  B.,  19  All,  187. 
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mbjeet  to  a  jrighi  of  some  person  to  possession,  put  the  person 

deolared  to  be  the  porohaser  in  possession,  and  shall  grant  him        gj^h    ' 

a  certificate  that  he  has  purchased  the  land,  and  such  certificate  ^* 

shall  be  deemed  to  be  a  valid  transfer  of  sncb  land.    It  is         Singh. 

obvious   on   the  face  of  it  that  the  certificate  referred  to  in 

section  151  is  the  certificate  granted  by   the   Deputy  Oomniis- 

sioner  and  that  the  Knrk  Amin's  receipt  is  neither  theeertifleate 

referred  to  in  section  151,  nor  can  it  be  treated  as  equivalent 

to  such  ceriificate.    The  third  ground  taken  in  the  grofipds  of 

appeal  is  that  delivery  of  pdssestien  was  not  neeeasary  to  com* 

plete  the  sale  in  favour  -of  the  appellant;  as  the  purchase  was  not 

made  subject  to  the  right  of  any  other  person  to  possession 

it  is  not  clear  how  the  appellant's  pleader  reconciles  that  ground 

widi  hi«  present  argument    Section  151  of  the  Oudh  Land 

Bevenne  Act,  1876,  does  not  help  the  fippel)ant»  and*  that 

being  bo,  the  findings  of  fact  by  the  lower  Courta  i^ro  £atal  to 

his  case  in  second  appeal. 

The  appeal  is  accordingly  dismissed  with  costs. 
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CRIMINAL  APPLICATION,  No.  18  OF  1902.' 

Before  Mr.   Spantie. 

jQQg  Amin  Oh  and  (Applicant)  v.  King-Empbror. 

KBY.  24.  Forgery— Forged  certificate,  using^  for  purpose  of  obtaining 

employment — Penal  Code^  ss.  468  and  471. 

The  accused  went  to  the  ofiSoe  of  the  District  TrafiBc  Boperintendent, 
Oudh  and  Bohilkhand  Railway,  at  Lncknow,  in  search  of  emplojrment 
and  interviewed  the  Ohief  Olerk.  On  being*  asked  his  business  be  produced 
a  certificate  purporting  to  be  signed  by  the  General  Traffic  Manager,  G.I.P. 
By,  Co.  The  Chief  Clerk  took  the  document  into  the  room  of  the  D.  T.  8. 
where  he  was  sitting.  He  thought  that  the  document  was]  not  genuine 
and  suggested  that  employment  should  be  given  to  the  accused  while  the 
document  was  sent  to  Bombay  for  verification.  Accordingly  the  Chief 
Clerk  directed  the  accused  to  put  in  a  writteu  application  for  employment 
which  he  did,  with  a  second  certificate  of  service,^  In  the  application 
reference  was  made  to  this  certificate  but  not  to  the  lone  which  the 
accused  had  first  produced.    This  last  mentioned  certificate  was  a  forgery 

EM,  that  looking  at  what  the  aocusedg  did  land  at  what  ]  his  intention 
was  at  the  time  when  he  produced  the  forged  certificate,  he  used  that 
document  within  the  meaning  of  s.  471,  LP.  G.  and  was  properly  convict- 
ed ,  under  that  section. 

Fob  Applioant  :— Jfr.  Ali  Amat. 

Fob  Crown  :— The  Ooveroment  Pleader. 

Spahkib,  a.  J.  C— This  is  an  application  by  Amin  Chand 
for  the  revision  of  the  order  of  the  City  Magistrate  convicting 
him  of  dishonestly  using  as  genuine  a  forged  doenment,  know- 
ing it  to  be  forged,  and  sentencing  him  under  section  471  and 
468,  Indian  Penal  Code,  |o  two  years  imprisonment,  and  of 
the  appellate  order  of  the  Sessions  Judge  confirming  the  con- 
viction and  sentence. 

The  facts  are  that  on  the  11th  July  1900  the  prisoner  went 
to  the  office  of  the  District  Traffic  Superintendent,   Oudh  and 

*  Against  the  order  of  0,  L.  M.  Bales,  Bsq.,  Sessions  Judge,  Luckoow, 
dated  8th  Octoher  1901,  upholding  the  order  .of,  0.  H.  Derthood,  Esq..  City 
Magistrate,  Lncknow,  dated  22ad  Jaad^l901. 
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Rohilkhand  Railway,  at  Lucknow,  in  search  of.  employment  nml 
interviewed    the  Chief   Clerk,  Jai  Narain.     On  being  asked  his 
business   he  produced  a   certificate  purporting  to  be  signetl  by 
Mr.  A.  Muirheud,  General  TraflBc  Manager,  G.  I.  P,  Railway 
Oo.     The  certificate  is  to  the  effect  that  the  prisoner  had  served 
on  that  line  as  station-master  on  Rs.  80  a  month  for  a  qertaiit 
period,  daring   which  be  had  served  in  a  satisfactory   manner. 
The  document   is  dated  the  30th  Jnoe  1900.     Jai  Narain   took 
the  document  into  the  room  of  the  District  TraflBic  Superinten- 
dent, Mr,  J.  R«  Muirhead,  where  he  was  sitting  with  Mr.  Free- 
land,  Assistant  TraflSc  Superintendent.     Mr.  J.  R.  Muirhead 
at  once  thought  that  the  document  was  not  gennine,  and  he  ang- 
gested  that  employment  should  be  given  to  the  prisoner  while  the 
document  was  sent  to  Bombay  for  verification.    Accordingly 
Jai  Narain  directed  the  prisoner  to  pat  in  a  written  application 
for  euiployment.    The   prisoner  at  once  wrote   out  such  an 
application  and  handed  it  in   together  with  a  second  certificate 
of  service.    In  the  application  reference  is  made  to  this  certifi- 
cate but  not  to  the  one  which  the  prisoner  first  produced.    This 
last  mentioned  certificate  is   a   forgery.    After  the   prisoner 
handed  in  the  application  he  left  the  office,  and  did  not  return 
to  it. 

It  appears  that  after  the   prisoner  had   claimed  to  be    tried 

the  Magistrate  did  not  require  him  to  state  whether  be  wished 

to  cross-examine  any  of  the  witnesses  for  the  proseontion  whose 

evidence  had  been   taken.    Subsequently  the  prisoner  applied 

to  have  Mr.  J.  R.  Muirhead  and  Jai  Narayan  re-summoned  for 

cross-examination,  and  the  Magistrate   refused   to  re-summon 

them.    The  Sessions  Judge  was  of  opinion  that  the  prisoner  bad 

the  right  to  have  those  witnesses  re-summoned  for  purposes  of 

cross-examination  and  that  the  prisoner   must  be  allowed  ibe 

right  of  cross-examination.    He  therefore,  with  reference  to  the 

provisions  of  section  428,  Code  of  Criminal  Procedure,  dureoted 

that  this  additional  evidence  should  be  taken  by  the  Magistrate. 

It  was  first  contended  that  it  was  not  intended  that  section 
428,  Criminal  Procedure  Code»  should  be*used  in  the  way  the 
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Sessioos  Jodge  iiBed  it.  and  ibat  the  Sessions  Judge  shooU 
liave  set  aside  the  oonviction  aud  acquitted  the  prisoner.  When 
the  Court  intimated  that,  even  if  it  came  to  the  conclusion  that 
the  Sessions  Judge  should  have  set  aside  the  conviction,  instead 
of  applying  the  provisions  of  section  428,  it  did  not  see  its  ^way 
to  acquitting  the*prisoner,  but  would  order  a  new  trial,  the 
learned  counsel  for  the  prisoner  stated  that  in  that  oase  he  would 
Qot  press  the  e<Miteiition  further. 

It  iras  also  contended  for  the  prisoner  that  he  did  not  *  use' 
the  forged  oertificate,  within  the  meaning  of  section  471,  Indian 
Penal  Code.    I(  is  clear  from  the  facts  found  that  the  prisoner 
asked  the  Chief  Clerk  for  employment^on  the  Oudh  and  Bohil- 
kband  Railway,  producing  when  he  did  so  the  forged  document, 
that  his  act  involved  the  representation  that  the  document  was 
genuine^  and  that  his  intention  was  to  obtain  by  means  of  the 
dooQitient  etn'plojrment  on  the  railway.    Looking  at  what  he  did 
and  at  what  his  intention  was,  I  think  that  he  used  the  document, 
within  the  meaning  of  the  section.    I  think  that  it  is  of  no 
importance  whether  the  Chief  Clerk  could  or  oould  not  give  him 
an  appointment,  or  whether  he  and  his  superiors  thought  that 
the  document  was  genuine  or  not,  or  whether  the  prisoner  used 
the  document  when  he  applied   in  writting  for  employment. 
Buppodin^  that  he  did  not  use  thd  document  when  he  made  his 
writt^b  ^p^Kcation,  be  had  already  miide  a  use  of  it.  It  is  clear 
that  thlD  prisoner  tt^djtheldocument  fraudulently  and  that  he 

I  am  not  disposed  to  reduce  the  sentence,  as  the  prisoner 
made  baseless  charges  against,  the  honesty  of  the  Chief  Clerk. 
1  dismiss  the  application^ 
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SECOND  CIVIL  APPEAL,  lifo.   352  OF  1900.' 


-0- 


Before  Mr.  Chamier. 

KiDAR   Nate  'Defendant)  v.  Hiua  Lal  and  others  {Plaintiffs).        }^^^ . 

a  May  5. 


Contract,  enforeetmnt  of,  by  one  not  party  to  it— Privity  of 
tonlracl — Cross-objections,  riykt  of  respondent  to  file,  teithin  one 
month  from  service  of  summons  and  hearing  of  appecU  —  Civil 
Procedure  Code,  s.   561— Remand— Appeal. 

In  1886  D  executed  three    simple  money-bonds,  aggregating  Rs.     290,*"       ,  % 

in  faronr  of  M  the  brotiier  of  H,  Plaintiff  No.  1.    D  also  mortgaged  sow*  '^'  V4;^ 

land  to  il  for  Rs.  100.  In  January  1890  D  Solifa  sliare  in  a  village  to  plain- 
tiffs No».  2,  3  and  4,  the  aons  of  H.  In  the  deed  it  was  stated  that  sums  of 
Ks.  290  and  Rb.  100  were  left  with  the  purcliaser  for  the  discharge  of  th« 
debts  due  uponthe  four  deeds  mentioned  above.  The  present  defendant  then 
wed  D  and  plaintiffs  Nos.  2,  3  and  4  for  pre-emption  and  obtained  a  decree 
for  posswsion  of  the  property  on  payment  of  various  sums  iucluding  Rs.  100 
10  jy  and  Hs.  290  to  "the  heirs  of  if,  whosoever  they  may  be  deterunned  f<. 
U "  As  neither  the  heirs  of  M  nor  U  were  parUes  to  the  decree,  the  decree- 
bolder  managed  to  obtain  posseDssion  of  the  property  without  paying  those 
.*0  8am«.  H  and  his  sons  (plaintiffs  Nos.  2,  3-#nd  i)  then  filed  the  present 
.»it  forrecovery  of  the  sums  The  Munsif  decreed  Ks.  100  and  interest  there 
on  toff,  but  rejected  the  claim  for  Rs.  290.  The  plaintiffs  appealed  to  tb. 
District  Judge.  On  21st  April  1900  a  summons  was  issued  to  the  defendant 
filing  May  1st  for  the  hearing  of  the  appeal.  The  summons  was  served 
oa  April  26th.  On  May  1st  the  defendant  asked  for  an  adjournment  m 
order  that  he  might  file  objections  under  e.  661,  Civil  Procedure  Code.  The 
Judge  refused  hie  request  saying-"There  has  been  this  decree. gainst  h.-n 
for  three  and  a  half  months  and  he  ha.  not  appealed  agamst  .t  &c.  . 
Tlie  Judge  allowed  the  appeal. 

H«W  that  the  object  of  s.  561,  C.  P.  C,  is  to  allow  a  respondent  to  nn 
.ppealt;  act  precisely  as  the  defendant  wished  to  act  in  this  ca^e  aud 
.LI.  ij  •«  -.,«i,  PftOAft  be  allowed  to  elapse  between 
r  s:;rice'-rlt-onthe^to=  lU  the  date  of  faring  th. 
appeal.  Btld  further,  that  thedefend.nt  having  by  his  appeal  brought  th. 
wUle  caae  before  the  Court,  it  conld^dealt  with  as  if  he  had  put  forward 

Oatcd   1st  May   1900,    reversing  the  decree  oi  u. 
.BbabAUd,  dated  16th  January   1»00. 
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EedarNath 

V. 

Hira  Lai 
and  others. 


objections  under  section  561,  Civil  Procedure  Code,  and  they  had  been  dis- 
missed by  the  lower  appellate   Court. 

Heldj  that  plaintiffs  Nos.  2,  3  and  4,  not  having  been  parties  to  (he 
contract  with  D  in  the  capacity  of  repersentatives  of  M  in  which  they  were 
sued,  were  strangers  and  could  not  enforce  that  contract.  Futher, 
that  neither  plaintiffs  nor  any  other  person  as  representatives  of  M 
could  have  sned  the  purchaser  of  the  property  on  the  contract  conttiood 
in  the  sale  deed. 

Held  further,  that  the  suit  was  not  maintainable  by  i?,  as  he  did  not  cat 
upon  his  mortgage  but  upon  the  decree  for  pre-emption  to  which  he  wai 
not  a  party,  and  as  he,  not  being  one  of  the  parchasers  of  tho  property,  was 
Dot  a  party  to  the  contract  and  could  not  have  enforced  it  against  the 
purchasers,  and  could  not  enforce  it  against  the  defendant  and  the  pre- 
emptor. 

For  Appkllant.— Mr.     Mohammad  Nasim. 


For  Rrspondbnts. — B,   Salig   Ram. 

Cramibr,  a.  J.  C— III  1886  DallaSingb,  a  Zamindar,  exe- 
cuted three  simple  money-bonds  for  sums  aggregating  Rs.  290 
in  favour  of  Madhai,  the  brother  of  Hira  Lai  plaintiflFNo.  1.  Dalla 
Singh  also  mortgaged  some  land  to  Hira  Lai  for  Ba.  100;  the 
date  of  the  transaction  does  not  appear.  On  January  3rd,  1890, 
Dalla  Singh  sold  a  share  in  a  village  to  plaintiffs  Nos.  2,  3  and 
4,  veho  are  the  sons  of  plaintiff  No.  1.  In  the  deed  it  was  stated 
that  sums  of  Rs.  290  and  100  were  left  with  the  purchasers  for 

thedischargeof  the  debts  due  upon  the  four   deeds   meDtioned 
above. 

The  present  defendant  then  sued  Dalla  Singh  and  plaintiffs 
Nos.  2,  3  and  4  for  preemption,  and  obtained  a  decree  for  pos- 
session  ofthe  property  on  payment  of  various  sums  including 
Bs.  100  to  Hira  Lai  and  Rs.  290  to  «  the  heirs  of  Madhai, 
whoseover  they  may  be  determined  to  be." 

As  neither  the  heirs  of  Madhai  nor  Hira  Lai  were  parUea 
to  the  decree  the  decree-holder  managed  to  obtain  possession  o( 
the  property  without  paying  these  two   sums. 
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Hira  Lai  and  his  sons  then  filed  the  present  suit  for  recovery 
of  (he  sums.  The  Munsif  held  that  Hira  Lai  was  entitled  to  a 
decree  for  lis.  100  and  interest  thereon,  but  rejected  the  claim 
for  B3.  290  on  the  ground  that  a  sncoesaion-cortificate  ought  to 
have  been  but  had  not  been  produced.  His  decision  is  dated 
Juuuury  15th,  1900 

On  March  31st^  1900,  the  plaintiCfs  filed  their  appeal  in  the 
Court  of  the  District    Judge.  ^ 

On  April  21st,  1900,  a  summons  was  issued  to  the  defendants 
fixing  May  1st  for  the  bearing  of  the  appeal.  The  summons 
was  served  on  April  26th.  On  May  1st  the  defendant  asked 
for  an  adjournment  in  order  that  he  might  file  objections  under 
section  561,  Civil  Procedure  Code.  The  Judge  refused  his 
request  saying ^^'There  has  been  this  decree  against  him  for 
"three  and  a  half  months  and  he  has  not  appealed  against  it. 
^*Now  when  he  finds  thai  there  is  an  appeal  concerning  thn 
"part  of  the  suit  that  has  been  dimissed  lie  desires  to  make  up 
"for  lost  time.  He  appears  to  me  to  have  no  right  in  equity  to 
"an  adjournment  for  this  purpose.  Besides  that,  be  has  ^10  case.'* 

It  has  often  being  pointed  out  that  the  object  of  section  561, 
Civil  Procednre  Code,  is  to  allow  a  respondent  to  an  appeal  to 
act  precisely  as  the  defendant  wished  to  act  in  this  cas^^,  and  that 
one  month  should  in  such  cases  be  allowed  to  elapse  between 
the  service  of  summons  on  the  respondent  and  the  date  of  hear- 
ing the  appeal.  No  attempt  has  been  made  to  supuport  the 
learned  Judge's  order  set  out  above, 

On  the  merits  the  learned  Judge  held    that    the    production 

of  a    succession-certificate    was    unnecessary  and  he  allowed  the 

appeal. 

• 
The  result  then  of  the  proceedings  in    (he    Courts    below    is 

that  the  plaintifi^s  h.ive    obtained    a  decree^  for    both    iho    sums 

which  they  claimed. 

The  defendant  has  appealed,  contending    that    the    plaintiffs 
have  no  cause  of  aclion  against  him. 


Kedar  Nath 

Hira  Lai 
and  others. 
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K«dar  Nath  The  plaintiflfs  rest  their   claim  upon  the  deoree  in    the  pre- 

r,,  ^  r  1       emption  suit.     That  decree  at  most,  as    regards    the   two   sums 

Hira  Lai  *  _  >  & 

aai  othori.  in  question,  transferred  to  the  defendant  the  liability  which  the 
purchasers  undertook  when  they  agreed  with  Dalla  to  discharge 
the  debts  due  by  him  upon  the  four  bonds. 

It  is  necessary  therefore  to  see  what  contract  the  purchaser 
entered  into  and  by  whom  it  could  have  been  enforced. 

The  purchasers  agreed  with  Dalla  Singh  to  discharge  certain 
debts  out  of  monies  left  with  thoni  by  Dalla  Singh  for  tin  pur- 
pose. 

As  a  general  rule  a  stranger  to  a  contract  cannot  enforce  it 
nor  can  it  be  enforced  against  him  i^Keiyldey  Maxsted  k  Co. 
V.  DuvaJil  \^l)  ). 

There  are  certain  recogniz<»d  exception?  to  thi-^  rule,  but  I 
have  not  boon  referred  to  any  case  in  which  a  contract  like  the 
one  before  me  has  been  treated  as  an  exception  to  the  general 
rule.  Further,  I  find  that  in  the  case  of  Ahinad  Mian  v,  Roj 
Kumar  (2)  the  Judicial  Commissioner  has  held  that  a  contract 
of  this  nature  cannot  be  enforoe<l  by  the  creditor  who  is  » 
strangf^r  to    it. 

The  plnintiflFs'  pleader  referred  to  Durpa  Parshad  v.  Shamhhv 
iYaf/<(3},  but  all  that  was  held  in  that  case  wa^i  tliat  a  pre-emptor 
is  bound  by  a  mortgage  effected  by  the  vendors.  Plaintiffs 
Nos.  2,  3  and  4  wore  parties  to  the  contract  with  Dalla  Sing", 
but  not  in  the  capacity  of  representatives  of  Madhai.  They  now 
sue  as  representatives  of  Ma«lhai.  They  must  be  regarJeii  a* 
persons  quite  different  from  tlie  purchasers  of  the  property. 
Not  having  been  parties  to  the  contract  with  Dalla  Singh  in  the 
c.ipacity  in  which  they  now  sue  they  are  strangers  and  cannot 
enforce  that  contract. 


(1)  L.   n.,  1901,  Appeal  Cases,  240. 

(2)  Scci.na  Ciril  Appeil,  No.  75  of  1900. 

(3)  All  ,  W.    "<  ,  ISbG.  p    77 
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I  hold  ihat  neither  the  plaintiffs   nor  any  other  persons   as     Kedar  Nath 
representatives  of  Madhai  could  have   sued   the  purchasers    of       ^^^  j^j 
the  property  on  the  contract  contained   in  the   sale-deed.  and  others. 

It  follows  that  the  present  suit  cannot  be  niuiatuined 
against  the  pre-emptor    the  present  defendant. 

The  case  would  have  been  a  perfectly  clear  one,  but  for'the 
accident  that  three  persons,  who  have  now  along  with  a  fourth 
proved  themselves  to  be  the  representatives  of  Madhai,  happen 
to  have  been  the  purchasers   of   the    property. 

I  do  not  think  it  necessary  to  remit  the  case  to  the  lower 
appellate  Court  in  order  that  the  defendant  may  have  an  oppor- 
tunity of  filing  objection  under  section  561,  for  by  his  appealihe 
defendant  has  brought  the  whole  case  before  this  Court.  I  shall 
deal  with  the  case  between  Hira  Lnl  and  the  defendant  as  if  the 
defendant  had  put  forward  objections  under  section  561,  Civil  ' 
Procedure  Code,  and  they  had  been  dismissed  by  the  lower 
appellate    Court, 

The  question  for  decision  jhetween  Hira  Lai  and  the  defen- 
dant admits  of  no  doubt.  Hira  Lai  does  not  sue  upon  his 
mortgage  but  upon  the  decree  for  pre-emption  to  which  he  was 
not  a  party.  Nor  was  he  one  of  the  purchasers  of  the  property. 
Neither  in  name  nor  in  reality  was  he  a  party  to  tlie  contract. 
Therefore  he  could  not  have  enforced  it  against  the  purchasers 
and  he  cannot  enforce  it  against  the  defendant  the  pre-emptor. 

The  plaintiffs  are  entirely  to  blame  for  this  result.  They 
ought  to  have  prevented  the  defendant  from  taking  possession 
until  he  had  paid  into  Court  the  sums  in  dispute  in  the  present 
case, 

I   accept  this    appeal,   set   aside  the   decree  of  the   Courts^ 
below,  and  dismiss  the  suit.with  costs  in  all  three  Courts. 
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CRIMINAL  APPLICATION,  No.  40  OF  1901.  ♦ 


Before  Mr.  Scott. 
— T o 

Jagdbi  and  another  (Applicant)  v,  Sri   Charan  and  anotter 

1901         Opposite  party) . 
June  25. 

Sanction  to  prosecute  for  making  false  charge — Invalidity  of 
proceedings  under  s  311 ,  /.  P-  C— Penal  Code,  s.  211—ProU' 
eution  for  making  false  charge — Criminal  Procedure  Code  {A^  V 
of  1898)  s.  195— Penal  Code,  s,  342. 

TU9  f^licf^its  9bArg6d  S  and  C  with  having  Qommltted  aaoffeoos 
nifider  s.  392,  X.  P.  G.  Oq  the  29th  March  1901  the  Deputy  Magiatrau 
recorded  a  rubkar  in  which  he  stated  that  the  charge  made  by  th^  appli- 
cants was  false  and  that  for  the  ends  of  justice  it  was  necessary  and  desir- 
able to  prosecute  the  applicants  under  8.211,  I.  P.  C.  He  added  that  in 
consequence  of  this  the  statements  of  the  applicants  as  accused  peison! 
had  been  recorded  in  proceedings  to  be  instituted  against  tbem.  Be  tbao 
ordered  that  the  rubkar  together  with  the  statements  of  the  applicants  aod 
the  record  in  the  case  against  8  and  C  might  be  submitted  to  the  Depoty 
CoDjmissioner,  with  the  request  that  the  case  might  be  made  over  to  ib- 
otber  Magistrate  for  the  purpose  of  proceeding  under  s.  211,  I.  P.O.  Tiie 
District  Magistrate  passed  an  older  making  over  the  case  to  another 
Deputy  Magistrate  for  disposal.  Proceedings  were  taken  against  the 
applipaots  on  charges  under  s.  ^11. 

Held,  that  the  proceedings  taken  against  the  applicants  under  s.  211, 
I.  P.  C,  were  invalid,  inasmuch  as  the  requirements  of  the  law,  before  such 
proc€(ediag8    under  that  section  could  be  taken,  had  not  been  complied  witii 

For  Applicants:— Mr.  J.  N.  Dutt  and  B.     Jiban  Krishna 
Banerji. 

For  Crown:— The  Government  Pleader. 

*  Against  the  order  of  C.  L.  M.  Blea,  Baq.,  Sessions  Judge,  Lucknow,  d«ted 
11th  May  1901,  upholding  the  order  of  Munshi  Kishau  Pershad,  Deputy  M«r"' 
trate  lit  Class,  Barabauki,  dated  29th  March   ]90l. 
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Scott,  J.  C. — Tbia  is  an  tipplication  for  revision  of  liie  or*ier     ja^fdei  and 
of  Muiishi   Kishaa  Prasad,  a  Magistrate  of  the  first  class  in  tlio        another 
Birabunki  l>i!3trict.     It  appears  that  the  applicants    Musammat     Sri  Ch*raQ 
Rirbati  an.l   Jagdei  charged  Sri  Churau   artd  Chandika    with    *^  ^iMrthw, 
faaviag  committed  an  offeDce  under  seotioki  892,   Imlian   Penal 
Oude.    Oq  the  89th   Jlarah,    1901,   the  Magistrate  recorded  a 
rubkar^    in  which  he   stated  that  the  charge  tnade  by  the  couh 
plainants  was  false,  and  that  the  accused  are  not  liable  to  prose- 
cation,  aud  that   for   the   ends  of  justice  it  was  neoessarj  and 
desirable   to  prosecute  the   complainants   under     section    211, 
Indian   Penal  Code.     He  added  that  in  consequence  of  this  the 
statements  of  the   complainants,   as  accused  persons,  haT«  been 
recorded  in   proceedings   to  be  instituted    against  them.     He 
then  ordered  that  rubkavy  together  with   the   statements   of    the 
complainants  Parbati  and  Jagdei,  antl   the  records  in   the   cii2«e 
a^inst   Sri   Cliaran    and   Chandrika,    may  be  submitted  to  the 
Depaty   Oommissiooer    with  the   request  that  the   case  may  be 
made  over  to  another  Magistrate,  and  that  proceedings  may  be 
taken   for  the  purpose   of  proceedings  under  section  211  of  the 
Indian  Penal  Co<ie.     It  is  not  stated  under  what  law  the  Deputy 
Magistrate  passed  this  order.     Tue  Sessions  Judge  rejected  the 
application  recording  that,   ^^nasmuohas  no  order  giving  sanction 
Was  passed   by  the    Deputy     Magistrate  under     section    195, 
Criminal  Procedure  Code,  I  am  precluded  from  dealing  with  the 
cage  under  that  section."     The    District  Magistrate    passed  an 
order  making  over  the  case  to  Manshi    Bhajan  Lai  for  disposal. 
No  sanction  appears  to  have  been  asked  for.     The  order  of   the 
Magistrate  does  not  purport  to  be  one  sanctioning  the    prosecu- 
tion of  the   applicants   on   charges   under   section  2  LI,    Indian 
Penal  Code,  nor  it  is  in  the  form  of  a  complaint.     It   is  there- 
fore not  an  order  such  as  the  M  igistrate  could    have  pa^^i^ed 
nnder  section  195,  Criminal  Procedure  Code.  It  is  not  an  order 
uunder  section  476,  Criminal  Procedure  Code.    The  fact  appears 
to  be  that  the  Deputy  Magistrate  was  uncertain   what  proceed- 
iings  he  should  take  or  what  order  he  could   pass*     I     am 
informed   that  proceedings  have  been  taken  against  the  appli- 
cants on  charges  under  section  211,  Indian  Penal  Code.     If  so 
they  arevalid.   The   requirements   of  the  law,   before  prooeed- 
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Jagdei  and     jugs  under    that  section    can  be  taken,  have  not  been  complied 

V,  with. 

Sri  Charan 
andaBother.  1  set  aside  the  order  of  the  Magistrate.     If  it  is  considered 

necessary,  further  proceedings  with  a  view  to  the  prosecution  of 

the  complainants  on  charges    under    section   211,  Indian  Feoal 
Code,  may  be   taken. 
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CRIMINAL   APPLICATION,  No.  37  OF  1902.  * 

o 

Before  Mr,  Spankie, 


-0 1902 

May  it. 


PuDAN  (Prisoner)   v,    Kinq-Emperor. 


Habitual  offenders,  trial  of— Accused,  two  or  more,  dealt  with 
in  the  same  inquiry— Habitual  offenden,  two  or  more  persons 
associated  together  as — Proceedings,  illegality  of— Criminal  Proce- 
dure Code,  ss.   110,  112, 117,  sub-section  4  and  537. 

In  a  case  under  s.  110,  Criminal  Procedure  Code,  the  Magistrate  dealt 
with  the  two  accused  P  and  G  in  the  same  inquiry  and  found  that  they 
were  "thieves"  and  *'go  desperate  and  dangerous  as  to  render  their  being  at 
large  without  security  hazardous  to  the  community."  The  order  made  by, 
the  Magistrate  under  s.  112,  Criminal  Procedure  Code,  did  not  state  that 
he  had  received  information  that  P  and  G  had  associated  together  as 
habitual  thieves,  Ac,  nor  was  there  any  evidence  to  that  effect. 

-fficW  that,  under  the  provisions  of  Bub-section  4  of  s.  117,  Criminal 
Procedure  Code,  the  Magistrate  is  not  to  deal  with  two  or  more  persons  in 
the  same  inquiry,  where  they  have  not  been  associated  together  as  habitual 
offenders,  but  is  io  deal  with  them  in  separate  inquiries.  Held^  therefore 
IhatP  and  G  ought  not  to  have  been  dealt  with  in  the  same  inquiry,  but 
in  separate    inquiries. 

Held  further,  that  the  Magistrate,  when  he  dealt  with  P  and  G  in 
the  same  inquiry  in  the  absence  of  any  information  showing  that  they  had 
associated  together  as  habitual  thieves  Ac,  or  of  evidence  to  that 
affect,  acted  illegally,  and  that  the  case  could  not  be  dealt  with  under  the 
provisions    of  s.  537  of  the  Criminal  Procedure  Code. 

For  Crown. — Government  Pleader. 

Spakkib  a.  J.  C. — These  are  applications  for  the  exercise 
of  the  Court  s  powers  of  revision  under  section  439,  Code  of  Cri- 
minal Procedure. 


*AgainBt  the  order  of  C.  L.  M.  Bales,  Esq.,  Sessions  Judj?e,  Lucknow,  dated 
4th  March  1902,  modifying  the  order  of  M.  Mohammad  Azim  Khan,Dy.  Uaeis- 
trafce,  Barabanki,  dated  21st  January  1902. 
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Padtn 

V. 

King- 
Emperor. 


The  Mu^islrate,  l)y  v^liom  the  case  was  tried  nciing  under 
section  110,  Code  of  Criminal  Procedure,  made  an  order  under 
section  112,  calling  upon  Pudan  ALir  of  Bihara'andj'Gurdin 
Brahman  of  Tnrsnmpur  to  show  cause  \^hy  they  should  not  give 
security  for  good  behaviour,  on  the  ground  that  he  had  received 
information  from  the  Bhilsar  police  that  they  were  habitual 
thieves  and  house-breakers  and  desperate  and  dangerous  per- 
sons. The  Magistrate  dealt  with  Pudan  and  Qurdin  in  the 
same  inquiry.  He  found  that  they  were  "  thieves  "  and  *'  so 
desperate  and  dangerous  as  to  render  their  being  at  largo 
without  security  hazardous  to  the 'community,  '* 

The  first  question  is,  whether  Pudan   and    Qurdin   should 
have  been  dealt  with  in  the  same  inquiry. 

Sub-section  (1)  of  section  117,  Code  of  Criminal  Proce- 
dure, provides  tliat,  when  certain  things  have  happened,  the 
Magistrate  shall  proceed  to  inquire  into  the  truth  of  the  infor- 
mation upon  which  action  has  been  taken,  and  to  take  such  fur- 
t)»er  evidence  as  may  be  necessary  ;  and  sub-section  (4)  of  the 
same  section  provides  that,  "  where  two  or  more  persons  have 
been  associated  together  in  the  matter  under  inquiry,  they  may 
be  dealt  with  in  the  same  or  separate  inquiries  as  the  Magis- 
trate shall  think  just." 

Now  the  Magistrate  had   received   information   from  the 
Bhilsar  police  concerning  Pudan  and  Gurdin  jointly,  that  is  to 
say,  those  persons  were  associated  together  in    the  information 
received  from  the  police,  but  this  is  not  the   meaning   of  sub- 
section  (4).     The   words  in   that,  sub-section   "where  two  or 
more  persons  have  been  associated  together  in  the  matter  under 
inquiry  ''  mean  "where  two  or  more  persons  have  been  associat- 
ed together  as  habitual   offenders. "     The  order   made  by  the 
Magistrate  under  section  112  does  not  state  that  he  had  received 
information  that  Pudan   and  Gurdin   had  associated   together 
as  habitual  thieves,  etc.  There  is  no  evidence  that  those  persooi 
had  associated  together  as  habitual  thieves,  etc.  On  the  contraiy 
there  is  evidence  that  one  of  them  associated  with  the  gang  of 
Hulas,    and  the   other  of  them   with   certain    other    peraoni 
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alleged  to  be  of  bad  character.  In  my  opiuion,  tberefure,  Pudan 
and  Qurdin  ought  not  Jo  have  beeu  dealt  with  iu  the  same 
iDquiry,  bat  in  separate  inquiries. 

It  is  clear  from  the  provisions  of  sab*section  (4)  of  section 
117  that  the  Magistrate  is  not  to  deal  with  two  or  more  persons 
in  the  same  inquiry,  where  they  have  not  been  associated  to- 
gether as  habitual  offenders,  but  is  to  deal  with  them  in  separate 
inqoiries.  The  sub-section  impliedly  forbids  him  from  dealing 
with  two  or  more  persons  in  the  same  inquiry  where  they  have 
not  been  associated  together  as  habitual  offenders.  The  next 
question  is,  whether  the  case  can  be  dealt  with  uuder  section 
537 f  Code  of  Criminal  Procedure* 

It  was  held  by  their  Lordships  in  the  Privy  Council  in 
Subramania  Iyer  v.  The  King-Emperor  [1]  that  the  join- 
der, at  one  trial,  of  more  charges  than  three  for  offences  of  the 
tame  kind  and  extending  over  a  period  longer  than  a  year,  con- 
travenes section  234  of  the  Code,  and  is  an  illegality  not  cur- 
able by  section  537.  In.  Gobind  Koeri  v.  The  Emperor  [2] 
irhere  certainipersons  were  tried  at  one  trial,  some  for  one 
offence,  and  others  for  another  and  distinct  offence  such  offences 
not  having  been  committed  in  the  same  transaction,  it  was  held 
that  the  proceedings  were  ilkgal  and  the  illegality  was  nut 
cured  by  section  537. 

Htiving  regard  to  the  cases  cited  above,  I  think  that  the 
Magistrate,  when  he  dealt  with  PuJan  and  Qurdin  iu  the  same 
inquiry,  in  the  absence  of  any  information  showing  that  they 
liad  been  adsociuted  tog«^ther  as  habitual  thieves  etc.,  or  of 
evidence  to  that  effect,  acted  illegally,  and  that  the  case  cannot 
be  dealt  with  under  the  provisions  of  section  587. 

Accordingly,  I  set  aside  the  proceedings  of  the  Magistrate, 
and  direct  him  to  deal  afresh  with  Pudan  and  Gurdin  in 
separate  inquiries. 

[1]     5  C.ilc,  W.  N.,  866.         [2]     6  Calc,  W.  N.  468. 


Pudaa 

r. 
King- 
Emperor. 
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CRIMINAL  APPEAL  No.  180  OF  1902. 

— — o 

Bifon  Mr.  Spankie  and  Mr.    Chamier. 


1902  Samaidin  (^Accuied)   v,   King-Empbbob  CComploman*.) 

JUNB  16, 


Evidence  of  deaf  mute — Deaf  muie^  signt  made  by  how  fat 
admissible  in  evidence — Statement  embodied  in  police  report  or 
made  to  another  person  in  police  inquiry ^  aimissibility  of^in 
evidence-— Conduct — Evidence  Acty  ss.  5,  32,  118  and  119. 


In  A  mundercase  one  of  the  witnesudB  for  the  proseoation  was  a  de«f 
mute,  and  the  qaestion  whether  the  gesticulations  of  that  man  at  tbt 
place,  where  the  body  of  the  murdered  boy  was  found  and  daring  tin 
police  inquiiy,  and  subsequently  in  Court,  were  evidence  against  the  pri- 
soner, and  if  so  what  was  their  value.  The  Sessions  Judge  was  satisfied 
that  the  deaf  mute  could  not  understand  the  questions  that  were  pat  ta 
him,  and  for  the  most  part  could  not  make  bis  meaning  intelligible. 

Held,  that  the  deaf  mute  was  not  a  competent  witness  within  the 
meaning  of  section  118  of  the  Evidence  Act  The  signs  made  by  him 
if  regarded  as  conduct,  were  not  admissible  as  evidence  against  the  pri- 
soner under  section  8  of  the  Bvidence  Act,  and,  if  regarded  as  statemeoti, 
they  were  equally  inadmissible  under  section  S2  of  that  Act. 

« 

Statements  embodied  in  first  reports  to  the  police  or  statements  mide 
by  a  witness  to  another  person  in  the  course  of  a  police  inquiry  are  not 
ordinarily  admissible  in  proof  of  the  facts  stated,  though  they  may  b« 
admissible  to  rebat  the  snggestion  of  recent  fabrication  of  a  case,  or 
they  may  be  admissible  under  section  32  of  the  Avideace  Act. 

*  Against  the  order  of  %.  A.  Kendall,   Esq.,   ScMions,  Judfe,  GoqiIa,  cbt«d 
39th  April  1002. 
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For  Accused. — Mr.    Alt  Ausat.  Kamaidin 

V. 

Fob  Crown. — The  Government  Pleader.  Eiuporor. 

Spankib,  a.  J.  C.  and  Chamibr,  A.  J.  C. — Snniaidin  has 
been  convicted  by  the  Sessions  Jadge  of  Gonda  of  having  on 
March  14th  last  mnrdered  Ram  Parshad,  a  boy  of  18,  by  cutting 
his  throat. 

The  case  of  the  prosecution  is  that  Ram  Parshad  accom- 
panied by  a  deaf  mute  named  Bihari  left  his  father  Patandin^s 
hoQse  in  Pandit  Purwa,  about  midday,  for  Piagpur,  to  demand 
payment  of  *a  small  debt  due  by  R  am  Asre  to  Patandin  ;  that 
shortly  before  sun-set  Bihari  returned  alone  and  by  signs 
iodooed  Patandin  and  others  to  follow  him  to  a  field  in  which 
maeh  boold  was  found  and  thence  to  another  field  where  the 
body  of  Ram  Parshad  was  found. 

Patandin  proves  the  departure  of  Ram  Parshad  and  Bihari 
for  Piagpur,  Ram  Asre  proves  that  the  two  last  named  duly 
arrived  at  Piagpur,  and  that  Ram  Parshad  demanded  payment 
of  the  debt«  The  evidence  of  Sheo  Shankar,  his  nephew  Nand 
Eishore  and  of  Mangal  may  be  accepted  as  proving  that 
Saroaidin  was  seen  running  away  from  the  place  where  Ram 
Parshad  lay  writhing  on  the  ground.  The  evidence  of  the  wit- 
nesses Ram  Ratan  and  Audan  Singh  was  rejecfted  by  the 
Sessions  Judge  as  false,  and  we  think  that  it  was  rightly 
rejected. 

Lastly  there  is  the  deaf  mute  Bihari  ;  and  the  real  question 
in  this  case  is  whether  the  gesticulations  of  this  man  at  the 
place  where  Ram  Parshad^s  body  was  found,  during  the  police 
iupuiry,  and  subsequently  in  Court  are  evidence  against  the 
prisoner,  and,  if  so,  what  is  their  value. 

Bihari  as  already  stated  is  a  deaf  mute.  In  Taylor  on 
Evidence,  9th  edition  vol.  II,  p.  897,  will  be  found  a  statement 
of  the  law  regarding  the  capacity  of  deaf  mutes  to  give  evidence 
and  the  practice  as  to  their  oxamiuution  in  Eugliiud, 
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Bamaidia 

9, 

King. 
Smperor, 


The  law  of  British  India  is  the  same — see  sections  118  and 
119  of  the  Evidence  Act, — which  provide  that  all  persons  shall 
be  competent  to  testify,  unless  the  Court  considers  that  they  are 
prevented  from  understanding  the  questions  put  to  thein,  or 
from  giving  rational  answers  to  those  questions,  by  tender  y eari, 
extreme  old  age,  disease,  whether  of  body  or  of  mind,  or  any 
other  cause  of  the  same  kind,  and  that  a  witness  who  is  unabk 
to  speak  may  give  his  evidence  in  any  other  manner  in  which  be 
can  make  it  intelligible,  as  by  writing  or  by  signs  ;  but  such 
writing  must  be  written  and  the  signs  made  in  open  Court 
Evidence  so  given  shall  be   deemed  to  be  oral  evidence. 

When  Bihari  was  produced  as  a  witness  the  Sessions  Jndga^ 
after  describing  the  signs  that  Bihari  made,  n  oted  that  he  could 
not  understand  the  nature  of  an  oath,  and  that  he  could  not 
understand  at  all  what  was  asked  of  him,  that  the  Governmeot 
Pleader  and  Kanhaiya  Lai  (with  whom  Bihari  had  been  living) 
differed  as  to  the  interpretation  to  be  placed  npun  certain  signa, 
which  he  made,  and  that  Kanhaiya  Lai  was  unable  to  make  him 
understand  the  question  whether  he  (Bihari)  was  hit  first  ofjle 
man  killed  first. 

We  must  take  it  that  the  Sessions  Judge  was  satisfied  that 
Bihari  could  not  understand  the  questions  that  were  put  to  hiin 
and  for  the  most  part  could  not  make  his  meaning  intelligible. 
Kanhaiya  Lai  who  was  supposed  to  be  able  to  make  Bibari 
understand  questions  evidently  failed  to  do  so,  and  further,  at 
Kanhaiya  Lai  was  not  sworn  asan  interpreter,  his  interpretation 
of  the  signs  made  by  Bihari  cannot  be  accepted. 

The  Sessions  Judge  seems  to  have  considered  that  Bihari^s 
gesticulations  were  ^evidence',  but  in  his  opinion  they  showed 
nothing  execept  that  the  prisoner  had  ''something  to  do  wilh" 
the  murder  of  Bam  Parshad. 

In  our  opinion  Bihari  was  not  a  competent  witness  in  tb« 
Court  of   Session. 
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The  noxl  queetion  is  whether  the  sinjjs  wade  by  Bihari  at 
the  scene  of  the  murder  and  afterwards  daring  the  police  inves- 
tigation are  evidence  against  tlie  prisoner. 

If  they  are  to  be  regarded  aa  conduct  the  signs  made  by 
Bihari  are  not  admissible  as  evidence  against  the  prisoner  nnder 
section  «of  the  Evidence  Act.  If  the  sings  madelby  him  are 
regarded  as  statements  they  are  equally  inadmissible.  In  Queen- 
Empress  T.  AbduUah  (1)  signs  made  by  a  dying  woman  us  to  the 
circnmstances  in  which  injuries  had  been  inflicted  upon  her 
were  admitted  as  "statemenU"  within  the  meaning  of  section 
32  (1)  of  the  Evidence  Act,  but  in  that  case  the  woman  was 
able  to  understand  the  questions  put  to  her  and  she  had  "be- 
come incapable  of  giving  evidence." 

In  the  present  case  we  are  not   satisfied    that   Bihari  was 
during  the  police  inquiry  capable  of  understanding   questions 
put  to  him,  and  he  has  therefore  not  become  ineapable  of  oiv' 
•Tidence  within  the  meaning  of  section  32.     He  has  all    7 "^ 
been  incapable  of  giving  evidence. 

Statements  embodied  in  first  reports  to  the  police?  or  slated 
msnts  made  by  a  witness  .to  another  person  in  the  course  of  " 
police  inquiry  are  not  ordinarily  admissible  in  proof  of  thef**  t" 
•Uted,  though  they  may  be  admissible  to  rebut  the  suggestion 
of  reeont  fabrication  of  a  case  or  they  may  be  admissible  under 
iection^32  of  the  Evidence  Act. 

It  is  shown  that  during  the  police  inquiry,  when  a  number 
of  persons  were  placed  before  him,  Bihari  seized  the  hands  of 
the  prisoner  and  another  person.BThis  action  does  not  neces- 
Mrily  amount  to  a  statement  that  Samaidin  murdered  Ram 
Parshad. 

In  our  opinion  the  action  of  Bihari  is  not  admissible  in 
evidence  against  the  prisoner  whether  it  is  regarded  as  conduct 
or  as  a  statement. 


Sninaidin 

KiDg- 

Bmperor. 


(1)    I.  L.  JR.  7  All.,  385. 


Digitized  by 


Google 


250  THE  OUDH  CASES.  [Vol.  V. 

Samaidin  The  evidence  of  other  witnesses  obviously  does  not  establish 

Ki'off-        ^''^  charge  against  the  prisoner  though  it  may  raise  a  cas«  of 
Emperor.      considerable  suspicion. 

We,  therefore,  accept  the  appeal  of  Samaidin,   and,    setting 
.    aside  the  conviction   and  sentence  passed  upon  him,  we  direct 
that  he  be  released. 
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EXECUTION  OF   DECREE  APPEAL,  No.  26  OF  1895.» 

Before   Mr.    Deas   and  Mr.   Spankie. 

o 1897 

Inatit-ul-Rahman   (Judgment'debtor)    v.   Sadik   Husian     July  6. 
(Decree-holder). 

Res  judicata — Sale  of  mortgaged  property  in  execution  of  decree- 
Objection  to  execution  of  decree  taken  after  part  of  mortgaged  pro^ 
petty  $old  under  decree^  Order    absolute— Mortgage^^ Act   IV  of 
1882,  ss.  88  and  89. 

In  March  1819  tht  respondent  obtained  against  the  appellant  a  decree 
for  Bale  of  certain  mortgaged  property  under  8.  88,  Act  IV  of  1882.  The 
mortgaged  property  consisted  of  three  villages,  C  and  B  in  the  Fyzabad 
district  and  i^in  the  Barabankl  district.  On  the  6tb  May  1889^  after  the 
•ipiry  of  the  period  fixed  for  payment,  the  reepondent  applied  to  the 
District  Judge  of  Lucknow  for  the  execution  of  the  decree  by  the  sale  of 
-^T  and  for  the  transfer  of  the  decree  to  Fyzabad  in  view  to  the  sale  of 
the  two  villages  in  that  dintrict.  On  the  20ih  March  1890  N  was  sold 
under  the  order  of  the  District  Judge  of  Lufknow  in  execution  of  the 
decree.  The  two  villages  in  the  Fyzabad  district  were  attached  by  the 
District  Judge  with  a  view  to  sale  in  execution  of  tl>e  decree.  The  two 
Tillages  were  thrice  proclaimed  for  sale.  On  the  31  st  January  1891  the 
appellant  prayed  that  the  air  land  be  exempted  from  sale.  On  the  6th  June 
1891  be  prayed  for  the  postponement  of  the  then  impending  sale.  Proceed- 
logs  in  execution  were  Btayed  in  August  1892,  pending  the  disposal  of  suits 
brought  by  the  appellant's  brothers  in  tonnection  with  the  attached  villages. 
After  the  disposal  of  those  suits  the  respondent  on  the  9th  January  1895 
prayed  that  the  proceedings  In  execution  be  revived  and  continued  and 
the  attached  villages  be  sold.  On  the  10th  April  1895  the  appellant  pre- 
sented a  petition  objecting  to  the  proposed  sale  on  the  ground  that  the 
decree  was  not  capable  of  execution,  as  the  respondent  had  failed  to 
apply  for  and  obtain  an  order  absolute  for  sale  under  s.  89,  Act  IV  of  1882. 
The  objection  having  been  disallowed  by  the  District  Judge,  the  appellant 
preferred  an  appeal  against  the   order  of  the   District  Judge. 

Held  that,  on  the  principle  of  rea  judicata,  the  appellant  was  precluded 
from    objecting   to    the  sale   on  a  ground  which  lie  might  have  raised  but 

•  A^in^jt  the  dfcrcc  of  Col    T.  K.  Cawic,    Esa-,     Diitrict    Jml^'e,    Fyzabad. 
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Inayat-al- 
rahman 

V. 

8adik 
Husaia, 


did  not  raise  agaiost  the  order  which  waa  made  by  the  District  Jud<e  of 
Lucknow  for  the  sale  of  one  of  the  mortgaged  villages  and  against  the 
orders  which  were  subsequently  made  by  the  District  Judge  of  Fyazahad 
for  the  sale  of  the  remaining  two  mortgaged  villages  between  1890  aod 
1892. 


For  Appbllant.— M.  Mohammad  Ifasim. 
For  Rbspondbnt. — B.  Panna  LaL 

DBAS,  J.  0.— On  the  2Iflt  March  1889  Mirza  Sadik  Husain 
KhaD  obtained  a  decree  for  sale  under  a  mortgage.  The  decree 
was  passed,  under  section  88  of  Act  IV  of  1882,  against  Chan- 
dbari  Inayat-ul-rahman,  and  the  mortgage-money  was  Rs.  33,774. 
The  mortgaged  property  consisted  of  three  villages,  Chirauli  and 
Bansgaon  in  the  Fyzabad  district  and  Puran  Kalhans  alias 
Basil  Nizam-ud-dinpur  in  the  Barabanki  district. 

On  the  6th  May  1889,  after  the  expiry  of  the  period  fixed 
for  payment,  the  decree-holder  applied  to  the  District  Judge  of 
Lucknow  for  the  execution  of  the  decree  by  the  sale  of  Basti 
Nizam-ud-dinpur,  and  for  the  transfer  of  the  decree  to  Fyzabad 
in  view  to  the  sale  of  the  two  villages  in  that  district,  Oo  the 
20th  March  1890  Basti  Nizam-ud-dinpur  was  sold  under  the 
order  of  the  District  Judge  of  Lucknow  in  execution  of  the 
decree. 

The  two  villages  in  the  Fyzabad  district  were  attached  by 
the  District  Judge  with  a  view  to  sale  in  execution  of  the 
decree  ;  and  on  the  19th  September  1889  the  Deputy  Commis- 
sioner of  Fyzabad  was  appointed  receiver  on  the  decree^holder's 
application. 

The  two  villages  were  thrice  proclaimed  for  sale.  On  the 
81st  January  1891  the  judgment-debtor  prayed  that  the  sir 
land  be  exempted  from  sale.  On  the  6th  June  1891  he  prayed 
for  postponement  of  the  then  impending  sale.  Proceedings  in 
execution  were  it  seems  stayed  in  August  1892  pending  the 
disposal  of  suits  brought  by  the  judgment-debtor's  brother  in 
connection  with   the   attached    villages.     After  the   disposal  of 
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these  suits  the  decree-holder  on  the   9tb  January   189S  prayed  inayat-ol- 

that  the  proceedings  in  execution  be  reviTod  and  continued  and  ^  ^^ 

the  attached  villages  be  sold,  and  the  date  of  hearing   was  fixed  ^^^ 
for  the  11th  April  1895.  "^  °' 

On  the  10th  April  1895  the  judgment-debtor  presented  a 
petition  objecting  to  the  proposed  sale  on  the  ground  that  the 
decree  was  not  capable  of  execution,  as  the  decree-holder  had 
failed  to  apply  for  and  obtain  an  order  absolute  for  sale  under 
section  89  of  Act  IV  of  lbb2. 

This  objection  was  disallowed  by  the  District  Judge.  The 
present  appeal  has  been  preferred  by  the  judgment-debtor 
against  the  order  of  the  District  Judge. 

The  learned  advocate  for  the  appellant  relies  on  the  following 
rulings  in  support  of  the  contention  that  the  decree  under  sec- 
tion 88,  Act  IV  of  1882,  is  a  decree  nisi  or  conditional  decree, 
which  cannot  be  executed  until  and  unless  it  is  made  absolute 
by  an  order  passed  on  an  application  under  section  89  of  the 
said  Act  : — Ram  Lai  v.  Narain  (1),  Pareshnaih  Mojumdar  v. 
Ramjodi  Mojumdar  (2),  Ajudhia  Pershad  v.  Baldeo  Singh  (3), 
Prasad  Roy  v.  Bhohodeh  Roy  (4). 

These  rulings  certainly  support  the  contention. 

It  is  admitted  that  no  application,  apart  from  the  application 
for  execution  of  the  decree,  was  made  by  the  decree-holder 
under  section  89  of  Act  IV  of  1882  for  an  order  absolute  for 
sale,  but  the  learned  pleader  for  the  decree-holder  respondent 
relies  on  the  Full  Bench  ruling  of  the  High  Court  of  Allahabad 
in  Awadh  Bihari  Lai  v.  Nageshar  Lai  (5).  In  that  case  the  ruling 
in  12  All.,  539,  was  dissented  from,  and  it  was  held  that,  where 
the  holder  of  decree  under  section  88  of  Act  IV  of  1882 
applied  for  execution  to  the  Court   charged  with   the   execution 

(1)     1.   L.  R.,    12  All.,  639.  C2)     I.  L.  R.,  16  Oalc.  246. 

(3)    1.  L.  R.,  21  Calc,  818.  (4)     T   L.  U-,  22  Calc,  931. 

^b)    1.   L.  K.,  13  All.,  276. 
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Inayat-ui-     o^  the  decree,  the  applioation  was  a  good  one  under  section  89 
rahman-      ^f  ^]j^  ^^^  .  ^^^^  j^  ^^g  ^^^  necessary  that  such     application 

Sadik        should  be  made  to  the  Conrt  which  had  passed  the  decree  :  and 
HaiaiD.         * 

that  an  application  for  an  order  absolute  for  sale  under  ssction 

89  of  Act  IV  of  1882  was  a  proceeding  in  execution  and  subject 

to  tb«  rules  of  procedure  governing  such  matters. 

I  do  not  think  that  it  is  necessary  to  determine  the  question 
whether  the  decree  was  capable  of  execution  in  the  absence  of 
an  express  application  for  an  order  absolute  for  sale  imder 
section  89  of  Act  lY  of  1882,  and  in  the  absence  of  any  express 
order  of  the  Court  which  passed  the  decree  making  the  condi- 
tional decree  absolute  under  the  provisions  of  that  section.  It 
is  unnecessary  in  this  case  to  give  an  opinion  on  the  questioa 
regarding  which  the  Calcutta  and  Allahabad  High  Courts  hte 
at  variance. 

The  objection  raised  by  the  judgraent-debtor  for  the  first 
time  on  the  10th  April  1895  was  liable  to  dismissal  on  the 
priaciple   o(  res  judicata. 

It  is  not  deuied  that  in  execution  of  the  decree  one  of  the 
mortgaged  villages  was  sold  on  the  20th  March  1890,  under  the 
order  of  the  District  Judge  of  Lucknow  ;  that  orders  for  the 
sale  of  the  two  remaining  villages  were  passed  by  the  District 
Judge  of  Fyzabad  in  execution  of  the  decree  previous  to  the 
stay  of  the  execution  proceedings  in  1892  ;  and  that  though  the 
judgment-debtor  preferred  applications  and  objections  to  the 
said  order  he  did  not  on  these  occasions  raise  the  objection  he 
has  now  raised  in  connection  with  the  decree*holder*s  application 
of  9th  January  1895  for  the  revival  of  the  proceedings  in  exe- 
cution and  their  continuance  by  the  sale  of  the  two  attached 
villages.  It  appears  to  me  that  on  th#  principle  of  res  judicata 
he  is  no.w  precluded  from  objecting  to  the  sale  on  a  ground  which 
he  might  have  raised  but  did  not  raise  against  the  order  which 
was  made  by  the  District  Judge  of  Lucknow  for  the  sale  of  one 
of  th«  mortgaged  villages,  and  against  the  orders  which  were 
subsequently    made    by  the  District  Judge  of  Fyzabad  for  the 
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sale  of  the  remaioing  two  mortgaged  villages  between  1890  and      inaTat-ul- 
1892.   See   Bihari  Lai  y.    Wajid  Ali  (1).  '*^^'' 

Sadik 
I    wonld  therefore  on  this  ground  dismiss  this   appeal   with  ^^^^  ^ 

costs  and  confirm  the  order  of  the  District  Judge   of  Fyzabad. 

Spanblib,  a.  J.  C. — I  concur. 

(i;    W.  N.  1897.    p.  29. 
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BENCH, 


FIRST  CIVIL  APPEAL,  No.  31  OF  1901.* 
Before  Mr.  Macleod  and  Mr.  Spankie. 


1902 
JuNB  3  MuNBSHUR   Bakhsh   SiNOfl  (Raja)   (Defendant)  v,  Auseri 

Lal  {Plaintiff). 

Disqualified  proprietor,  competency  of  to  borrow  money — Court  of 
Wards,  disqualified  proprietor  borrowing  money  without  sanction  of 
^^Land  Revenue  Act(Oudh),  ss.  173  and  17 4 —  Contract  againd 
public  policy — Undue  influence — Unconscionable  bargain —  Voidable 
contract,  power  of  Court  in  respect  of — Contract  Act  (IX  of  1872)^ 
ss.l6,19A,  23— Act  VI  of  1899,  s.  2— Ratification  of  contract 
caused  by  undue  influence,  proof  of — Interpretaion  of  statute. 

The  defoDdant,  a  talukdar  who  owed  about  seven  lakhs  of  rapees, 
was,  OQ  his  application  to  the  Chief  Commissioner  in  1886,  declared  incap- 
able of  managing  his  estate,  and  the  Court  of  Wards  took  charge  of  bis 
property.  The  Court  gave  him  a  monthly  allowance  of  Rs.  1,250.  Id 
February  1889,  while  his  property  was  in  the  charge  of  the  Court,  and 
without  its  sanction,  he  borrowed  Rs.  4,500  from  the  plaintiff  on  a  bond 
in  which  he  promissed  to  pay  the  principal  amount  and  interest  witbio 
two  years.  The  rate  of  interest  was  24  p.  c.  a  year.  Interest  was  payable 
at  the  end  of  every  six  months,  and  if  it  was  not  paid  when  due  it  was 
to  carry  interest  at  the  stipulated  rate  ;  and  these  conditions  were  to  have 
effect  after  the  expiration  of  the  two  years  as  well  as  before.  There  was  a 
provision  in  the  bond  that  the  instalments  of  interest  should  be  received 
by  the  lender  out  of  the  allowance  paid  by  the  Court  of  Wards  to  the 
borrower.  Nothing  was  paid  in  respect  of  the  bond  ;  and  on  the  13th 
January  1892,  nearly  two  years  after  the  time  fixed  for  payment  in  the 
bond,  the  defendant,  without  the  sanction  of  the  Court  of  Wards,  executed 
another  bond  in  favour  of  the  plaintiff,  the  principal  amount  of  which  was 
lis.  10,000.  This  amount  comprised  the  principal  amount  of  the  first  bond, 
interest  and  compound  interest  due  on  that  amount,  and  Rs.  1,250  money 
advanced  by  way  of  loan.  The  stipulated  rate  of  interest  was  18  p.  c.  a 
year,  the  time  fixed  for  payment  was  seven  years,  and  there  was  no  pro- 
vision as  to  the  payment  of  interest  out  of  the  borrower's  allowance.    In 

*  Againvt  the  decree  of  Pandft  Tribhuvan-nath  Sopori,  Subordinate 
Judge,  SitApur,  dated  28th  January   1901. 
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other  respects  the  proTisions  of  this  bond  were  the  same  as  those  of  the 
first.  About  a  year  before  the  time  fixed  for  payment  the  property  of  the 
defendant  was  released  from  the  charge  of  the  Court  of  Wards.  Nothing 
was  paid  in  respect  of  this  bond.  The  plaintiff  brought  a  suit  upon  this 
bond  claiming  the  principal  amount,  Rs.  1 0,000, and,  Rs.  31,999-11-6  interest 
and  componnd  inferest  at  18  p.  c.  a  year. 

On  the  contention  of  the  defendant  that  the  transactions  were  for- 
bidden by  the  provisions  of  the  Oudh  Land- Revenue  Act,  1876,  and  were 
therefore  void  nnder  s.  23,  Indian  Contract  Act,  1872  ;  it  was  held  that  the 
provisions  of  ss.  173  and  174,  Oudh  Land-Revenue  Act,  1876  did  not  indicate 
that  it  was  the  intention  to  forbid  a  disqualified  proprietor  to  borrow  money 
while  his  property  was  in  the  charge  of  the  Court  or  that  contracts  by  a 
disqualified  proprietor  securing  the  payment  of  money  lent  to  him  while 
his  property  was  in  the  charge  of  the  Court,  would,  if  permitted,  have 
defeated  its  provisions.  On  the  contrary  they  indicated  that  it  was  not 
the  intention  to  forbid  a  disqualified  proprietor  to  borrow  money  ;  and  that 
it  would  not  have  defeated  those  provisions,  such  contracts  were  per- 
mitted. The  bonds  therefore  into  which  the  defendant  entered  were  not 
forbidden  by  the  Oudh  Land-Revenue  Act,  1876,  and  were  not  of  such  a 
nature  that,  if  permitted,  they  would  have  defeated  its  proviaioos.  The 
bonds  being  legal,  so  far  as  that  Act  was  concerned,  and  not  infringing  any 
established  principle  or  tendency  of  the  law,  it  could  not  be  said  that  tbey 
were  opposed  to  public  policy.  The  transactions  were  therefore  not  void 
uuder  s.  23,  Indian  Contract  Act,  187S. 

The  question  whether  a  particular  transaction  is  forbidden  by  an 
act  or  is  against  the  policy  of  the  Act  and  tends  to  defeat  its  provisions  is 
always  one  of  the  construction  of  the  Act,  and  the  rule  for  the  construction 
of  an  Act  is  that  it  should  be  construed  according  to  the  intention  of  the 
persons  who  passed  it,  such  intention  being  gathered  from  what  they  have 
said  in  the   Act. 

On  the  contention  of  the  defendant  that  the  bond  sued  upon  amounted 
to  an  unconscionable  bargain,  the  Court  found  that  there  was  a  reasonable 
presumption  that  the  improvidence  of  the  defendant  and  his  need  or 
imaginary  need  of  money  placed  him  in  the  plaintiff's  power,  and  that  the 
plaintiff  took  advantage  of  such  power  to  induce  the  defendant  to 
make  promises  which  there  was  no  intention  that  he  should  fulfil  until  an 
event,  the  time  of  the  happening  of  which  was  uncertain,  happened  and 
which  promises,  as  long  as  they  were  not  fulfilled,  gave  rise  to  heavy 
pecuniary  liabilities.  The  plaintiff  did  not  enter  into  the  transaction  as  a 
fair  matter  of  business  but  in  the  hope  that  the  event  would  not  happen, 
and  that  the  defendant's  promises  would  remain  unfulfilled.  Hit  sole  object 
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Bakhsh 

8ingh  (Raja) 
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Mnneshur      ^^s  t^a*  the  defendant  might  become  heavily  Indebted  to  him  before  tiie 
BiD^h^Rll )    ''''*'°*  l^appened,   he  looking  to  the  bappening  of  the  event  to  reahae  th. 


V, 

AuBeri  Zal 


Held  that,  whore  the  borrower  of  money  is  in  the  power  of  the  lender 
and  the  lender  uses  such  power  to  induce  the  borrower  to  enter  into 
transactions  which  must  be  ruinous  unleas  an  event,  the  happening 
of  which  IB  uncertain  happensi  he  makes  an  uDcooscieotionB  use  oisueli 
power, 

Eeldf  therefore,  that  the  defendant's  consent  to  the  transactions  upon 
which  the  suit  was  founded .  was  caused  by  undue  influence  within  the 
meaning  of  s.  16  of  the  Indian  Contract  Act  as  amended  by  Act  VI  of  1899, 
and  that  those  transactions  were  voidable  at  the  option  of  the  defendant 

On  the  contention  of  the  plaintiff  that  the  defendant  had  ratified  the 
transaction  sued  upon,  in  support  of  which  contention  certain  letters  written 
by  the  defendant  or  bis  agent  were  referred  to,  it  was  held  that  the  ratifi- 
cation of  a  contract  caused  by  undue  influence  must  be  proved  by  th» 
clearest  evidence,  and  that  the  statement  in  the  letters  by  no  means  dearly 
proved  a  confirmation  by  the  defendant  of  the  tranBaction. 

Held  further,  that  the  defendant  having  received  benefit  under  tha 
transaction  and  being  willing  to  restore  the  money  advanced  to  him  with 
Interest  at  6  p.  o.  the  Court  could  under  b.  19  A,  Indian  Contract  Act, set 
aside  the  transaction  on  those  terms. 

Fob  Appellant  : — Mr.  F.  Lincoln. 

For  Rbspondbnt  : — Hon'ble   Rae  Sri  Ram  Bahadur  and 

Babn  Ramapat  Ram 

Maclbod,  0.  J.  C.  and  Spankib,A.  J.C. — This  appeal  arises 
ont  of  a  suit  on  a  bond  which  the  defendant  ezecnted  in  favour 
«f  the  plaintiff.  The  plaintiff  claimed  the  principal  amoani 
interest,  and  compound  interest  due  on  the  bond  amounting  to 
B.9.  419191-11-6.  The  Court  below  passed  a  decree  for  the 
principal  amount,  Rs.  10,000,  and  for  interest  from  the  date 
of  the  bond  to  the  date  of  its  decree  at  the  stipulated  rate  of 
interest,  i.  ^.,  18  per  cent,  a  year.  The  defendant  appeals 
against  the  decree,  and  the  plaintiff  takes  objections  to  it  undir 
section  561,  Code  of  Civil  Procedure. 
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The  defendant  is  the  owner  of  a  taluka   in  the  Sitapur  Dis-     Muneshur 
trict.     In    1886  he    owed    about     seven    lakhs  of  rupees,  and   SrDgh(Raja) 
applied   to   the   Chief    Commissioner   to  be  declared   incapable  ^; 

of   managing  his  estate.     The  Chief  Commissioner  declared  him 
to   be   incapable  of  managing  it,  and  in  consequence    the  defend- 
ant  became  a   disqualified    proprietor   and    the  Court  of  Wards 
took   charge   of  his  property.     The    Court  made  him  a   monthly 
allowance  of  Rs.   1,260.     On  the   4th  February,  1889,  while  his 
property   was  in   the  charge  of  the  (/ourt,  and  without  its  sanc- 
tion, the  defendant  borrowed  Rs.   4,500   from   the    plaintiff  and 
executed   a   bond   securing   the  payment   of  the  loan.     He  pro- 
mised to  pay  the  principal  amount  and  interest  within  two  years. 
The   rate   of  interest   was    24  per   cent,  a  year.     Interest  was 
payable  at   the    end    of  every  six  months,  and  if  it  was  not  paid 
when  due  it  was  to  carry  interest  at  the  stipulated  rate  ;  and 
these  conditions  were  to  have  effect  after  the  expiration  of  the 
two  years  as  well  as  before.     There  was  a  provision   in  the  bond 
that  the  instalments  of  interest  should  be   received  by  the  lender 
out  of  the  allowance  paid  by  the  Court  of  Wards  to  the  borrower. 
Nothing    was   paid    in  respect  of  the   bond  ;  and    on  the  13th 
January  1892,  nearly  two  years  after  the  time  fixed  for  payment 
in   the  bond,   the  defendant,  without   the  sanction  of  the  Court 
of  Wards,  executed  another  bond  in  favour  of  the  plaintiff,  the 
principal  amount  of  which  was  Rs.    10,000.     This  amount   com- 
prised the  principal  amount  of  the  first  bond  (Rs.  3,500),  interest 
and  compound   interest   due   on    that  amount  (Rs.  4,250),  and 
Rs.   1,250,   money  advanced  byway  of  loan.     Out  of  this  last- 
mentioned   sum    the  cost   of    the   stamp    and     other    incidental 
expenses  were  paid.     The  stipulated    rate  of  interest   was  18  per 
cent,      a  year.     The    time  fixed    for  payment  was  seven  years. 
There  was  no  provision  as  to  the  payment  of  interest  out  of  the 
borrower's  allowance.     In    other    respects  the  provisions  of  this 
bond  were   the   same  as  those  of  the  first.     About  a  year  before 
the   time   fixed    for  payment  the  property  of  the  defendant  was 
released  from  the  charge  of  the  Court  of   Wards.     Nothing   was 
paid  in   respect   of  this   bond.     This   is   the  bond  on  which  the 
suit  was   brought,   and  upon  which  the  plaintiff   claimed  the 
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Mnneshur  principal   amount  Rs.   10,000  and  Rs.  31,999-11-6  interest  and 
Bakhsh  ,  .  ,« 

Singh  ("Baja^  compound  interest  at  18  per  cent,  a  year, 
r, 
Auseri  LaU  It  is  apparent  therefore  from  what   has  been   stated  aboye 

that  the   defendant,  wiiile  his  property  was  in  the  charge  of  the 

Court  of  Wards,  and  without  its  sanction,  borrowed  money  from 

the  plaintiff  and  entered  into  bonds  securing  its  payment,  which 

gave   rise  to  a  pecuniary  liability  of  Rs.   41,999-11-6.     It  was 

contended  for  the  defendant  that  the  transactions  were  forbidden 

by  the  provisions  of  the  Oudh  Land-Revenue  Act,  1876,  relating 

to   disqualified  proprietors   and  the    Court  of   Wards,  or  were 

against  the  policy  of  those  provisions  and  tended  to  defeat  them 

or  were  opposed  to  public  policy,  and  that  they  are  therefore 

void  under  section  23,  Indian  Contract  Act,  1872. 

The  provisions  of  Oadh  Land-Revenue  Act,  1876,  relat- 
ing to  disqualified  proprietors  and  the  Court  of  Wards,  were 
repealed  by  the  N.-W.  P.  and  Oudh  Court  of  Wards  Act,  1899 
section  34  (a  of  which  introduces  new  and  more  [drastic  provi- 
sions with  respect  to  contracts  by  disqualified  proprietors.  The 
contentions  raised  on  behalf  of  the  defendant  must  be  decided 
solely  with  reference  to  the  provisions  of  the  Oudh  Laud- 
Revenue  Act,   1876. 

The  question  whether  a  particular  transaction  is  forbidden 
by  an  Act  or  is  against  the  policy  of  the  Act  and  tends  to  defeat 
its  provisions,  is  always  one  of  the  construction  of  the  Act ;  and 
the  rule  for  the  construction  of  an  Act  is  that  it  should  be  cons- 
trued according  to  the  intention  of  the  persons  who  passed  it, 
such  intention  being  gathered  from  what  they  have  said  in  the 
Act. 

The  provisions  of  he  OuJh  Land-Revenue  Act,  1876,  relat- 
ing to  disqualified  proprietors  and  the  Court  of  Wards,  will  be 
found  in  sections  161  to  177 A,  both  inclusive.  We  were  parti- 
cularly referred  to  sections  173  and  174.  It  appears  from  thi 
language  of  section  173  that  it  was  the  intention  to  forbid  a 
disqualified  proprietor  to  transfer,  without  the  sanction  of  the 
Court  of  Wards,  any   interest  in  his  property  in    its  charge  as 
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secarifcy   for   the  payment  of  money  lent  to  him  ;  and,  if  section     Munesbar 
174    refers   not    only   to   the  time  during  which   his  property  is  Singh  (Raja) 
in   the   charge    of  the   Court,    bat   also   to    the  time  after  it  is         t;. 
released  from  such  charge,  it  appears  from  the    provisions  of  that     "'^"    ^  * 
section    that  it   was   the   intention   to  forbid   the  taking  of  the 
property  of  a  disqualified  proprietor  in  execution  of  a  decree   for 
money  lent  to  him,  while  that  property  was  in   the  charge  of  the 
Court.     But  these   provisions    do  not  indicate   that   it  was  the 
intention   to  forbid  a   disqualified   proprietor    to   borrow   money 
while  his  property  was  in  the  charge  of  the    Court,  or   that   con- 
tracts by   a  disqualified    proprietor   securing    the   payment   of 
money  lent  to  him,  while  his  property  was  in  the    charge   of  the 
Court,  would,    if  permitted,    have  defeated  its   provisions.      On 
the   contrary  they  indicate  that  it  was  not  the  intention  to  forbid 
a  disqualified  proprietor  to  borrow    money  ;    and    that    it    would 
not   have  defeated  those  provisions,  if  such  contracts  were  per- 
mitted.    Had   the    intention     been   to     forbid     a     disqualified 
proprietor  to  borrow  money,  such  intention  would   certainly  have 
been  expressed.     The  absence  of  any   express  prohibition    shows 
that   it  was   not   intended     to  forbid  him  to  borrow  money,  and 
that  it  would  not   have  defeated  the  provisions  of  the  Act  if  he 
were  permitted  to  do  so.     If  it  is  once  conceded   that  the  borrow- 
ing of  money  by  a  disqualified   proprietor  was  not  forbidden   by 
the   Act,    and    that     it   would    not   have    defeated  its  provisions 
to  permit  him  to  do  so,  it  cannot  be  held  that  a   transaction    by 
way  of  borrowing  by  a  disqualified  proprietor,  which    gave    rise 
to  large  pecuniary    liability,  was  forbidden  by  the  Act,  or  if  not, 
was  against    the  policy  of  the  Act  and  tended  to  defeat  its  pro- 
visions, not  because  it  was  a  transaction    by  way  of   borrowing, 
but   because  it    might   result  in  his  becoming  heavily  indebted. 
Either   the   Act   prohibited  all  borrowing  by  a  disqualified  pro- 
prietor, and  to    permit   him  to  borrow  would  have  defeated  the 
provisions  of  the  Act,  or  the  power  of  borrowing  was   in  no  way 
interfered  with   by   the   Act,    except   as  expressed    in  the*  Act. 
The   bonds,   therefore,   into  which   the   defendant  entered  were 
not  forbidden  by  the  Oudh  Land-Revenue  Act,   1876,   and   were 
not  of  such  a  nature  that,  if  permitted,  they  would  have  defeated 
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Muneahur     its  provisions.     The  bonds  being   legal,    so  far  as   that     Act  is 

BiDgb  (Baja)    concerned,   and     not    infringing   any  established  principle  or 

•'»         tendency  of  the   law,  it  cannot  be  said  that  tliey  are    opposed  to 

public    policy.    The     transactions  are  therefore  not  void  under 

section  23,  Indian  Contract  Act,  1872. 

It  was  further  contended  on  behalf  of  the  defendant  that  the 
bond  sued  on  amounts  to  an  unconscionable  bargain. 

The  Indian  Contract  Act,  1872,  was  amended  by  Act  VI  of 
1899,  section  2  of  which  repealed  section  16  of  the  <yonirftct 
Act,  and  substituted  therefor  another  definition  of  "undne  influ- 
ence," The  first  sub-section  of  the  new  section  enacts  th»k 
"a  contract  is  said  to  be  induced  by  'undue  influnce'  where 
*Hhe  relations  subsisting  between  the  parties  are  such  that  one 
*'of  the  parties  is  in  a  position  to  dominate  the  will  of  the  other 
*'and  uses  that  position  to  obtain  an  unfair  advantage  over  the 
"other."  The  third  sub-section  of  the  same  section  enacts  that 
**where  a  person,  who  is  in  the  position  to  dominate  the  will  of 
^'another,  enters  into  a  contract  with  him,  and  the  transaction 
"appears,  on  the  face  of  it  or  on  the  evidence  adduced,  to  be 
"unconscionable,  the  burden  of  proving  that  such  contract  was 
"not  induced  by  undue  influnce  shall  be  upon  the  person  in  a 
"position  to  dominate  the  will  of  the  other."  The  new  section 
seems  to  be  intended  to  include  cases  such  as  the  Earl  of 
Aylesford  v.  Morris  [1],  Beynon  v.  Cook  [2],  Nevill  v.  SnelUng[i'], 
and  Fry  v.  Jones[^'\^  and  the  Indian  cases  which  will  be  found 
collected  in  the  Tagore  Law  Lectures  for  1894  (Pollock), 
pp.  78  and  79.  These  cases  show  that  if  *'an  nnconscientious  nse 
of  the  power  arising  out  of  the  circumstances  and  conditions  of 
the  parties"  has  been  made  by  one  of  the  parties  to  the  contract 
''the  transaction  cannot  stand  unless  the  person  claiming  the 
benefit  of  it"  proves  it  "to  have  been  in  point  of  fact,  fair 
just  and  reasonable."  The  Court  has  to  see  therefore  whether 
the  circumstances  of  this  case  are  such  as  to  raise  a  presumption 
that  there  has  been  on  the  part  of  the  plaintiff  an   unconscien- 

(i;     L.    R.,    8    Ch.,  484.  (2)    L.    K.,     10  Ch..  389. 

(3)    L.  tt.,  l6Ch.,  D,    €79.  (4;    L.  H.,  40  Ch.  D.,  312. 
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tioas  use  of  power  arising  from  the  circumstances  and  conditions      ^"•?^"' 

*    1  .       ,.  ..  Bakhsh 

of  the  contracting  parties,  Singh  (Raja) 

V, 

Now  it  is  clear  that  while  the  defendant's  estate  was  in  the    Au8«ri  Lai, 
cbarge  of  the  Court  of  Wards  he  was  not  able  to  pay  the  princi- 
pal amount  secured  by  the  first  bond,  and  that  unless  the  simple 
interest  secured  by  that  bond  were  paid  out  of  J;he  defendant's 
allowance,  that  interest  could  not  be  paid  and  compound  interest 
would  become  payable.     It  is  also  clear  that  the  defendant  had 
DO  intention  of  paying  the  simple   interest  out  of  his  allowance. 
It  is  also  clear  that  he  did  not  know  when  his  estate  would  be 
released  from  the    Court  of  Wards.    Notwithstanding  therefore 
that  the  defendant   knew  that   while  his  estate  was   in  charge 
of  the  Court  of  Wards  he  would  not  be  able  to  pay  the  principal 
amount  or  interest  of  the  bond,  and  notwithstanding  that  he  did 
not  know  when  the  estate  would  be  released,  and  that  he  did  not 
intend  to  pay  the  simple  interest  out  of  his  allowance,  he  agreed 
to  pay  the  principal    amount  of  Rs.  4,200  within  two  years,  and 
to  pay  interest  and  compound  interest  both  before  and  after  the 
expiration  of   the  period    at    the    rate  of  24  per   cent.     Taking 
these   facts  into    consideration  and  bearing  in   mind   that  the 
defendant's  debts  had  amounted    to  about  seven  lakhs  of  rupees, 
there  can  be  no  doubt  that    the   defendant  was  an  improvident 
person.      It   is  also  clear  that   he   wanted  money  or   imagined 
that   he   did.     The   plaintiff    must  have  known  that   while  the 
defendant's   estate   was   in    the  charge  of  the   Court  of  Wards 
he   would     not   be   paid     the    principal   amount  of  the   bond. 
It   may   be   inferred   that    he    knew  that   the   simple  interest 
conid  not  be    paid  unless   it   were    paid   out   of  the   allowance. 
It  may  also    be   inferred    that  he    had    no  intention   that  that 
interest   should    be  paid,  for   he     never  applied    to   the  Court 
of  Wards  to  be   paid    the  same  out  of  the  allowance.     Then, 
there  is  the  second   transaction.     Under    this  the  only  consider- 
ation which  the  defendant  received  was  an  advance  of  Rs.  1,250, 
and  in  return  for  this  the    plaintiff  obtained  from  the  defendant 
a  promise   to  pay    Rs.  10,000  on  account  of  the  first  transaction 
with  interest  and  compound   interest  at  the  -  rate  of  18  per  cent, 
within   seven   years,  interest  and   compound  interest  being  pay- 
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Muneiihar     able  after   the   term  expired    as  well  as  before.     It  is  clear  that 
Bakbsh  .  ^ 

Singh  ('Raja)    both  parties  knew  that  the  simple   interest  would   not   be   paid, 

*!"  J  and  that  compound  interest  would  accrue  due,  and  that  the 
principal  amount  would  not  be  paid,  while  the  estate  of  the 
defendant  was  in  the  charge  of  the  Court  of  Wards,  and  that 
neither  of  them  intended  that  anything  should  be  paid  while 
the  estate  was  in  the  charge  of  the  Court.  There  is  a  reasonable 
presumption  that  the  improvidence  of  the  defendant  and  his 
need  or  imaginary  need  of  money  placed  him  in  the  plaintifiPs 
power  and  that  the  plaintifiF  took  advantage  of  such  power  to 
induce  the  defendant  to  make  promises,  which  there  was  no  in- 
tention that  he  should  fulfil  until  an  event,  the  time  of  the 
happening  of  which  was  uncertain,  happened,  and  which  promises, 
as  long  as  they  were  not  fulfilled,  gave  rise  to  heavy  pecuniary 
liabilities.  The  plaintiff  did  not  enter  into  the  transactions  as  a 
fair  matter  of  business,  but  in  the  hope  that  the  event 
would  not  happen,  and  that  the  defendant's  promises  would 
remain  unfulfilled.  His  sole  object  was  that  the  defendant 
might  become  heavily  indebted  to  him  before  the  event  happen- 
ed, he  looking  to  the  happening  of  the  event  to  realize  the 
amount  of  the  debt.  "Where  the  borrower  of  money  is  in  the 
power  of  the  lender  and  the  lender  uses  such  power  to  indace 
the  borrower  to  enter  into  transactions  which  must  be  ruinons 
unless  an  event,  the  happening  of  which  is  uncertain,  happens, 
he  makes  an  unconscientious  use  of  such  power.  In  this  case 
there  is  a  presumption  that  there  has  been  on  the  part  of  the 
plaintiff  an  unconscientious  use  of  power  arising  from  the 
circumstances  and  conditions  {of  the  contracting  parties.  In 
other  words,  the  defendant's  consent  to  the  transactions  was 
caused  by  undue  influence,  within  the  meaning  of  section  16  of 
the  Indian  Contract  Act,  as  amended  by  Act  VI  of  1899.  It 
follows  that  the  transaction  upon  which  the  suit  is  founded  is 
voidable  at  the  option  of  the  defendant. 

It  was  cotended  for  the  plaintiff  that  the  defendant  had 
ratified  to  the  transaction  sued  upon,  and  in  support  of  this  con- 
tention certain  letters  written   by   the    defendant  or  bis  agent 
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were  referred  to.     Bat  the  ratification  of  a  contract  cansed   by  Muneshur 

undue  inflaence  must  be  proved   by  the  clearest  evidence,   and  gjngh  ( Raja) 

the  statements  in  the  letters  by  no  means  clearly   prove  a   con-  <;• 

firmation  by  the  defendant  of  the  transactions.  ^j^"       ' 

^be  defendant  has  received  benefit  under  the  transactions. 
Under  section  19A,  Indian  Contract  Act,  the  transactions  can 
be  set  aside  on  such  terms  as  to  the  Court  may  seem  just.  Ue 
is  willing  to  restore  the  money  advanced  to  him  with  interest 
at  6  per  cent. 

Accordingly  we  accept  the  jippeal,  and  dismiss  the  objections 
of  the  plaintiflF,  and  modify  the  decree  of  the  Court  below  by 
setting  aside  the  bond  sued  on,  and  directing  that  the  defendant 
do  pay  the  plaintifiP  Rs.  4,500  with  interest  at  6  per  cent,  a  year 
from  the  4th  February,  1889,  to  the  date  of  payment,  and 
Rs.  1,250,  lessRs.  66,  cost  of  the  stamp  on  the  bond  and  other 
incidental  expenses,  t.  ^.,  Rs.  1,184  with  interest  at  the  same 
rate  from  the  13th  January,  1892,  to  the  date  of  payment. 
As  to  costs  the  defendant  will  pay  the  plaintiff's  costs  calculated 
on  amount  decreed,  and  as  to  the  rest  each  party  will  pay 
his  own  costs. 
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SECOND  CIVIL  APPEAL.  No.  54  OF  1900* 

Before  Mr^  Scott  and   Mr.  Spankte. 
1  oni  o 

SBPi'b  Drigbijab  Singh  {Plaintiff)  v.  Court  op  Wards,  Ram- 

KAQAR  EsTATB,  District  Gonda  and  Bam  Bup  (Defendants). 

0— — 

Act  XVIII  of  1S7 6  (OudhLaws  Act),  chap,  ii,  $8.7  and  9 
[5] — Pre-^nption — "  Member  of  the  villaye  commumty*^ — Under* 
proprietor — Right  of  under-proprietor  to  pre-empt  a  mahal  sold  by 
a  proprietor — Sard  case  circular,  decree  for  land  passed  under,  an 
under-proprietary  decree — Financial  Commissioner's  Booh  Circular 
No.  4  of  1867. 

0 

The  property  to  which  a  suit  for  pre-emption  related  was  a  mahal 
called  patti  Sabal  Shah,  and  formed  part  of  the  estate  of  Bamoagar,  which 
was  under  the  superintendence  of  the  Court  of  Wards.  The  Court  of 
Wards  sold  the  patti  to  R.  The  plaintiff  sued  the  seller  and  the  purchaser 
to  enforce  his  right  of  pre-emption.  The  two  points  in  dispute  were,^«< 
whether  the  land  in  the  mahal'owned  by  the  plaintijQE  was  owned  by  him 
as  a  proprietor  or  at  an  under-proprietor,  and  secondly^  whether,  if  the  land 
was  owned  by  him  as  an  under-proprietor,  he   had  a  right  of  pre-emption. 

The  land  came  into  the  possession  of  the  plaintiff's  predecessor  in  title 
in  the  following  manner.  He  sued  the  proprietor  of  the  Bamuagar 
estate  for  a  sub-settlement  of  the  village  of  which  patti  Sabal  Shah  formed 
part.  The  Settlement  Officer  dismissed*  the  suit  but  passed  a  decree  in  his 
favour  for  land  yielding  a  profit  of  one-tenth  of  the  nikasi  of  the  patti. 
He  appealed  and  the  final  order  passed  by  the  Financial  Commissioner 
was  :  "There  are  no  grounds  for  a  second  appeal  in  this  case;  but  15p«r 
cent  sir  rent-free  under  the  'Hard  Case  Bules'  is  decreed  etc.**  The  pre- 
decessor in  title  of  the  plaintifE  accordingly  obtained  the  land  now  owned 
by  the  plaintiff. 

Held  (per  Spankie,  A.  J.  C.  and  Scott,  J.  C.)  that  when  under  the 
'Herd  Case  Circular*)  the  Financial  Commissioner's  Book  Circular,  No.  4 
of  1867)  sir-land  was  awarded,  the  person  to  whom  it  was  awarded  ac- 
quired the  same  as  an  under-proprietor,  and  not  as  a  proprietor,  and  thtt 
the  plaintiff  therefore  owned  the  land  in  question  as  an  under-proprietor 
and  not  as  proprieV^r. 

•  Against  the  decree  of  P.  Ram  Autar  Pande.  District  Judge,  Gondt, 
dated  20th  November  1899,  confirming  the  decree  of  P.  Durga  Put  Joshi, 
Subordinate  Judge,  Gonda,  dated  5th  June  1899, 
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Held,  (per  ^nkie,  A.  J.  C. )  that  the  property  sold  being  a  proprietary 
tannre,  the  plaintiff  was  not,  by  reason  that  he  had  under-proprietary  right 
in  the  mahal^  a  member  of  the  village  community  within  the  meaning  of 
calase  [3]  sec  9,  Let  XVIII  of  1876,  and  was  not  entitled  to  pre-emption 
in  r«8peot  of  the  land  in  suit. 

BM^  (per  Scott,  J.  G.  )  that  the  plaintifE  was  a  member  of  the  Tillage 
community  and,  as  such,  had  a  right  of  pre-emption  in  respect  of  the  land 
in  suit  under  clause  (3)  sec.  9  of  Act  XVIII  of  1876. 

On  a  reference  being  made  by  the  Ck>urt  under  s.  9,  Ondh  Courts  Act 
(XIV  of  1891)  as  amended  by  Act  XVI  of  1897  to  the  High  Court  of 
Judicature,  N.  W.  P. 

HM  that,  under  clause  (S)  of  sec.  9  of  the  Oudh  Laws  Act,  1876,  a 
person  holding  an  under- proprietary  interest  in  a  portion  of  a  mahal  sold  by 
the  Court  of  Wards  on  behalf  of  the  proprietor  of  the  mahal  was  entitled  to 
pre-emption  in  respect  of  such  mahal   as  against  the  purcliaser. 

o 

For  Appellant. — B.  Basdeo  Lai, 

For  Rbspondbnt. — B.  Nagendro  Naih  Ghoshal. 

Spankib,  a.  J.  C. — This  is  a  second  appeal  in  a  suit  to 
enforce  a  right  of  pre-emption. 

The  property  to  which  the  suit  relates  is  a  mahal  called 
patti  Sabal  Shah.  The  Deputy  Commissioner  of  Qonda,  as 
manager  on  behalf  of  the  Court  of  Wards  of  the  estate  of  Ram- 
na^ar,  sold  the  patti  to  one  Ram  Rup.  The  plaintiff  sued  the 
seller  and  the  purchaser  to  enforce  his  right  of  pre-emption. 
There  were  two  ()oints  in  dispute  in  the  lower  Courts  which  are 
now  in  dispute  before  us.  The  first  is  whether  the  laud  in  the 
mahal  owned  by  the  plaintiff  is  owned  by  him  an  a  proprietor 
or  as  an  under-proprietor.  The  second  is  whether,  if  the  land 
IS  owned  by  him  as  under-proprietor,  he  has  a  right  of  pre- 
emption. 

The  land  came  into  the  possession  of  the  plaintiff's  pre- 
decessor in  title  in  the  following  manner.  He  sued  the  pro- 
prietor of  the  Ramnager  estate  for  a  sub-settlement  of  the 
Tillage  of  which  patti  Sabal  Shah  formed  part.  TIip  8etteleraent 
Olficer  dismissed  the  suit,   but  passed  a    decree  in  his  favour    for 
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land  yielding  a  profit  of  one-tenth  of  the  nikasi  of  the  patti. 
He  appealed.  The  Commissioner  dismissed  the  appeal  on  the 
ground  that  he  was  not  entitled  to  a  snb-settlement,  and  sub- 
mitted the  question  as  to  what  provbion  should  be  made  for  him 
to  the  Financial  Commissioner.  He  appealed  to  the  Fioanoial 
Commissioner,  by  whom  the  following  order  was  made  :- 
*'There  are  no  grounds  for  a  second  appeal  in  this  case ;  bni 
"15  per  cent,  sir  rent-free  under  the  *Hard  Case  Rules'  is  decreed, 
'*and  the  Settlement  Officer  will  see  this  is  properly  arranged  for." 
The  predecessor  in  title  of  the  plaintiff  accordingly  obtained 
the  laud  now  owned  by  the  plaintiff.  Both  the  Courts  below 
have  held  tkit  the  plaintiff  is  an  under-proprietor,  and  not  a 
proprietor.  Both  of  them  were  of  opinion  that  sir  land  awarded 
under  the  *Hard  (^ase  Circular'  (Financial  Commissioner's  Book 
Circular  No.  4  of  1867)  is  held  in  under-proprietary  right. 
The  rules  to  which  that  circular  referred  will  be  found  at  pages 
118  to  151  of  Mr.  Sykes'  Compendium  of  Oudh  Talukdari  Law. 
Looking  at  those  rules,  I  think  that,  where  under  the  ''Hard 
Case  Circular"  sir-land  was  awarded,  the  person  to  whom 
it  was  awarded  acquired  the  same  as  an  under-proprietor  and 
not  as  a  proprietor.  The  plaintiff  therefore  owns  the  land  in 
question  in  patti  Sabal  Shah  as  an  under-proprietor  and  not  ai 
proprietor. 


Both  the  Courts  below  held,  with  reference  to  Select  Case. 
No.  140,  that,  under  the  provisions  of  the  Oudh  Laws  Act,  1876, 
relating  to  pre-emption,  the  plaintiff  was  not  entitled  to  the 
right  of  pre-emption. 

The  property  sold  is  a  proprietary  and  not  an  under-proprietary 
tenure.  The  plaintiff,  having  only  an  under-proprietary  interest 
in  the  land  in  the  mahal  held  by  him,  cannot  be  regarded  as  a 
co-sharer  in  the  mahal.  He  cannot  claim  the  right  of  pre- 
eniption  under  either  the  first  or  the  second  clause  of  section 
9  of  the  Oudh  Laws  Act.  Unless  he  is  "a  member  of  the 
Tillage  community,"  within  the  meaning  of  clause  (3)  of  tlie  sec- 
tion, he  can  have  no  right  of  pre-emption. 
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In  Select  Case  No.  122  Mr.  Young,  J,  C.  held,  thai  a  person, 
who  has  a  right  of  pre-emption  and  who  joins  a  ^stranger'  with 
him  in  suing  to  enforce  his  right  forfeits  such  right.  In  consider- 
ing whether  the  person  said  to  be  a  'stranger'  was  such  a  person. 
Mr.  Young,  after  observing  that  the  person  in  question 
apparently  resided  in  the  village,  but  that  it  was  admitted 
that  he  had  no  share  whatever  in  the  village  property,  said  : — 
"Caa  he  properly  be  counted  as  *a  member  of  the  village 
"community'  in  the  meaning  of  the*  clause  'thirdly'  of  section 
"9,  Act  XVIII  of  1876  ?  1  think,  looking  at  the  whole  of 
"Chapter  II,  and  reading  its  sections  together,  it  will  be  found 
"that  the  words  'village  community'  are  used  therein  to  signify 
^the  body  of  persons  who  have  some  interest,  however  small,  in 
"the  village  estate.  I  do  not  think  that  in  this  Chapter  it  is 
"intended  to  include  the  village  nai,  dliobi^  sweeper  ,etc.  For 
"instance,  in  section  7,  clause  (a),  village  communities  aredescrib- 
"ed  in  the  alternative  as  proprietary  or  under-proprietary,  where 
"clearly  the  meaning  can  only  be  the  body  of  persons  having 
"and  holding  the  estate  in  the  village."  The  case,  in  so 
far  as  it  lays  down  that  a  person  who  is  entitled  to  a  right 
of  pre-emption  forfeits  such  right  by  joining  with  him  a 
person  who  has  no  such  right  in  , suing  to  enforce  his  right, 
has  been  dissented  from,  but  to  that  extent  only,  in 
Abdnllav.  Wahidunnisa  (1).  In  Select  Case  No.  140,  Mr. 
Young  decidetj  expressly  that,  where  a  superior  proprietary 
tenure  is  sold,  a  member  of  the  under-proprietary  body  is  not 
entitled  to  the  right  of  pre-emption,  explaining  the  words  "  any 
member  of  the  village  community"  to  mean  "any  member  of 
the  proprietary  body  if  the  commnnity  is  a  proprietary  body, 
and  any  member  of  the  Junder-proprietary  body,  if  the  village 
community  is  an  under-proprietary  one."  In  Select  Case  No. 
177,  Mr.  Dyson,  J.  C,  had  to  consider  the  meaning  of  the  same 
words.  In  that  case  the  under-proprietor  of  certain  plots  in  a 
village  sold  them  to  one  Biudadin  who  was  also  the  unJer- 
proprietor  of  plots  of  land  in  the  same  village,  and  the  superior 
proprietor  of   the     village   sued  to   enforce  his    right  of    pre- 
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^BitT'     *'"P^**>°-     ^■■-  ^y*oo  decided  that  BinJadin  was  a   member  of 
p.  the  Tillage  community,  within  the  meaning  of  clause  (3)  of  aec- 

Bamoagar    ©mption   than  the   superior    proprietor,  who  came  under  the 

Sriet      *'«"*'"*<'^»»sofperaon8  enumerated  in  that  section.    Mr.  Dysoa 

Qond»,  and    Was  of  opinion  that  the  remarks  made  by  Mr.  Young  in   Select 

»*™  «"P-     Case  No.    122.    clearly    indicated    that  a  person   holding  an 

under-proprietary  tenure,  although  it  be  of  specific    plots  io, 

and  not  a  particular  share  of  the  estate,  is  a  member     of  the 

Tillage  community,  and  that  Select  Case  No.  140  was  distin- 

guisha^le,  as  in  that  case  the  right  was  claimed  in   respect  of 

the  superior  proprietary  tenure.    These,  as  far  as  I  am  aware, 

are  all  the  reported  cases  of  this  Court  bearing  on  the  point. 

Section?  of  the  Oudh    Laws    Act  provides  that '♦  unless 

"the  existence  of  any  custom  or  contract  to  the  contrary  is  prov- 

"ed  such  right,"  that  is.  the  right  of  pre-empUou.  "shaU,  whether 

"recorded  in  the  settlen.ent  record  or  not.  be  presumed  (a)  to 

"exist  in  all  village    communities,  however    constituted,    and 

"whether    proprietary  or    under-proprietary  and  in  the  cases 

« referred   to  in  section   40  oC    the    Oudh   Land-Revenue  Act 

"etc.,  etc"    Section  9  provides  for  the  devolution  of  the  right. 

It  enacts  that. -if  the  property   to  be  sold  or   foreclosed  is  s 

"  proprietary   or  under-proprietary  tenure,  or  a  share  of  such  . 

"tenure,  the  right  to  buy  or    redeem   such  property  belongs,  in 

heabsenoeof  acustomtothe  contrary,    (1)   to   co-sharers  of 

thesub.d,vision(ifany)ofthe    tenure   in  which  the    property 

IS  comprised,  m  order   of  their  relationship    to    the  vendor  or 

"mortgagor; 

'♦(2)    to  co-sharers  of  the  whole  mahal  in  the  same  order  ; 
(3)     to  any   member     of    the   village     community;  .nd 
"(4)    >f  «>«  property  be  an  under-proprietarv  tenure    »^  tU 
•  "P-P-to-"  The  question  is.  who  are  the'memC  o  ?  X^ 
community     within    the    meaning    of  the    Act?    When^f 
Oudh  Law.  Act  was   passed,  the    Punjab   Laws  Act   1«  2 
was  in  force.     An  examination  of  the   language  of  tte   f. 
.how.  very  clearly  that  the   provision,   rela^rto   p!:!,:;! 
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ta  the  Oudh  Laws  Act  were  framed  with  reference  to  the  similar 
provisions  in  the  Punjab  Laws  Act.     Such  being  the   case,  and 
the  meaning  of  the  expression  village   community   in  the  Oudh 
Laws  Act   being  donbtfal,   the   Court   may  look  at  the  Punjab 
Laws  Act  as  it  stood  when  the  Oudh  Laws  Act  was  passed,   and 
compare  its  language  with  the  language  of  the  Oudh   Laws    Act 
in  order  to  see  whether  from  such  a  comparison  any   indication 
as  to  the  intention  of  the  Legislature  as  to  the   meaning  of  the 
Oudh  Laws  Act  can  be  gathered.  With  the  exception  of  the  words 
in  section  7  of  the  Oudh  Laws  Act,  "and   whether   proprietary 
or  under-proprietary,  and  in  the  cases  referred  to  in   section   40 
of  the  Oudh  Land-Revenue  Act,*'    that  section  and  section    10 
of  the  Punjab  Laws  Act  are  word  for  word   the    same.   Section 
12  of  the  latter  Act   provides  for  the  devolution  of  the    right. 
In    this  section   the   expression  ^village'    is  used   but  not  the 
expression  'village  community.'      According  to  its    provisions, 
tenants   with  a  right  of  occupancy  are  members   of  the  village 
community  and  have  a  right   of    pre-emption.     Now  if  it   had 
been  the  intention  to  confer  a  right   of  pre-emption  on  persons 
not  owning  land  in   the   village,  snch  as    tenants,   one    would 
expect  to  find  express  language  to  that  effect  in  the  Oudh  Laws 
Act,  instead  of  which   one   finds  that  the  framers  of  that  Act 
after      introducing    into    section   7    the    words  *'to  exist  in  all 
village  commuuities,  however  constituted,"  to  be  found    in  sec- 
tion 7  of  the  Punjab  Laws   Act,  add   to  them   words  denoting 
that  the  expression  "village  community"  refers  to  persons    hav- 
ing   proprietary    or   nnder-proprietary    rights,    and   that    the 
framers  of  the  Act  do  not  expressly  confer  a  right  of  pre-emption 
on  tenants.    The  inference  is   that  in   the  Oudh  Laws  Act  the 
expression  "a  member  of  the  village  community"  is   intended  to 
mean  a  person  owning  land  in  the  village,  and  does  not  include 
a  person  who  is  not  a  land-owner  but  has  a  lesser   interest  than 
an  owner,  such,  for  example,  as  a  tenant.    On  the  other   hand, 
if  the  expression  only  means  persons  owning  land  in   the  village, 
and  if  for  the  purposes  of  pre-emption  the    unit  is  the   'mahal' 
and  not  the  'village,'  who  are  the  owners  of  the  land,  who  come 
in  after  ce-sharers  in  the  sub-divisions  of  the  patti  and  co-sharers 
in  the  mahal  ?    lu  such  case   there  would   appear   to   be   none^ 
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and  oianse  (3)  of  section  9  would  appear  to  he  mere  snrplasage. 
This  difficulty  is  removed,  if  the  unit,  for. the  purposes  of  pre- 
emption, is  the  village  aud  not  the  mahal.  The  village  being 
the  unit,  clause  [3]  may  refer  to  persons  owning  land  in  the 
village,  although  not  in  the  mahal  in  which  the  properly  sold 
lies.  In  this  view,  the  scheme  of  the  Act  would  be  to  confer 
the  right  of  pre-emption,  first,  on  the  land-owners  in  the  patti, 
next,  on  the  land-owners  in  the  mahal,  and  lastly,  on  land 
owners  in  the  village.  For  the  purposes  of  pre-emption  th« 
Act,  I  think,  intended  that  the  village  should  be  the  unit,  not 
the  mahal.  The  presumption  is  that  the  right  exists  *Hn  all 
village  communities,  however  constituted,"  not  that  it  exists 
in  all  mahals.  The  presumption  is  that  the  right  extends  to 
the  ''village  site,"  and  to  all  lands  and  shares  of  lands  witliio 
the  "village  boundary".  The  expression  "however  constitated" 
will  inclade  a  village  in  which  there  are  two  or  more  mabals. 
I  am  aware  that  Mr.  Young  decided  in  Rat  Jainti  Parshad  v. 
Sheikh  Mir  Mohammad  [IJ  that,  where  a  perfect  partition  has 
taken  place,  there  is  no  longer  one  village  community  in  tho 
sense  of  section  9  of  the  Oudh  Laws  Act,  but  two  or  more 
village  communities,  according  to  which  "mahal"  and  "village" 
are  synonymous  terms,  and  the  unit,  for  the  purposes  of  pre- 
emption, is  the  mahal.  But  with  all  respect  to  Mr,  Young,  I 
think  that  the  decision  is  not  correct.  The  unit,  for  the  par- 
poses  of  pre-emption,  seems  to  me'  to  be  clearly  the  village, 
and  the  village,  "however  constituted."  In  my  opinion  there- 
fore a  person  is  not  "a  member  of  the  village  commuQit;' 
within  the  meaning  of  clause  [3],  section  9,  unless  he  is  the 
owner  of  land  ;  and  any  smaller  interest  in  land  will  not 
constitute  him  a  member  of  the  village  community. 

The  question  then  is  whether  the  plaintiff,  having  an  under- 
propriotary  right  in  land  in  the  mahal  patti  Sabal  Shah,  w 
"a  member  of  the  village  community,"  within  the  meaning  of 
clause  [3]  of  section  9.  According  to  Mr.  Young,  where  the 
tenure    of  the  property  sold    is    proprietary,    the   proprietors 


f  1]    Jwala  Prasad's  Oudh  Rulings,  App.  p,  vii. 
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constitute  the  village  community,  and  where   the  tenure  of  the 
property  sold  is  under-proprietary,  the  under-proprietors  cons- 
titute    the    village    community,     and  persons  having   under- 
proprietary    rights    in    land  are  not  members  of  the  village 
community  as  regards  the  sale  of  the  proprietary   rights  in   the 
land.    According  to  Mr.  Dyson,   such   persons  are   members  of 
the  village  community,  at    any   rate,   where  under-proprietary 
rights  in  land  are  sold.i^I  agree  with  Mr.     Young,     Supposing 
that  the  property  sold  is  an  under-proprietary  tenure  or   a  share 
of  such  a  tenure,   then  the  persons  referred  to  in  clause  (3)  of 
section  9  are,  1  think,  persons  having  under-proprietary  rights 
in  the  vilkge.     This  is  indicated  by  the  provision  in  clause   (4), 
according  to  which  the  proprietor  has  the  right  to  buy  only  in 
case    the  persons    specified    in    the  preceding   clauses  are  not 
willing  to  do  so.     It  follows  that  where  the  property  sold  is   a 
proprietary   tenure     or   a  share   of  such   a  tenure,  the   persons 
referred  to  in  clause  (3)  are  persons  having  proprietary  rights  in 
the  village.    The    section   expressly  provides   that  proprietors 
shall  come  in   after  under-proprietors,  where  the  property  sold  is 
an  under-proprietary  tenure  or  a  share  of  such  a  tenure,  but    it 
does  not  expressly  provide  that,   were  the    property   sold  is  a 
proprietary  tenure,  under-proprietors    in  the  village   shall  come 
in  after   proprietors.     I   think    therefore  that  the  Act  did  not 
contemplate  that,  where  a  proprietary  tenure  or  a  share  of  such 
a  tenure  was   sold,  an   under-proprietor  should  have  a  right  of 
pre-emption.     It  is    not    necessary  to   consider    whether    Mr. 
Dyson's  view  is  correct  that  the  circumstance,  that   a  person   is 
the    under-proprietor    of    land    in    a  village  constitutes  him  a 
member  of  the   village  community,  whercj  the  property  sold  is 
an  under-proprietary  tenure,   notwithstanding  that  the   tenure 
of  the  village  is  proprietary.    The  property   sold  being   a  pro- 
prietary tenure,  1   am  of  opinion   that  the  plaintiflf  is  not,  by 
reason    that   he    has   under-proprietary  right  in  the    mahal  a 
member  of  the  village  community  within  the  meaning  of  clause 
(3)  section  9,  and  that  the  lower  Courts  rightly  so  decided. 

Scott,  J.  C. — The  facts  of  this  case  are   stated  in   the  judg*- 
ment  of  my  learned  cqlleague  and    I    agree   with  him  that  the 
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plaintiff-appellant  is  an  nnder^proprietor  and  not  a  proprietor 
in  the  mahal.  I  have  the  misfortune  to  disagree  with  him  in 
his  opinion  that  the  appellant  is  not  entitled  to  pre-emption  as 
one  of  the  members  of  the  village  community^  memtioned  in 
clause  (3)  of  section  9  of  Act  X  Vill  of  1876. 

I  think  that  the  words  "village  community'*  in  the  above 
section  '^signify  the  body  of  persons  who  hare  each  some  interest, 
however  small,  in  the  village  estate*'  and  do  not  include  the 
village  ?iai,  dhobi^  etc.y  as  held  by  Mr.  Young  in  Select  Case 
No.  122.  I  am,  however,  unable  to  concur  in  the  conclusions 
which  that  learned  Judge  arrived  at  from  a  consideration  of 
the  terms  of  the  section  in  Select  Case  No.  140.  Section  7  of 
Act  XVIII  of  1876  provides  that,  unless  the  existence  of  any 
custom  or  contract  to  the  contrary  is  proved,  such  right  of  pre- 
emption shall,  whether  recorded  in  the  settlement  record  or  not, 
be  presumed  [a]  to  exist  in  all  village  communities,  however 
constituted,  and  whether  proprietary  or  under-proprietary,  and 
in  the  cases  referred  to  in  section  40  of  the  Oudh  Land-Revenne 
Act,  etCf  and  from  the  words  "and  whether  proprietary  or 
•'under-proprietary,  Mr.  Young  held  that  a  proprietary  village 
^'community  is  distinguished  from  an  under-proprietary  village 
"community,  and  that  ckuse  (3;  of  section  9  refers  to  any  member 
"of  the  proprietary  body  if  the  community  is  a  proprietary  body 
"and  to  any  member  of  the  under-proprietary  body  if  the  village 
"community  is  an  under-proprietary  one.'*  In  other  words, 
that  in  the  same  village  "the  village  community"  means  the 
proprietary  body  if  a  proprietary  tenure  is  sold  on  one  day  and 
means  the  under-proprietary  body  if  an  under-proprietary 
tenure  is  sold  on  the  following  day.  I  cannot  believe  that  any 
such  distinction  was  intended,  or  thftt  it  was  ever  supposed  that 
there  are  two  distinct  village  communities  in  the  same  village 
or  mahal.  It  appears  to  me  that  Mr.  Young  attached  too  nnnch 
importance  to  the  words  "and  whether  proprietary,  or  under- 
proprietary"  and  in  doing  so  over-looked  the  words  "however 
constituted"  which  precede  them.  I  think  that  village  commu- 
nities may  be  either  proprietary,  under-proprietary  or  partly 
proprietary    and   partly   under-proprietary,  and  that  the  words 
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**bowe?er  constitnted*'  must  be  giveD]e£Fect  to  in  iDierpreiing      Drigbiiai 

the  meaniDg  of  the  section,  the  words  which  follow  being  regard-  ^. 

ed  as  surplusage  if  necessary.  Court  of 

^        ^  ^  Wards, 

I  am  of  opinion  that  little  or  no  weight  should   be  attached  Eatai^t' 

to   comparison  of  the  words  used  in  chapter  II  of  the  Act  with  District 

those  used  in  the  corresponding  provisions  of  the  Punjab   Laws  Bam  kup. 

Act. 

The  provisions  in  clauses  (4)  of  section  9  present  no  difficulty 
to  my  mind.^^The  proprietor  of  a  village  may  be  a  resident  in 
a  di£Ferent  village  or  in  a  different  province  and  byjclause  (4) 
it  is  provided  that  he  shall  have  the  right  of  pre-emption  if  an 
under-proprietary  tenure  is  sold  and  the  classes  mentioned  in 
clauses  (1),  (2)  and  (3)  do  not  exercise  their  right.  If  an  under- 
proprietor  of  a  share  in  the  village  is  a  member  of  the  village 
community,  his  case  is  provided  for  by  clause  (3),  and  there  was 
no  necessity  for  making  a  special  provision  for  him  as  in  the 
case  of  a  proprietor.  A  proprietor  may  reside  in  a  village  and 
own  a  portion  of  the  laud  of  the  village  in  which  there  are  no 
under-proprietary  rights,  and  under  such  circumstances  he 
would  be  entitled  to  pre-emption  under  clause  (3)  as  well  as  under 
clause  f4),  whether  a  proprietary  or  under-proprietary  tenure  is 
sold.  If  the  village  be  regarded  as  the  unit  in  cases  of 
pre-emption,  as  held  by  my  learned  colleague,  two  mahols 
may  be  owned  by  proprietors,  the  land  in  each  being  in 
the  possession  of  under-proprietors,  and  if,  when  the 
proprietary  tenure  in  one  is  sold,  the  under-proprietors  in 
the  other  mahal  are  "members  of  the  village  community,"  and 
entitled  to  pre-emption  under  clause  (3),  il  is  difficult  to  under- 
stand why  the  under-proprietors  in  the  mahal  in  which  the 
tenure  is  sold' are  not  also  members  of  the  village  community 
and  also  enHtled  to  pre-emption.  I  see  no  reason  for  suppos- 
ing  that  the  Legislature  intended  to  deprive  of  the  right  of 
pre-emption,  when  proprietary  tenure  is  sold,  under-pro- 
prietors  whose  ancestors  and  themselves  have  always  resided 
in  the  village,  and  to  confer  such  right  on  a  proprietor  who  may 
never  have  had  any  connection  with  the  village  beyond  receiv- 
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ing  the  rents  and  may  be  a  resident  of  another  province.  I  am 
of  opinion  that  the  appellant  is  a  member  of  the  village  com- 
munity and  as  such  has  a  right  of  pre-emption  in  respect  of  the 
land  in  suit  under  clause  3  of  section  9  of  Act  ZVIllof 
1876. 

In  consequence  of  the  difference  of  opinion  between  the  two 
Judges  they,  under  section  9  of  the  Oudh  Courts  Act  (XIV 
of  1891)  as  amended  by  Act  XVI  of  1897  referred  to  the  High 
Court  of  Judicature  at  Allahabad  the  following  question  of 
law  : — 

Whether  the  appellant  in  this  case  is  a  member  of  the  village 
community  andlas.'such^has  a  right  of  pre*emption  under  clause 
3,  section  9  of  Act  XVIII  of  1876. 

The  reference  was  heard  by  a  Bench  of  the  High  Court 
consisting jof  Stanley, ^C.j J.,  and  Blair  and  J^urkitt,  J.  J.» 
who  delivered  the  following  opinions  :-— 

Stanley,  C.  J. — This  matter  comes  before  the  Court  upon 
a  reference  under  section  9  of  the  Oudh  Courts  Act  (XIV  of 
1891)  as  amended   by  Act  XVI  of  1897. 

The  suit  was  brought  to  enforce  a  right  of  pre-emption,  the 
plaintiff  claiming  such  right  as  being  a  person  entitled  to  pre- 
empt under  the  provisions  of  the  Oudh  Laws  Act,  1876« 

The  property  to  which  the  suit  relates  is  a  mahal  called 
patti  Sabal  Shah,  and  was  sold  by  the  Deputy  Commissioner 
of  Gonda  as  manager  on  behalf  of  the  Court  of  Wards  to  the 
respondent,  Ram  Rup.  The  plaintiff  holds  an  under-proprietary 
interest  in  a  portion  of  the  land  in  the  mahal,  and  by  virtue  of 
such  interest  claimed  a  right  of  pre-emptioniunder  the  provision 
of  the  Act  to  which  I  have  referred.  The  learned  Judicial  and 
Additional  Judicial  Commissioners  differed  in  their  view  upon 
this  question  and  in  consequence  have  referred  to  us  the  follow- 
ing question,  viz : — '*  Whether  the  appellant  Drigbijai  Siugh  **in 
^'this  case  is  a  member  of  the  village  community,  and,  as  sacb. 
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•*hos  ft  right  of  pre-emption  under  clause  (3),  section  9  of  Act 
"XVIII  of  1876,"  The  Judicial  Commissioner  was  of  opinion 
that  the  appellant  had  a  right  of  pre-emption»  .while  the  Addi- 
tional Judicial  Commissioner  expressedja  contrary  view. 

The  language  of  the  section  in  question  is  particulary 
obscure  and  it]is  by  no  means  easy  to  place  an  interpretation 
upon  W  with  any  degree  of  confidence.  Chapter  VI  of  the 
Oudh  Laws  Act,  1876,^deals  with  pre-emption.  In  section  7, 
it|is  proved  that  in 'the  absence  of  any  custom  or  contract  to 
the  contrary  the  right  of  pre-emption  shall  be  presumed — "(a) 
to  exist  in  all  village  communities,  however  constituted,  and 
whether  proprietary  or  under-proprietary.'*  Then  the  devolu- 
tion of  the  right,  where  property  to  be  sold  or  foreclosed  is  a 
proprietary  or'under-proprietary  tenure,  is  dealt  with  in  section 
9,  which  runs  as  follows : — "If  the  property  to  be  sold  or 
"foreclosed  is  a  proprietary  or  under-proprietary  tenure,  or  a 
"share  of  such  a  tenure,  the  right  to  buy  or  redeem  such  pro- 
"perty  belongs  in  the  absence  of  a  custom  to  the  contrary  ; — 
'^First,  to  co-sharers  of  the  sub-division  (if  any  of  the  tenure 
"in  which  the  property  is  comprised,  in  order  of  their  relntion- 
"ship  to  the  vendor  or  mortgagor  ;  secondly^  to  co-  sharers  of 
"the  whole  raahal  in  the  same  order  ;  thirdly^  to  any  mem  ber  of 
"the}  village  community  ;  and  fourthly,  if  the  property  be  an 
"under-proprietary  tenure,  to  the  proprietor."  Then  follows  the 
provision  that  where  two  or  more  persons  are  equally  entitled 
to  such  right  the  person  to  exercise  the  same  shall  be  determined 
by  lot.  According  to  the  third  sub-division' of  this  section, 
whether  the  property  sold  or  foreclosed  is  a  proprietary  or 
under-proprietary  tenure,  any  member  of  the  village  communi- 
ty may  exercise  the  right  of  pre-emption.  The  constitution  of 
the  village  community  is  disclosed  in  section  7  by  the  descrip- 
tion  of  village  communities  as  village  communities  consisting  of 
proprietors  or  under-proprietors,  or  partly  of  proprietors  and 
partly  of  under-proprietors.  The  words  "however  constituted  " 
are  words  of  wide  meaning  and  must  not  be  lost  sight  of. 
Reading  then  the  words  "any  member  of  the  village  community'* 
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in  section  9  in  connection  with  the  definition  or   descriptioo  of 
Tillage  communities  contained  in  section   7,   it  appears  to  be 
reasonably  clear  tbat  an   nnder-proprietor  is  a  member  of  ibe 
village  commnnity  within  the  meaning  of  section  9.  If  this  be 
BO,  then  according  to  section  9,  whether  the  property  to  be  sold 
or  foreclosed  is  a  proprietary  or   nnder-proprietary  tenure,  the 
right  to  buy  or  redeem  belongs  under  the  third   sub-division  of 
this  section  to  any  member  of  the  village  community,  that  is, 
to  any  member  whether  he  be  a  proprietor  or  an  under-propriet- 
or.   According  to  the  interpretation   placed  upon   the  seciion 
by  the  learned   Additional   Judicial   Commissioner  the  words 
**any  member  of  the  village  community"  are  to  be  construed 
according  to  circumstances  as  meaning,  if  the  tenure  sold  is  a 
proprietary  tenure,  a  member  of  the  village  community  who  is 
a  proprietor,   but  if  the  tenure   sold  is  an  under-proprieiarj 
tenure,   then  as  meaning  a  member  of  the  village   community 
who  is   an   under-proprietor.   This   appears  to  me  to  be  a  some- 
what fanciful    exposition  of  the   section.  The   words  of  the  Act 
are  quite   general  and    without    qualification,  namely,   that, 
whether  the  property  to  be  sold  or   foreclosed  is  a   proprietary 
or  under-proprietary  tenure,  any  member  of  the  village  commu- 
nity, that  is,  any   proprietor  or  under-proprietor  shall  have  the 
right  to  pre-empt.    If  the   Legislature  had   intended  that  only 
members  of  the  village  community  who  were  proprietors  should 
have  the  right  of  pre-empting  a  proprietary   tenure,  and  that 
only  members   of  the  village   community    who   were  uuder- 
proprietors  should    have  the  right  of  pre-empting  under-pro- 
prietary tenures  the  section  in   question   would,  1  think,  have 
been  difi^erently  expressed. 


The  provision  in  the  fourth  snb-di vision  of  the  section, 
namely,  "if  the  property  be  an  under-proprietary  tenure,  to 
the  proprietor"  throw  no  light  one  way  or  other  upon  the  q^es- 
tion  so  far  as  I  can  discover. 

For  the  foregoing  reasons  I  would  answer  the  question 
submitted  to  us  in  the  affirmative. 
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Blair»  J. —  This  case  has  been  referred  to  this  Court  by 
the  Jndicial  and  Additional  Jndicial  Commissioners  of  Oodh 
nnder  the  provisioMof  the  Oadh  Conrts  Aet  (XIV  of  1891) 
as  amended  by  Act  XVI  of  1897.  The  point  upon  which  the 
learned  Jadioial  Commissioner  differed  was  whether  the  plain- 
tiff-appellant was  entitled  to  a  decree  in  a  pre-emption  snit 
bronght  by  him  against  the  Court  of  Wards  as  vendors  of 
certain  property  belonging;to  the  Bamnagar  estate  and  one 
Bam  Bap  as  the  vendee.  The  facts  are  simple.  On  the  16th  of 
Jnne,  1898,  the  defendant  Court  of  Wards  sold  to  the  defendant 
Bam  Bup,  together  with  other  property,  a  certain  mahal  called 
patti  Sabal  Shah  included  in  the  village  of  Faharpur. 
The  property  sold  is  a  proprietary  tennre,  and  the  learned 
Judicial  Commissioners  are  agreed  thatlthe  plaintiff  is  the 
owner  of  an  under-proprietary  tenure  in  the  village  of  Faharpur 
but  not  situate  in  the  same  mahal  or  snb-divison  of  a  tenure 
as  the  property  sold.  • 

The  right  of  the  plaintiff,  if  he  possessed  any,  depends 
upon  the  provisions  of  sections  7  and  9  of  Act  XVIII  of  1876, 
called  the  Oudh  Laws  Act.  Section  7  enacts  that  ^'unless  the 
"existence  of  any  custom  or  contract  to  the  contrary  is  proved, 
"such  right,  (i.^,,  of  pre-emption)  shall,  whether  recorded  in  the 
^^ettlement  record  or  not,  be  presumed  as  to  exist  in  all  village 
^.communities,  however  constituted,  and  whether  proprietary  or 
"under-proprietary,  and  in  the  cases  referred  to  in  section  40  of 
"the  Oudh  Land-Bevenue  Act,  and  (6) to  extend  to  the  village 
"site,  to  the  houses  built  upon  it,  to  all  lands,  and  shares  of  lands 
"within  the  village  boundary  and  to  all  transferable  rights 
"affecting  such  lands/'  Section  9  classifies  the  persons  who  are 
"entitled  to  pre-empt  in  the  following  words: —  "If  the  property 
"to  be  sold  or  foreclosed  is  a  proprietary  or  under-proprietary 
"tennre  or  a  share  of  such  tennre  the  right  to  buy  or  redeem 
"snch  property  belongs  in  the  absence  of  a  custom  to  the  contra- 
"ry,  first,  to  co-sharers  of  the  sub-division  (if  any)  of  the  tenure 
"in  which  the  property  is  comprised  in  order  of  their  relationship 
*Ho  the  vendee  or  mortgagor  ;  secondly,  to  co-sharers  of  the 
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"whole  mahal  in  the  same  order;  thirdly,  to  any  member  of  the 
"village  community  ;  and  fourthly,  if  the  property  be  an  nnder- 
"proprietary  tenure,  to  the  proprietor.  "  It  is  then  provided 
that  the  claims  of  those  of  equal  right  shall  be  determined  by 
lot. 

It  is  manifest  that  as  the  ^property  sold  is  an  entire  mabal, 
there  are  no^co-sharers  entitled  to  pre-empt  under^the  first  two 
classes  set  out  in  section  9.  The  plaintiff,  if  entitled  at  all, 
acquires  his  right  "as  a  member  of  the  village  community"  under 
the  third  class.  We  have  to  decide']!' whether,  within  the  true 
intent  and  meaning  of  the  words  "any  member  of  the  village 
community"  is' included  for  purposes  of  pre-emption  upon  the 
sale  of  a  proprietary  tenure  a  co-sharer  of  under-proprietary 
tenure.  Prima  facie  the* words  are  inclusive  of  all  co-sbarers 
in  the'village,  and  unless  restricted  and  modified]  byfotber 
provisions  of  the  same  or  some  other  Act  in  pari  materia  most 
be  so  read. 

The  learned  Judicial  Commissioners  have  agreed  that,  thongli 
the  Act  contains  no  explicit  provision  to    that  eflfect,    village 
including  tenures  of  different  kinds  fall  within  the  provisions  of 
sections  [7]  and  [9]  of  the  Oudh  Laws  Act,  1876,  and  that  ques- 
tion is  therefore  not  referred  to  us.  The  village  of  P  aharpnr  is 
such   a  composite   village,    the  vendor   holding    a  proprietary 
tenure,  the  person  claiming  to   pre-empt  an   under-propr  ietary 
tenure.   Apart  altogether  from  the  fact  that  what  was  sold  was 
an  entire  mahal,  the  present  plaintiff  could  in  no  case  have  been 
included  in  class  [1]  as  co-sharer  of  a   sub-division   of  a  tenn  re 
in  which  the   property  sold  was  comprised;  as  to  class   [2]  ,there 
are  no  co-sharers  of  the  mahal  sold.  But  a  considerati  on  of  the 
definitions  of  those  two  classes  appears    to  me  to  throw  light 
upon  the   meaning  of  the  words    **any   member  of  the  village 
community"  in  class  [3 J.  The  qualification  required  by  class  (1) 
is  an  interest  in  a  "sub-division  of  the  tenure"  of  the  properly 
sold,  and  among  persons  possessing  such  an  interest  the  nearer 
relation  has  the  prior  claim.  When  we  come  to  class  [2]  we  find 
that  the  interest  in  the  "sub-division  of  the  tenure"  is  dropp^ 
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out,  and  the  words  defining  the  qaalification  are  simply  "oo- 
sharers  of  the  whole  mahal."  Persons  possessing  sneh  qnalifi- 
cation  are  entitled  in  the  order  of  relationship  as  in  the  previous 
class.  It  would  appear  therefore  that  even  in  class  [2]  there  is 
to  be  found  no  restriction  of  pre-emptive  right  arisiug  from 
diversity  of  tenure. 

"Whether  the  words  *^member  of  the  village  community*' 
are  to  be  construed  as  equivalent  to  the  words  ^'co-sharer  in 
class  [2],"  subject  only  to  the  difference  of  the  area  in  which 
the  qualifying  interest  lies.  It  seems^  obvious  that  they  can  bear 
no  narrower  meaning.  They  seem  large  enough  to  cover  pos- 
sessions of  any  at  all  of  the  various  interests  specified  in  section 
7  of  the  Oudh  Laws  Act,  and  to  confer][on  the  body  of  persons 
entitled  to  pre-emption  under  class  [3)  a  right  in  no  way  res- 
tricted by  the  diversity  of  the  tenure  sold  from  that  which  cons- 
titutes their  interest  in  the  village. 

I  have  had  considerable  difficulty  in  putting  upon  the 
provisions  of  class  [4]  an  interpretation  consisted  with  what  I 
hold  to  be  the  true  intent  and  meaning  of  the  definition  in 
class  [3.]  It  seems  to  me,  however,  to  refer  to  those  cases  which 
in  the  constitution  of  the  village  does  not  include  proprietors. 
I  am  therefore  of  opinion  that  the  plaintiff  is  a  '^member  of  the 
village  community"  of  Paharpur,  and  as  such  entitled  to  pre- 
empt the  property  sold.    That  is  my  reply  to  this  reference. 

BuBKiTT,  J. — This  matter  has  been  referred  to  this  Court  in 
consequence  of  a  difference  of  opinion  between  the  learned  Judi- 
cial Commissioner  and  Additional  Judicial  Commissioner  of 
Oudh. 

The  question  referred  to  us  for  an  expression  of  our  opinion 
is  ^Vhether  the  appellant  in  this  case  is  a  member  of  the  village 
"community,  and  as  such  has  a  right  of  pre-emption  under 
''clause  [3],  section  9  of  Act  XVIII  of  1876."  It  is  unnecessary 
for  me  to  recapitulate  the  facts  of  the  case.  They  will  be  found 
fnlly  detailed  in  the  judgments  of  the  learned  Chief  Justice 
and  my  brother  Blair,  suffice  it  to  say  that  an  entire  mahal,  the 
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property  of  ibe  Ramnagar  estate,  was  sold  bj  the  Oonrt  of 
Wards  on  behalf  of  the  proprietor  of  that  estate  to  one  Bam 
Rap.  The  plaiatiff-appellant  claims  to  be  entitled  to  pre-empt 
that  sale.  It  is  fonnd  that  the  plaintiff  is  an  nnder-proprietor 
in  the  mahal.  The  qaestion  for  decision  then  is — does  that 
status  constitute  him  a  ^'member  of  the  village  community*' 
imder  the  third  clause  of  section  9  of  the  Act  and  give  him  a 
right  to  pre-empt  the  sale  made  to  Bam  Bup  i 

The  views  which  have  commended  themselves  to  the  Addi- 
tional Judicial  Commissioner  are  very  attractive  and  symmetri- 
caK  He  holds  that  in  the  case  of  the  sale  of  a  proprietary 
tenure  the  words  ^^ember  of  the  village  community''  mean  a 
member  of  the  community  who  possesses  proprietary  rights, 
fle  therefore  holds  that  as  the  plaintiff  here  is  an  under-pro- 
prietor,  and  as  that  which  is  the  subject  of  the  suit  is  a 
proprietary  tenure  the  plaintiff  is  not  a  member  of  the  village 
community,  and  is  therefore  not  entitled  to  pre-empt  the  sale 
of  that  tenure.  In  support  of  liis  views  the  learned  Additional 
Judicial  Commissioner  has  set  forth  several  arguments,  which  I 
have  most  carefully  weighed  and  considered.  But  it  seems  to 
me  that  before  I  could  agree  with  the-  learned  Additional 
Judicial  Commissioner  it  would  be  necessary  to~  read  into 
clause  (3)  of  section  9  of  the  Act  many  words  which  the 
Legislature  has  not  thought  fit  to  insert  in  it.  The  chapter  on 
pre-emptiou  is  no  doubt  somewhat  obscure,  but  still  I  think  a 
reasonable  interpretation  can  be  put  on  it  as  it  stands  without 
resorting  to  any  interpolations*  Now  section  6  of  the  Act 
defines  the  right  of  pre-emption  to  be  a  right  of  certain  persons 
*Ho  acquire,  in  the  cases  hereinafter  specified,  immoveable 
property  in  preference  to  all  other  persons."  These  last  few 
words  are  very  important  as  indicating  the  scope  and  intention 
of  the  chapter* 

Then  section  7  declares  that  such  right,  (t.  e,^  a  right  to 
acquire,  in  the  cases  hereinafter  specified,  immoveable  property 
in  preference  to  all  other  persons)  shall  be  presumed  to  exist  in 
^all  vilUge  communities,  however  constitated,  and  whether  pro- 
prietary or  under-proprietary." 
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The  words  "village  oommanity"  are  not  anywhere  defined 
in  the  Act,  but  the  aocepted  role  in  the  Ondh  Courts  is  that 
they  include  all  persons  having  an  interest  in  the  village  estate, 
whether  as  proprietors  or  as  nnder-proprietors,  if  resident  in 
the  village,  A  village  community  may  be  wholly  proprietary 
or  wholly  under-proprietary  or  may  contain  members  of  both 
classes.  The  under-proprietors,  as  a  rule,  will  be  residents  of 
the  village,  but  the  proprietors  may  be  residents  of  another 
district  or  of  another  province,  and  their  only  connection  with 
the  village  may  be^  the  receipt  of  revenue  from  the  under- 
proprietors. 

It  is  difficult  to  conceive  of  larger  and  more  unqualified 
words  than  those  which  in  section  7,  clause  (a)  describe  the 
persons  who  are  to  be  presumed  to  possess  the  rights  defined 
in  section*  6,  namely,  the  words  "all  village  communities 
however  constituted,  and  whether  proprietary  or  under-proprie- 
tary." 

1  interpret  those  words  to  mean  that  the  right  defined  in 
section  6  must  be  presumed  to  belong  to  every  member  of  the 
village  community,  whether  that  community  consists  of  pro- 
prietors or  of  under-proprietors  or  partly  of  both.  It  follows 
therefore  in  this  case  that  the  appellant  being  an  under- 
proprietor  is  a  member  of  the  village  community^ 

There  remains  the  second  part  of  the  question  put  to  us, 
namely,  has  the  appellant  "as  such"  (that  is,  as  a  member  of  the 
village  community)  a  right  of  pr^epmtion  under  clause  (3), 
section  9  of  Act  XVIll  of  1876?"  If  the  interpretation  1 
have  put  on  section  7  be  correct,  I  am  of  opinion  that  in  the 
present  case  under  third  clause  of  section  9  the  plajntifif-appellant 
here  is  entitled  to  pre-empt*  According  to  the  interpretation 
for  which  the  respondent  vendee  contends,  the  third  clause  of 
section  9  must  be  read  somewhat  in  this  way,  namely,  "third,  to 
any  member  of  the  village  community  who  is  a  proprietor  in 
the  case  of  the  sale  or  foreclosure  of  a  proprietary  tenure,  and 
to  any  member  who  is  an  under-proprietor  iu  the  case  of  the 
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sale  or  foreclosure  of  an  under-proprietary  tenure."  I  am  not 
prepared  to  cat  down  the  very  large  words  used  in  section  7 
by  putting  on  them  the  restricted  meaning  suggested  above, 
and  to  hold  that,  though  the  Legislature  has  given  pre-emptivo 
rights  to  **any  member  of  the  village  community/'  a  certaia 
class  of  such  members  (shall  be  competent  to  ezecrise  those 
rights,  not  generally  and  in  all  cases,  but  only  when  a  certaia 
class  of  property  is  sold  or  foreclosed.  To  put  such  a  meaning 
on  clause  (3)  would,  in  my  opinion  be  an  act  of  Legislation,  and 
pot  an  interpretation  of  the  law  as  it  stands.  Farther,  such  aa 
interpretation  would  to  my  mind  be  at  variance  with  the  scopo 
and  intention  of  section  6,  to  which  1  have  already  referred. 
The  respondent  vendee  is  a  stranger  to  the  village  community, 
while  the  appellant  is  a  resident  under^proprietor  and  a  member 
of  that  commuaity.  That  being  so,  I  think  the  latter  must  bo 
considered  to  be  such  member  for  all  pre-emption  cases  under 
the  prcremption  chapter  of  the  Act,  and  should  not  merely  be 
considered  to  be  such  when  the  property  the  subject  of  pre-emp- 
tion happens  to  be  an  under-proprietary  tenure.  The  interpret 
tion  X  would  adopt  h^  in  the  present  case  the  advantage  of 
securing  to  the  appellant  the  right  I  think  him  entitled  to  "in 
preference  to  all  others,"  and  also  that  of  keeping  out  one  whQ 
ndiuittedly  is  a  stranger  to  the  village  community. 


No  argument  can,  I  think,  be  based  on  the  provisions  of 
the  fourth  clause  of  section  9.  That  clause  was  probably  enacted 
with  a  view  to  giving  to  an  absentee  landlord  a  right  of  pre** 
emption  which  he  otherwise  would  not  have  possessed.  It  is  not 
necessary  to  discuss  that  matter  further. . 

For  the  above  reasons  I  have  oome  to  the  conclusion  that 
the  <][uestion  put  to  us  should  be  answered  in  the  affirmative. 

By  the  CotJBT. — Our  opinion  is  that  the  appellant  in  tbis 
case  is  a  member  of  the  village  community  and  as  such  entitled 
to  pre-empt  the  sale.  Let  this  reply  be  forwarded  to  the  Judi- 
cial Commissioner  of  Oudh, 
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Spankib,  a.  J.  C.  and  Chamibb,  A.  J.  C— On  the  reference 
made  by  this  Oourt  the  High  Court  at  Allahabad  has  decided 
that;  the  plaintiff  is  a  member  of  the  village  community  and 
as  such  entitled  to  pre-emption.  In  accordance  vith  the 
ruling  of  the  High  Oourt,  we  allow  the  appeal,  set  aside  the 
decree  of  the  lower  Courts  and  remand  the  case  to  the  Sub« 
ordinate  Judge  for  trial  on  the  merits.  Costs  in  this  appeal  will 
be  costs  in  the  cause. 
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BENCH. 

JS^fore  Mr.  D^as  and  Mr.  Spaniie. 

0 

FIRST  CIVIL  APPEAL,  No,  13  OF  1893.* 
•i— ^ 

JrLT  19.  Kallu  and  Qajeaj  and  others  Defendants,  v.  Data  Rah, 

minor,  under  the  guardianship  of  his  mother,  and  Sampat  Ram 
(Plaintiffs). 

Usufructuary  mortgage,  suit  for  sale  of  property  under--  Con' 
version  of  simple  mortgage  into  usufructuary  mortgage  by  fnort' 
gagors  taking  possession  of  mortgaged  property — Interest,  obli- 
gation of  mortgagor  to  pay,  on  mortgagees  taking  possession  of 
mortgaged  property,  when  so  stipulated  in  deed — Mortgage^TranS' 
fer  of  Property  Act,  (IV  of  1882),  ss.  58  (i)  and  67  [a]. 

The  defendants  evened  a  3  annas,  7  pies,  and  4  karants  share  in  a  cerUia 
Tillage  out  of  which  on  the  15th  March  1677  they  mortgaged  to  If  & 
2  annas,  7  pies,  and  4  karants  share  ;  one  of  the  conditions  of  the  mortgage 
being  that,  if  the  principal  and  the  interest  secured  by  tbe  mortgage  were 
not  paid  within  five  years  from  the  date  of  the  mortgage,  the  mortgagee 
should  be  entitled  to  take  possession  of  the  mortgaged  share.  Oo  the 
27th  June  1877  the  defendant  mortgaged  their  3  annas,  7  pies,  and  4  karants 
share  to  the  plaintiff.  The  material  portion  of  the  mortgage-deed  was  as 
follows  :— 

"Whereas  we  have  borrowed  Rs.  6,400  from  H  (plaintifD  and  have 
fixed  the  interest  of  the  said  amonnt  at  Re.  1-2-0  p.  c.  a  month  payable 
from  the  date  of  the  execution  of  the  deed  to  the  date  of  payment :  it  is 
therefore  hereby  declared  that  we  shall  pay  the  interest  yearly ;  that  we 
shall  pay  the  entire  principal  and  the  remaining  interest  within  eight  yean 
either  in  instalments  or  in  one  lump  sum  ;  that,  in  case  of  default  in  pay- 
ment of  interest,  it  shall  be  considered  to  be  principal  and  we  shall  pay 
interest  thereon  at  Re.  1-2-0  p.  c.  a  month;  that  if  the  interest  for  any  year 
is  not  paid  then  on  the  expiration  of  three  years  the  said  mortgagee  shall 
be  at  liberty  to  take  posssesion  of  the  mortgaged  property  ;  hence  these 
few  words  have  been  put  into  writing  by  way  of  a  mortgage-deed  with- 
out possession.''  

•  Against  the  decree  of  B.  Beni  Parshad  Bhattacharji,  Subordinate  Judge, 
Lucknow,  dated  2lBt  December  1892. 
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On  the  20th  July  1880  the  plaintiflE  sued  the  defendants  for  posBession     ^^^^  ^^ 
of  the  Bhare  and,  as  he  sought  to  estahlish  that  the  prior  mortgage  was  a     Gajraj  and 
frandolent  transaction,  made  M  a  defendant  to  the  suit.    The  Snhordinate         otiiera 
Jadgo  on  the  24th  Augnst  1880  decreed  possession  of  the  share  to  the     ]>aja  Ram, 
plaintiff,  Imt  held  that  the  prior  mortgage  was  not  a  fraudulent  transaction,    minor,  under 

the 
guardianship 

On  the  80th  May  1881  theplaintiff  obtained  possession  of  the  share  of  his  mother 
in  execution  of  the  decree  and  retained  possession  of  the  same  till  the  2l8t  ***  Ram. 
November  1883,  when  he  gave  possession  to  if  of  the  vhare  which  had 
been  mortgaged  to  the  latter  and  also  of  additional  7  karanta.  On 
the  12th  April  1892  the  plaintifE  sued  the  defendants  for  Bs.  10,000  being 
the  amount  of  principal  and  interest  due  on  the  mortgage  and  claimed  to 
recover  that  sum  by  the  saloof  the  share  mortgaged  to  him  on  the  ground 
that  the  term  of  mortgage  had  expired  and  the  mortgage-money  had  become 
payable.  The  defendants  defended  the  suit  upon  the  grounds,  amongst 
others,  that  the  mortgage  was  a  usufructuary  one  at  the  time  of  the  suit, 
and  therefore  the  euit,  as  one  for  sale  of  the  mortgaged  property,  was  net 
maintainable,  and  that  from  the  time  the  plaintifE  obtained  a  decree  for 
possession  of  the  share,  the  defendant  ceased  to  be  liable  to  pay  any 
interest 

Hddf  that  the  mortgagee  was  not  debarred  from'  suing  for  the  sale 
of  the  share.  The  mortgage-deed  could  not  be  interpreted  to  mean  that 
the  mortgagee  should  lose  that  right  on  taking  possession  of  the  sbare. 
Therefore,  even  if  the  mortgage  was  converted  into  a  usufructuary  one 
within  the  meaning  of  section  58  id),  Transfer  of  Property  Act,  1882,  on 
the  mortgagee  taking  possession  of  the  share,  the  mortgagee  was  not  pre- 
cluded by  the  provissions  of  s.  67  (a)  of  that  Act  from  bringing  the  share 
to  sale  under  the  mortgage  ;  a  usufructuary  mortgagee  being  entitled  when 
there  is  a  contract  that  he  may  bring  mortgaged  property  to  sale  if  the 
mortgagor  fails  to  pay  according  to  his  contract  to  sue  for  sale  t)f  the 
mortgaged  property. 

Jffeld  further,  that  the  parties  to  the  mortgage  ,did  not  intend  that 
on  the  mortgagee  obtaining  possession  of  his  ahare,  the  obligatlim  on  the 
part  of  mortgagors  to. pay  interest  at  the  stipulated  rate  shoiUd  cease,  but 
they  intended  that,  If  the  mortgagors  failed  to  pay  interest  as  agreed,  the 
mortgagee  might  further  receive  himself  l^  taking  possession  of  the 
share,  and  that  if  ho  did  so  he  should  account  for  the  profits,  which 
should  bo  let^ofE  against  theinterast  agreed  to.be  ..paid. 

Held  further,  that  the  plaintifE  was  entitled  to  interest  at  the  stipulat- 
ed rate  from  the  24th  August  1880  to  the  date  of  suit,  deducting  from  H 
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the  profits  which  the  plaintLS  admittedly  received  and  also  the  profits  of 
7  karants  which  the  plaintiff  should  have  retained  in  fiis  possession  at 
part  of  the  mortgaged  property,  which  was  not  subject  to  M*§  prior  mort- 
gage, instead  of  placing  the  latter  person  in  possession  of  the  sale. 


For  Appellant. — B.  Bhairon  Parshad. 

Fob  Kbspondehts.— B.  Basdeo  Lai  and  B.  Shdma  Chran 
Banerji. 

SpANKiBy  A.  J.  C. — This  is  an  appeal  from  a  decree  of  the 
Subordinate  Judge  of  Lucknow,  dated  the  21st  December,  1892. 

The  appellants  are  Bagbunath  Singh  and  Dlrgaj  Singb, 
defendants  in  tbe  suifc,  and  the  legal  representatives  of  Balwaot 
Singh  deceased  defendant.  The  respondents  are  the  legal 
representatives  of  Hardeo  Das  the  plaintiff  in  the  suit.  Balwant 
Singh  owned  a  9  pies  and  12  karants  share  in  a  village  called 
Mati.  Raghunath  Singh  is  the  owner  of  a  similar  share  in  that 
Tillage,  and  Dirgaj  Singh  is  the  owner  of  a  2  annas  share  in 
that  village.  On  the  15th  March  1877  Balwant  Singh  and 
Dirgaj  Singh  joined  in  mortgaging  to  Manohar  Singh  a  2 
annas,  9  pies,  and  5  karants  share  in  the  village.  One  of  the 
conditions  of  the  mortgage  was  that,  if  the  principal  and  mlerest 
secured  by  the  mortgage  were  not  paid  within  five  years  from 
the  date  of  the  mortgage,  the  mortgagee  should  be  entitled  to 
take  possession  of  the  mortgaged  share.  On  the  27th  June 
1877  Balwant  Singh,  Dirgaj  Singh  and  Raghunath  Singh  joined 
in  mortgaging  their  shares  to  the  plaintiff  Hardeo  Das,  that  is, 
they  jointly  mortgaged  to  him  a  3  annas,  7  pies,  and  4 
karants  share.  Under  this  mortgage  interest  was  payable  year- 
]y,  and  it  was  agreed  that,  if  default  were  made  in  the  payment 
of  interest  in  any  year,  then  the  mortgagee  should  be  at  liberty 
to  take  possession  of  the  8  annas,  7  pies^  and  4  karants  share  on 
the  expiration  of  three  years  from  the  first  default*  On  the  SOtb 
July  1880  the  plaintiff  sued  the  mortgagors  for  possession  of  the 
share,  and,  as  he  sought  to  establish  that  the  prior  mortgage 
was  a  fraudulent  transaction,  made  Manohar  Singh  a  defendant 
to  the  suit.    The  Subordinate  Judge,  on  the  24th  Augnst  18«0i 
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passed  a  decree  in  favour  of  the  plaintiff  for  possession  of  the  Kalla  and 

share,  but  held  that  the  prior  mortgage  was  not  a  fraudulent  ^^^J^^^^g**^ 
transaction.    On    the  30th  May  1881   the  plaintiff  obtained  r. 

possession  of  the  share  in  execution  of  the  decree,  and  retained      ^^^iJ^^^ 

possession  of  the  same  till  the  21st  November  1883,  when  be  under  the 

gave  possession  to  Manohar  Singh  of  the  share  which  had  been  ^  ^f  ))|g 

mortgaged  to  the  latter,  u  ^,,  a  2  annas,  9  pies,  and  5  karants  mother,  and 
share,  and  also  of  au  additional  7  karants;  that  is,  he  gave  him 
possession  of  a  2  annas,  9  pies,  and  12  karants  share. 

On  the  12th  April  1892  the  plaintiff  instituted  the  suit  in 
which  this  appeal  arises.  He  alleged  that  in  addition  to  the 
principal  sum,  Bs.  5,400,  there  was  due  to  him  for  interest  a 
sum  of  Rs.  6,891-2-5,  or  in  all  Rs,  11,291-2-5.  He  relinquished 
the  amount  in  excess  of  Ks.  10,000,  and  claimed  to  recover  the 
latter  sum  by  the  sale  of  the  3  annas,  7  pies,  and  i  karants  share 
mortgaged  to  him,  on  the  ground  that  the  term  of  the  mortgage 
had  expired  and  the  mortgage-money  had  therefore  become 
payable. 

The  following  is  the  account  on  the  basis  of  which  the  paia« 
tiff  claimed  Rs.  6,891-2-5  for  interest. 

Interest  at  the  rate  of  Re.  1-2-0  a  month  from 
the  24th  August  1880  to  the  11th  April 
1892  ..•  ...  .„Rg.  8,550-10-0 

Deduct  profits  realized  from  September  1883 

to  September  1891  ...  ...   „     1,659-7-7 

Balance  ...  „     6,891-2-5 

The  plaintiff  thus  claimed  interest ^^from  the  date  of  the 
decree,  dated  the  24th  August  1880,  to  the  date  of  the  institution 
of  the  suit,  at  the  rate  stipulated  in  the  deed  of  mortgage,  less 
the  profits  he  had  received  while  in  possession,  first,  of  the 
entire  share  and  subsequently,  after  his  surrender  of  2  annas,  9 
.  pies,  and  12  karants  of  the  share  to  Manohar  Singh,  while  in 
possession  of  the  remaining  9  pies  and  12  karants  of  the  share. 
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The  defendants  defended  the  snii  upon  the  grounds,  amongst 
others,  that  the  mortgage  was  a  osafractnarj  one  at  the  time  of 
the  suit,  and  therefore  the  suit,  as  one  for  sale  of  the  mortgaged 
property,  was  not  maintainable,  and  that,  from  the  time  the 
plaintiff  obtained  a  decree  for  possession  of  the  share,  the  defen- 
dants ceased  to  be  liable  to  pay  any  interest. 

The  Subordinate  Judge  was  of  opinion  that  the  mortgage 
was  not  a  usufructuary  one,  and  that  the  defendants  continued 
to  be  liable  to  pay  interest  at  the  stipulated  rate  even  after  the 
decree  for  possession.  The  Subordinate  Judge  was  further  of 
opinion  that  the  plaintiff  was  entitled  to  interest  from  the  date 
of  the  deed  to  the  date  fixed  for  payment,  t.  ^.,  for  the  term  of 
the  mortgage,  amounting  to  Bs.  5,832,  and  that  there  was  doe 
to  the  plaintiff  for  principal  and  interest  the  sum  of  Rs.  11,233, 
less  Bs.  1,659-7-7,  the  amount  of  profits  received,  or 
Bs.  9,572-8-5.  The  difference  between  the  last  mentioned 
sum  and  the  amount  claimed,  t.  e.y  Rs.  427-7-7,  the  Subordinate 
Judge  considered  should  be  allowed  to  the  plaintiff  by  way  of 
damages  for  the  non-payment  of  the  mortgage-money  on  the 
due  date,    fie  therefore  decreed  the  claim.    Hence  this  appeal. 

The  points  which  we  have  to  decide  are  (1)  whether  the 
mortgagee  is  debarred  from  suing  for  the  sale  of  the  mort- 
gaged share  (2)  whether  on  the  mortgagee  obtaining  possession 
of  the  share  the  mortgagors  ceased  to  be  liable  to  pay  interest; 
and  (3)  what  amount  if  any  is  due  to  the  mortgagee  for 
interest* 

The  following  is  a  translation  of  the  material  portion  of 
the  morigage-deed. 

**Whereas  we  have  borrowed  Rs.  5,400 .«....from 

Lala  Hardeo  Das.. and  have  fixed  the  interest  of 

the  said  amouat  at  Be.  1-2-0  per  cent,  a  month,  payable  from 
the  date  of  the  exeontion  of  the  deed  to  the  date  of  payment, 
and  whereas  wo  have  mortgaged  our  r^pective  zamindari  d^txti 
in  the  abofo-named  Tillage...,,.tiU  the  payment  of  the  principal 
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and  interest,  it  is  therefore  hereby  declared  that  we  shall  pay 

the  interest  yearly  ; that  we  shall  pay  the  entire 

principal  and   the   remaining  interest  within  eight  years  either 
in   instalments  or  in  one  lump  sum;  that,  in  case  of  default  in 
payment  of  interest,   it  shall  be  considered  to  be  principal  and 
we   shall  pay  interest  thereon  at  Re.  1-2-0  per  cent,  a  month; 
that   we   shall  take  back  from  the  said  Mahajan  this  mortgage- 
deed,  together   with   a   receipt,  at   the   time  of  redemption  in 
*khali  fatV  in   the   month  of  Jeth;  and  that,  if  the  interest  for 
any  year  is  not  paid,   then  on  the  expiration  of  three  years  the 
said  mortgagee   shall   be   at   liberty   to  take  possession  of  the 
mortgaged   property;  we   shall   have  no  objection;  hence  these 
few   words  have  been  put  into  writing  by  way  of  a  mortgage- 
deed  without  possession,  so  that  it  may  remain  as  a  ^sanad*  and 
be  of  use  when  needed." 

On  behalf  of  the  appellants  it  was  contended  that  the  parties 
to  the  mortgage  intended  that  in  the  event  of  the  mortgagee 
availing  himself  of  the  authority  given  to  him  to  take  posses- 
sion of  the  mortgaged  property,  on  the  mortgagors  failing  to 
pay  the  interest  punctually,  the  latter  should  cease  to  be  them- 
selves personally  bound  to  pay  the  mortgage-money,  and  the 
former  should  enjoy  the  profits  in  lieu  of  interest  until  payment 
of  the  principal  sum,  that  is  to  say,  that  the  mortgage  should 
become  an  usufructuary  one,  and  that  therefore  the  suit  for  the 
sale  of  the  property  was  not  maintainable. 

It  is  not  disputed  that,  if  the  mortgagee  had  not  taken  pos- 
session of  the  share,  he  would  have  had  a  right  to  cause  the  share 
to  be  sold  in  the  event  of  the  mortgagors  failing  t^  pay  the 
mortgage-money  according  to  their  contract.  I  think  that  the 
mortgage-deed  cannot  be  interpreted  to  mean  that  the  mortga- 
gee should  lose  that  right  on  taking  possession  of  the  share.  There"* 
fore,  even  if  the  mortgage  was  converted  into  a  usufructuary  one 
within  the  meaning  of  section  58  (ci).  Transfer  of  Property  Act 
IV  of  1882,  on  the  mortgagee  taking  possession  of  the  share,the 
mortgagee  was  not  precluded  by  the  provisions  of  section  67  (a) 
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Kallu  and  of  that  Acfc  from  bringing  the  share  to  sale  under  tlie  mortgage, 

^^oTllera^*^  a  usufructuary  mortgagee  being  entitled,  where  there  is  a  con- 

V.  tract  that  he  may  bring  the  mortgaged  property  to   sale,  if  the 

m^DM  ^under  ^^^^^g^g^"^  ^^'^  ^^  V^7  according  to  his  contract,  to  sue  for  sale 

the  guardian-  of  the  mortgaged  property.     This  view  is  supported  by    Chalhu 

mother  and  "^^  Kunjan  (1)  and  Ramayya  v.  Guruva  (2).  In  my  opinion  there- 

SainpatBam,  fore   the  mortgagee   is  not  debarred  from  suing  for  the  sale  of 

the  share* 

The  next  point  is  whether  the  parties  to  the  mortgage  intend- 
ed that,  on  the  mortgagee  obtaining  possession  of  the  share^  the 
obligation  on  the  part  of  the  mortgagors  to  pay  interest  at  the 
stipulated  rate  should  cease.  It  appears  to  me  that  the  parties 
did  not  intend  anything  of  the  kind,  because  the  profits  of  the 
property  were  obviously  not  sufficient' to  discharge  the  interest 
agreed  to  be  paid,  and  I  therefore  think  that,  had  they  so 
intended,  there  would  have  been  a  distinct  provision  to  that 
effect  in  the  deed.  The  parties  seem  to  me  to  have  intended 
that,  if  the  mortgagors  failed  to  pay  interest  as  agreed,  the 
mortgagee  might  further  secure  Lvmapif  by  taking  possession  of 
the  share,  and  that  if  he  did  so  he  should  account  for  the  profits, 
which  should  be  set-off  against  the  interest  agreed  to  be  paid. 

The  third  point  is,  what  sum  is  due  to  the  mortgagee 
for  interest.  The  Court  below  committed  two  errors,  one  in 
awarding  the  mortgagee  interest  prior  to  the  24tb  August 
1880,  which  he  did  not  claim,  and  the  other  in  holding  that 
under  the  mortgage  interest  was  not  payable  after  the  due 
date.  By  the  deed  it  is  clearly  contemplated  that  interest 
should  be  pj^able  to  the  date  of  actual  payment.  The  mort- 
gagee was  therefore  entitled  to  interest  at  the  stipulated  rate 
from  the  24th  August  1880  to  the  date  of  suit.  Against  this 
interest  there  must  be  set-off  the  profits,  which  the  mortgagee 
admittedly  received,  as  to  which  there  was  no  dispute, 
and  also  the  profits  of  the  7  karants  which  the  mortgagee  shonid 
have  retained   in  his    possession  as  part  of  the  mortgaged  pro- 

(1)    I.  L.  R.,  12  Mad.,  109.  (2)    I.  L.  B.,  U  Mad.,  23^, 
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periy,  wbich  was'not  subject  to  Manohar  Singh's  prior  mort-  Kailu  and 
gage,  instead  of  placing  the  latter^person'in  possession  of  the  ^*},™^eA^^ 
same*  v. 

,  JyeLjA  Ram, 

Tlie  mortgagee  failed  to  state  separately  in  hia  plaint  the    the  gmrdiad 
unonnt  of  profits  which  he  received  while  the  entire  share  was     Mother  and 
in  his  possession^  and  the  amount  he  received  after  making  over    ^ampat  Ram- 
2  annas,  9  pies,  and  12  karants   to   Manohar  Singh.     For  the    . 
purpose  therefore  of  ascertaining  the  proportionate  amount  of 
profits  received  by  him  in  respect  of  the  7   karants,   which  he 
should  have  retained  in  his  possession,  I  think  we  should  take 
the  profits  which  he  admittedly  received  to  foe  the  profits  of  the 
9  pies  and  12  karanta  he  retained  in  hia  possession. 

.  The  account  will  therefore  stand  as  follows: — 

Interest  from  the  24th  August  1880  to 

nth  April  1892.  at  Rs.  1-2^  ^.   Rs.  8,501-0-1 

Deduct  profits  admittedly  realized  ...  Rs.  1,659-7-7 

Deduct  proportionate  amount  of 
profits  in  respect  of  7  karants  ..►  60-8-0 


Total   1,719-15-7    1,719.15-7 


Total  ...  6,781-0-6 

There  was  thus  due  to  the  mortgagee  for  principal  and 
interest  Rs.  12,181-0-6,  which  is  more  than  uyas  claimed  and 
was  decreed.  •    • 

The  result  is  that  the  appeal  should  be  dismissed,  and  I 
would  dismis  it  accordingly,  with   costs. 

DsAS,  J.  C. — I  concur  in  the  judgment  of  my  learned 
colleague  and  in  the  reasons  for  that  judgment. 
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BENCH. 

FIRST  CIVIL  APPEAL,  No.   44  OF   1901/ 

0 

Be/ore  Mi\  Macleod  and  Mr.    Chamier. 

0 

Qhazanfar  Ali  Khan  and  another  (PlaitUifs)  v.  Ashabfi 
La*.,  Defendant. 

Appeal  from  order  dismisstng^  pldintiffs*  case  in  default- 
Plaintiff  declining  to  appear  on  the  date  fixed  for  argument — Decree 
— Dismissal  of  case  in  default  of  plaintiff — Civil  Procedure  Codej 
ss.  102  and  157. 

The  appellaotB  filed  a  suit  on  the  20th  July  1899,  praying  for  a  deolar- 
ation  that  certain  immoveahle  property  attached  by  the  respondent  was 
not  liable  to  be- attached  and  sold  in  execution  of  his  decree.  They  were 
apparently  dissatisfied  with  certain  orders  passed  by  the  lower  Court  in 
the  course  of  the  trial  of  the  case,  and  on  the  3rd  January  1901  they  filed 
an  application  in  which  they  said  that  they  declined  to  argue  the  case  aod 
virtually  announced  that  they  did  not  intend  to  appear  again.  The  next 
and  the  last  date  on  which  the  case  came  on  was  the  2Sth  January  1901. 
On  that  date  neither  the  appellants  nor.  their  pleaders  appeared.  The  res- 
pondent was  present.  The  lower  Court  recorded  the  following  order  :  "It 
is  now  1*4  p.  m.  plaintifEs  being  absent,  I  have  nothing  for  it  but  to  dis- 
miss the  suit  in  default.  PlaintifEs'  claim  is  dismissed  in  default  with  cost," 
No  section  was  specified  in^that  order. 

Held,  that  the  order  of  tlie  Court  must  be  held  to  have  been  made 
under  s.  157  read  with  s.  102  of  the  Code  of  Civil  Procedure,  that  it  was 
not  a  decree,  not  being  an  adjudication  upon  any  right^claimed,  and  was 
not  appealable. 

— — o 

For  Appellants.— B..jB/pin  Bihatri  Bose,  B.  Gokal  Pershad 

•  and  P.  Gokaran  Nath. 

Fob  Rbspondbnt. — B.    Ishari  Par  shad. 

Macleod,  0.  J.  C.  and  Chamier,  A.  J.  C. — The  appellants 
filed  a  suit  on  the  20tlr  July  1899  praying  for  a  declaration  fliat 

*  Against  the  decree  of  B.  Kali  Prasanoo  Sinba,  Subordinate  Judge, 
Barabauki,  dated  28th  January  1901. 
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certain  immoveable  property  attached  by  the  respondent  was 
not  liable  to  be  attached  and  sold  in  execution  of  his  decree. 
Hearings  of  the  case  took  place  on  various  dates  in  the  lower 
Court,  the  last  date  but  one  being  the  3rd  January  1901.  The 
appellants  were  apparently .  dissatisfied  with  certain  orders 
passed  by  the  lower  Court  in  the  course  of  the  trial  of  tlie  case, 
and,  on  the  3rd  January  1901,  they  filed  an  application  in  which 
they  said  that  they  declined  to  argue  the  case  and  virtually 
announced  that  they  did  not  intend  to  appear  again.  The  next 
and  the  last  date  on  which  the  case  came  on  was  the  28th 
January  1901.  On  that  date  neither  the  appellants  nor  their 
pleaders  appeared.  The  respondent  was  present  in  person  with . 
his  pleaders.  The  lower  Court  recorded  the  following  order: — 
*'  It  is  now  1-4  p.  m,  plaiatifis  being  absent,  1  have  nothing  for 
it  but  to  dismiss  the  suit  in  default.  PiaintifiFs'  claim  is  dismiss- 
ed in  default  with  costs."  Although  no  section  is  specified  in 
that  order  it  was  obviously  made  under  section  157  read  with 
section   102  of  the  Code  of  Civil  Procedure. 

The  present  appeal  is  from  that  order. 

A  preliminary  objection  is  taken  that  no  appeal  lies.  The 
proper  remedy  for  a  plaintiff,  whose  suit  has  been  dismissed 
under  section  102  of  the  Code  of  Civil  Procedure,  is  by  an 
application  undei;  section  103  to  the  Court  which  passed  the 
order.  The  appellants  by  their  own  ill-advised  action  in  deli- 
berately floating  the  lower  Court  and  intentionally  absenting 
themselves  on  the  28th  January  1901  have  deprived  themselves 
of  the  remedy  provided  by  section  108.  The  point  now  is 
whether  they  can  appeal  to  this  Court  from  the  order  dismiss- 
ing their  suit  in  default.  The  decision  of  this  point  turns  on 
the  question  whether  cm  order  under  section  102  is  a  decree  or 
not.  Respondent's  pleader  relies  on  the  following  cases: — 
Chand  Koury.  Partab  Singh  (1). — In  that  case  their  Lordships 
of  tlie  Privy  Council  held  that  the  dismissal  of  a  suit  under 
section   102  of  the  Code  of  Civil  Procedure  did  not  operate 
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Ghazanfar     iQ   faronr  of  the   defendan!;  as  reB  judieaJta,    Mansab  Aliy. 

All  Khan      j^^Aa?  ChandXl).— In  that  case  the  Allahabad  High  Court  held 
and    another 

V.  that  **an  order   dismissing  a   suit  or  appeal  in  default  is  an 

Asharfi  Lai.  order  and  not  a  decree,  as  those  terms  are  defined  in  the  Code 
of  Civil  Frecedure.  A  dismissal,  in  default  is  not  'the  formal 
expression  of  an  adjudication  upon  any  right  claimed  or  defence 
set  np'  within  the  m  eaning  of  section  2  of  the  Code  of  Civil 
Procedure."  Gilkinson  r.  Subramarda  Ayyar  (2). — The  Court 
there  held,  following  the  Allahabad  ruling  just  quoted,  that  an 
order  passed  under  section  102  is  not  a  decree  and  that  thereis  no 
first  or  second  appeal  therefrom.  The  Calcutta  High  Court  has 
■  also  taken  the  same  view  in  Anwar  Ali  v.  Jafer  Alt  (8)  in  which 
it  was  held  thai  an  order  dismissing  an  appeal  for  default  is  not 
a  decree  within  the  meaning  of  section  2  of  the  Code  of  Civil 
Procedure  and  no  appeal  lies  therefrom.  There  is  therefore 
now  a  strong  consensus  of  opinion  though  some  earlier  rulings 
may  be  found  to  the  contrary,  that  an  order  passed  under  sec- 
tion 102  of  the  Code  of  Civil  Procedure  is  not  a  decree  and  no 
appeal  lies. 

Appellants'  pleader  relies  on  Rui  Chand  v.  Hathura 
Prasad  (4)  in  which,  though  the  facts  there  were  somewhat 
similar  to  those  in  the  present  case,  the  Court  was  of  opinion 
that  section  102  did  not  apply  to  the  circumstances  of  the  case; 
Ajudhia  Prasad  v.  Balmukand  (5),  which*  was  the  case  of  a 
respondent  in  whose  absence  the  appeal  had  been  heard  ex  parte^ 
and  in  which  fat  page  363)  Mahmood,  J,  expressed  the  opinion 
that  section  540  would  enable  a  defaulting  plaintiff  to  come  np 
in  appeal.  Ablakh  v.  Bhagiratlii  (6)  in  which  reljiug  on 
the  case  last  quoted  it  was  held  that  an  appeal  would  lie  from 
the  *'decree"  dismissing  a  suit  uuder  section  102.  Two  Bom- 
bay rulings  should  also  perhaps  be  noticed.  Ram  Chandra 
Pandurang      Naik   v.     Madhav    Purushottam     J^aik  (7)   anJ 


(1) 

I. 

L. 

B., 

15  Al].,  369. 

(2; 

I.  L.  R., 

22  Mad 

,221. 

(3) 

I. 

L. 

R. 

23  Calc,  827. 

(4) 

I.L.    R 

.,  3  All., 

292. 

(5) 

I. 

L. 

R, 

8  All.,  354. 

(6) 

I»  L.  B. 

,9  All., 

427. 

(7)    I.    L. 

R. 

16  Bom.  23. 
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Shrimant  Sagajirav  Khanderav  Naik  Nvnhalhar  v.  Smith  (1).     Qliazanfar 

In  the  latter  case  the  head  note  is  incorrect  :    the   report   itself    ^^^  'auo^r 

shows  that  it  was  an  order  tinder   section   103   that   was   dealt     .  ,    '^ • 

\vith,  and  not  one  nnder  section  102.  The  former  case  was  heard 

by  two  Judges;   Parsons,   J.,   refrained   from  expressing   any 

opinion  on  the  point  ;  Bird  wood,   J.,    on  -the   strength   of  the 

earlier  rulings,  ending  with  the  case  of  Ablakh  v.  Bhagirathi  {2) 

held  that  an  order  nnder  section  102  was  a   decree.    The  cases 

relied  on  by  appellants'  pleader  are  all  old  cases^  t^hich  cannot 

be  accepted  in  the  face  of  the  lafer  decisions   referred  to  above, 

and  the  same   criticism   applies  to  the    Bombay   case   oi  Ram 

Chandra  Pandurang  Naik  v.    Madhav   Furushottam  Naik   (3). 

We  do  not  consider  that  the  order  of  the  Court  below  can 
be  held  to  be  a  decree — it  is  not  an  adjudication  upon  any  right 
claimed.  We  therefore  sustain  the  preliminary  objection  and 
hold  that  no  appeal  lies  in  this  case.  This  appeal  is  accordingly 
(lismissed^with  costs. 

(1)    I.  L.  R.,  20  Bom.,  736.  (2)    I.  L.  B.,  9  AU.,  427. 

(3)    I.  L.  R;,  16  Bom.,  32. 
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SECTION  622  APPLICATION,  No.  132  OF  1901* 

Before  Mr.  Macleod. 

1902  SoBBA  SiHaH  and  othws  {De/endantt)  v.  Baehtawab  Sum. 

0 ' 

Suit  by  lambardar  against  co-sharers  for  share  of  costs  of  liti' 
gation  in  connection  with  zimindari-^Costs  of  suit  for  enhatife* 
ment  of  reni^  liability  of  co-sharers  to  lambardar  for — "  Village 
dues  and  other  expenses y^  meaniny  o/^  in  Rent  Act  (Oudhy)  #, 
108^  clause  (16)— Jurisdiction  of  Civil  Court—Rent  Act  (Oudh,) 
s.  108,  qlause  (16).  . 

Th6  ffespondeDt  was  the  lambardat  of  a  village  and  the  applicants 
^ere  coHsfaaters.  The  respondent  sued  certain  under-proprietora:  for  en- 
baaeement  of  rent  fie  then  filed  a  suit  in  the  Civil  Conrt  claicDJQgr  trom 
the  applicants  their  share  in  the  costs  of  the  litigation  on  thje  groaad  tbat 
they  were  benefited  by  the  enhancement.  The  applicants  pleaded  that 
the  claiqi -was  covered  by  clause  (16)  section  108  of  the  Oudh  Bent  Act 
•1886,  and  was  not  cognizable  by  the  Oivil  Court.  The  Court  of  first 
instance  upheid' the  plea  and  returned  the  plaint  for  preseWtetion  to  the 
proper  Court.  On  appeal  that  order  was  set  aside  on  the  ground  (hat 
village    expenses  and _joji§LjdueBl\ijL claji^e  .-^O..SfiUStiQii^^  not 

cover  the  costs  of  litigation. 

Eeldy  that  the  claim  was  covered  by  clause  (16)  section  108,  Oudh 
Bent  Act,  1886,  and  was  not  cognizable  by  the  Civil  Court 

A  suit  for  enhancement  of  rent  is  as  much  an  incident  of  the  manage-  ' 
ment  of  a  2kimindari  as  a  suit  for  arrears  of  rent,  and  the  oosls.  incurred  in 
all  such  suits  should  be  treated  as  costs  inourced  in  the  managemeat  of 
the  Zamindari,  and  as  such  they  must  be  held  to  bo .  covered  by  the 
words  "vilkge  expenses  aud  other  dues"  in  clause  (16)  section  108  of  the 
Oudh  Bent  Act,  1886- 


Fon  ApplicanW  : — B.  Basudeo  Lah 
For  other  side: — B.  Salig  Ram. 


•Against  the  order  of   B.    Kali  Prasanno  8inha,   Subordinate  Judge, 
Barabanki,  dated  12th  April  1901,  reversing  the  order  of  B.  KuDJ  Bihari  . 
Beth,  Munsif,  Fatebpur,  dated  12th  February  1901. 
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Macuod,  0.  J.  C. — The  respondent  is  tlie  lambardar  in  the 
village  and  the  applicants  are  co-sharers.   The  respondent  sned 
certain  under-proprietors   for  enhancement  of  rent.    He  then 
filed  a  suit  in  the    Oivil    Oourt    claiming  from  .  the  applicants 
thdir  share  in  the  costs  of  the  litigation  on  the  ground  that  they 
were  benefited  by  the  .enhancement.    The   applicants  pleaded 
that  the   claim  was  covered  by  clause  (16),  section  108  of  the 
Oadh  Rent  Act»  1886,  and  that  it  was  uot'cognisable  by  the  Civil 
Court.    The  Court  of  first  instance  upheld  the  objection   taken 
by  the  applicants  and   returned  the   plaint  for  presentation  to 
the  proper  Court.     The  respondent  appealed  and  the  lower  appel« 
late  Court  set  aside  the  order  of  the  Court  of  first  instance  on  the 
ground  that  ''village  expenses  and  other  dues''  could    not  cover 
the  costs  of  litigation.    The  applicants  conteud^hut  the  order  of 
the  lower  appellate  Court  was  wrong   and  that   this  oQse   is  not 
cognizable  by  the  Civil   Court.     Neither  of  the    lower  Courts 
quote  any  authority  in  support  of  their  views,  and  neither  party 
in  this  Court  has  been  able   to   refer  me  to  any   ruling    on   tlie 
point.    The  only  case,  which  I  have  been  able  to  find  in   which 
the  coits  of  a  law  suit  were  held  not   to    come    under  village 
expenses,  is  Risal  Ral  v.  Utrajo  Koer  (f  )•     The  law    suit  in   that 
case  is  described  as  one  relating   to  a  house  and  there  is  uothiug 
to  suggest  ihftt  it  wadi  legitim^t^y  oaaneeied  with   the  ex  peases 
of  management  of  the  Zamindari.     In  the  present  case  it  seems 
to  me  that  a  suit  for  enhancement  of  rent  is  as  much  an  incident 
of  the  management  of  a  Zamindari  as  a  suit  for  arrears  of  rent, 
and  that  the  costs  incurred  in  all  such  suits  should  be  treated  as 
costs  incurred  in  the  management  of  the   Zamindari,  and  that 
as  such  they  must  be  held  to  be  covered  by  the  words  ''village 
expenses  and  other   dues"  in  clause  (16)  of  section  108  of  the 
Oadh  Bent  Act,  1886.    It  would  be  very  inconvenient   if,  at  a 
settlements  of  accounts    between  a  lambardar  and  a  co-sharer, 
such  items  were  to  be  excluded  and  the  lambardar  could  sue  in 
the  Civil  Court  for  the  co-sharer's  share  of  the  expenies  without 
being  obliged  to  account  at  the  same  time  to  such  co-sharer  for 
the  sums   due  to  him.    In  the  absence  of  definite  authority  to 
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8ubba  Siogh    ^^  contrary  I  think  it  shonlcT  be  held  that  the  case  is   not  cog- 

and  others     ni^able   by   the   Civil  Court.     The  order  of  the  lower  appellate 

Bakbtawar     Court  is  accordingly  set  aside  and  the  order  of  the   first  Court 

Singh,        directing   that  the  plaint  be   returned  for  presentation  to  the 

pi'oper  Court  restored.    The  respondent  will  pay  the  applicants* 

coals  in  this  Court,  and  the  Court  below. 
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EXECUTION  OF  DECREE  APPEAL.  No.  96  OF  1901/ 

„  ,  ~^~    , .  1902 

Before   Mr.  Spankte.  AugUW.  1 

Lal  RAGHtmAJ  Singh  {Decree-holder)  v.  Hab  Parshad 
and  others. 

Decree^  esecution  of -^Decree  of  appellate  Couri-^  Order  of 
remand  under  e.  562 j  C,  P.  C,  order  o/iappellate  Court  tetting 
atide  the  decree — Limitation  Act^  #<?A,  iV,  art.  179 — Civil  Proce- 
dure Code,  ei.  2  and  562. 

The  plaintiff  in  a  suit  for  arrears  o£  r«nt  obUinad  a  decree  in  the 
Assifltant  Collector'B  Court  for  a  certain  amount  on  the  19th  August  1896. 
The  plaintiff  appealed  from  this  decree  to  the  District  Judge,  who  on  the 
4th  October  1897  made  an  order  of  remand  under  s.  562,  Civil  Procedure 
Code.  The  defendants  appealed  from  the  order  of  remand  to  the  Court 
of  the  Judicial  Commissioner.  Before  the  appeal  was  decided,  the 
Assistant  Collector,  acting  under  the  order  of  remand,  passed  a  decree  in 
farour  of  the  plaintiff  on  the  20th  January  1898,  for  larger  amount 
than  he  had  previously  decreed.  On  the  12th  April  1898  the  Judicial 
Commissioner  set  aside  the  order  of  remand  and  restored  the  first  decree 
of  the  Assistont  Collector.  On  the  6/lOth  April  1901  the  plaintiff  applied 
for  execution  of  the  first  decree.  It  was  contended  by  the  defendant 
tltat  the  application  for  the  execution  of  the  first  decree  was  barred  by  tlie 
law  of  limitation. 

H€ld,  that  the  order  of  the  Judicial  Commissioner,  dated  the  ISlti 
April  1898,  was  a  "decree"  within  the  meaning  of  the  difinrtioo  of  that 
expression  in  s.  i2  of  the  Code  of  Civil  Procedure,  tliat  it  was  the  final 
decree  of  the  appellate  Court,  and  that  under  art.  179,  sch  ii,  Indian  Limi- 
tation Act,  the  period  of   limitation  would  run  from  its  date. 

Held  f  urtlier,  that  where  there  has  been  an  appeal,  the  decree  whicU 
«hoald  be  executed  is  the  decree  of  the  appellate  Court, 

For  Appellant. — B.  Gokul  rarrhud. 

For  Rkspondbnt. — B.  Basdeo  Lal  for  Nos.  1  and   5. 


•  Against  the  order  of  B,  A.  Kendall,  Esq.,  District  Judge,  Gonda,  dat<»d 
l6th  September  1901,  reversing  the  order  of  M,  Gaya  Pcrshad,  Deputy  Collec- 
tor, Gonda,  dated  2ith  July  1901. 
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Lai  RftghU'  Spankib,  A.  J*   C— ThU  is  an  appeal  fiom  an  order  paaied 

raj  Singh      Jq  proceedings  in  esLecniion  of  a  decree. 

and  others.  It  appears   that  on   the  19lh  August  1896  the  plaintiff  Ia  a 

suit    for    arrears    of  rent,    obtained     a     decree    in    Assistant 
Collector's  Court  for  a  certain  auaount.      The  plaintiff  appeal* 
ed  from  this  decree  to   the    District     Judge,   vvho  on  the  .4th 
October  1897»  made   an  order  of, remand    under  section  562, 
Civil    Pr^^dure    Code.     The   defendants  appealed  against  tlio 
the  order  of. remand  to  this  Court.  Beport  the  appeal  wasdiciJed 
the  Assistant  Collector,    acting   under   the   order     of  remand, 
passed   a  decree  in  favour  of  the  plaintiff,  on  the  20th  January 
1898,  for  a  larger  amount  than  he  had   previously  decreed.    On 
the   13th   April    1898    this  Court  set  aside  the  order  of  remand, 
and  restored  the  first  decree  9f  the  Assistant    Collector.     Subse- 
quently the  plaintiff  applied  for  execution  of  the   second   decree 
]»assed  by  the  Assistant  Colloctpr.     The  Assistant  Collector    dis- 
missed the  application,  holding  that  the  only  decree  that  could 
be  executed  was  the  first  decree  passed    by  him.     The   plaintiff 
appealed  to  the    District     Judgp,   who  upheld  the  order  of  the 
Assistant    Collector.     The    plaintiff  appealed     to     this    Court 
against   the  order   of    the   District   Judge.     While  that  appeal 
Was  pending  the  plaintiff,  on    the   6/lOih  April  1891,  made  an 
application    for   execution    of   the    first   decree    passed    by  the 
Assistant     Collector.      The     Assistant    Collector    allowed    the' 
application.     The  defendants   appealed    to   the   District  Judge 
who  allowed  the  appeal,   and  dismissed   tho  •  application,   on  the 
ground   that   the  plaintiff  was    trying  to  execute   the    second 
decree  as  well  as  the  first.     Hence  tliis  appeal   by  the  plaintiff. 

I  have  examined  the  application  for  execution,  dated  the 
6/lOth  April  1891,  and  it  seems  to  me  that  it  is  one  for  exe- 
cution of  the  first  decree,  and  not  for  execution  of  both  the 
decrees.  Under  the  heading,  "  the  dale  of  the  decree*'  there 
are  the  entries  :  "  Of  the  Court  of  first  instance  the  19th  August 
1896,  of  the  Judicial  Commissioner's  Court  the  13th  April  1898." 
Under  the  heading  as  to  whether  any  appeal  had  been  pre- 
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ferred    from    Iho  decree,  it  is  atnt^d  il^at  the  first  appellate  LalR«ghutaj 
Court  set  aside  the  first  Court's  decree,  and  the  second  appel-        ^^^f^ 
late*  Court  confirmed   the  ^first  Court's  decree.    At  the   end  of  Har  Parsbad 
the  application  where  the  plaintiff  states  the  mode  iu  which  the   ^     ^   ®"' 
assistance    of  the  Court  is  required,    reference    is     made  to 
the  second  decree ;  but  it  is  distinctly  stated  that  the  decree  of 
which   execution  is  sought  is  the  first  decree.    I  thiok  that  the 
District  Judge  was  in  error  when  he  held  that  the  application 
wa$  one  for  the  execution  of  both  the   first   and   the  second 
decrees. 

In  this  Court  it  is  contended  that  the  order  of  the  District 
Judge  should  be  affirmed,  ou  the  ground  that  the  application 
fqr  the  execution  of  the  first  decree  is  barred  bf  the  law  of 
limitation,  i  cannot  accept  this  contention.  Under  article  179^ 
schedule  ii,  Indian  Limitation  Act,  the  period  of  limitation 
for  an  application  for  the  execution  of  a  decree,  or  order,  begins 
to  run,  where  there  has  been  an  appeal,  from  the  date  of  the 
final  decree  or  order  of  the  appellate  Court,  There  was  an  appeal 
from  the  decree,  namelj,  to  the  District  Judge.  The  order  of 
tills  Court,  dated  the  13th  April  189S,  is,  in  my  opinion,  a 
^'decree,"  within  the  meaning  of  the  definition  of  that  expressbn 
in  section  2  of  tlie  Code  of  Civil  Procedure*  It. was  the  final 
decree  of  the  appellate  Court,  and  limitation  will  run  from  its 
date.  Further,  where  there  has  been  an  appeal,  the  decree, 
which  should  be  executed,  is  the  decree  of  the  appellate  Court* 
On   that  ground  also  the  application  is  within  time. 

I  accept  the  appeal,  set  aside  the  order  of  the  District 
Judge,  and  restore  that  of  the  Assistant  Collector,  with  costs 
in  all  three  Courts. 
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SECOND  CITIL  APPEAL,    No.  472  OF  lm^ 

Before  Mr.'SpoLnkie. 

0— — 

T         ««  ^^  BiHABi  and  another  {Plaintiffs)  v.  Paltax  and  another 

{Defendants). 

0 

Cause  of  action  the  same  and  not  distinct  in  two  suits-^Omih 
sion  to  sue  for  one  of  several  remedies — *  Cause  of  action^*  meaning 
of-^  Civil  Procedure  Code^  s.  43. 


The  defendftotfl  in  execution  of  a  money-decree  against  G  caused 
certain  moyeable  property  to  be  attached.  The  plain  tifiEs  objected  to  the 
attachment  under  a.  278,  C.  P.  0.,  on  the  ground  that  the  property  belonged  to 
them  and  not  to  O,  The  objeotion  was  disallowed.  On  the  I3th  July  1898 
the  plaintiffs  instituted  a  suit  against  the  defendants  for  a  declaration  that 
the  property  was  not  liable  to  attachment  and  sale  in  execution  of  the 
decree.  On  the  2nd  November  1898  the  Munsif  dismissed  the  suit  on  the 
ground  that- the  property  had  beeti  sold,  that  the  plaintift  was  therefore 
able  to  seek  further  relief  than  a  more  declaration,  and  that  consequently 
the  declaration  sought  could  not  be  granted.  In  December  1898  the  pltia- 
t|0s  instituted  the  present  suit  against  the  defendants  in  which  they  cltimad 
Rs.  92-2-0,  the  value  of  the  property,  as  compensation  for  its  illegal  attach- 
ment. 

Held}  that  the  cause  of  action  on  which  the  former  suit  was  founded 
and  the  cause  of  action  on  which  present  suit  was  founded  were  one 
and  the  same  and  not  distinct ;  that  such  being  the  case,  the  plaintiffs  were 
entitled  in  the  former  suit  to  make  a  claim  for  the  value  of  the  property  at 
compensation  for  its  illegal  attachment ;  and  that,  having  omitted  to  make 
such  claim  in  the  former  suit,  section  43,  C.  P.  C,  debarred  them  from  K 
in  the  present  suit. 

The  expression  'cause  of  action*,  as  used  in  section  43,  C.  P.  C,  is  genet'' 
ally^  understood  to  mean  every  material  fact  which,  if  denied,  the  plaintiff' 
must  prove  to  entitle  him  to  succeed  ;  and  it  does  not  include  the  relief 
claimed.  Heldf  therefore,  that,  whether  the  plaintiffs  claimed  a  declaration 
that  the  property  was  not  liable  to  sale  and  attachment,  or  whether  they 
claimed  the  value  of  the  property  as  compensation  for  its  illegal  attach- 
ment, the  same  material  facts  would,  have  to  be  proved  to  enable  the 


•Against  the  decree  of  P.  Durga  Dutt  JoshI,  finbortUnatc  Jadge,  Gonda, 
datedSrd  August  1889,  upholding  the  decree  of  S.  Mohammad  Raaa,  Mnnsif, 
Tarabganj,  dated  22nd  June  1899. 
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plaiotiffs  to  succeed,  and  those  facts  were  that  th6  property  was   their  pro-  j^n]  Bi^ari 

perty,  and  that  it  had  heen  attached;  and  thai  in  either  case,  the  fact   that  and   another 

they  had  objected  to  the  attachment  and  the  objection  had  been  disallowed  p  n^J    ..j 

was  not  a  material  fact  without  proof  of  which  they  could  not  succeed.  another. 

Fob  Appbilant— p.  Mahhan  Lai  Mitra. 

For  Rbspondbnts— J5.  hhri  Parshad. 

Spakkib,  a.  J.  C. — This  is  an  appeal  horn  an  appellale 
decree  in  an  original  suit. 

Tho  defendants,  wbo  beld  a  decree  for  money  against  on^ 
Ganga  Din,  cansed  certain  moveable  property  to  be  attached 
in  execution  of  the  decree  as  the  property  of  their  judgment- 
debtor.  Tbo  plaintiffs  objected  to  the  attachment  under  tho 
provisions  of  section  278,  Civil  Procedure  Code,  on  the  ground 
that  the  property  belonged  to  them  and  not  to  Oanga  Sin. 
The  Court  executing  the  decree  disallowed  the  objection.  On 
13th  July  1898  the  plaintiffs  instituted  a  suit  against  the 
defendants  for  a  declaration  that  the  property  was  not  liable  to, 
attachment  and  sale  in  execution  of  the  decree.  On  the  day 
after  the  institution  of  the  suit,  i,  g.y  on  the  14th  July»  th^ 
property  was  sold  in  execution  of  the  decree.  On  the  2a4 
November  1898  the  Munsif  dismissed  the  suit  on  tlie  ground 
that  the  property  had  been  sold,  that  the  plaintiff  was  therefore 
able  to  sook  further  relief  than  a  more  declaration,  and  that 
consequently,  tlie  declaration  sought  could  not  be  made« 

In    December   1898   tho  plaintiffs  instituted  the  present  suit 

^against   the    defendants  in    which  they  claimed  Rs,    92-2-0,  the 

value  of  the  property,  as   compensation  for  its  illegal  attachment. 

Both  the  Courts  below  have  decided  that  the   suit  is  barred  -  by 

tlie  provision  43,  Civil  Procedure  Code. 

The  question  is  whether  they  are  right. 

There  seems  to  be  no   doubt    that  there  is  nothing  in  tl^ 

words  of  section  283,  Civil  Procedure  Coda,  which  would  have 

^pretented  tho  plwtiffs  from  making  a  claim  ii|  thq  former  suit 
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for  the  valae  of  the  property  as  compansation  for  its  illegal 
aitachment — See  Sadu  v.  Ram  [1];  and  Tvlsha  r.  MahaeUo 
Pardiad  £2].  The  decision  of  the  point  whether  the  presfWt 
suit  is  barred  by  the  provisions  of  section  43,  ClTil  Proeedare 
Code,  "depencfe  on  whether  the  cause  of  actidn  n{k>n  vfaioh  the 
former  suit  was  founded,  and  the  cause  of  action  upon  Hrhioh  the 
present  suit  is  founded,  are  one  and  the  same  or  disttnet  eanses 
of  action.  The  expression  ^^cause  of  action,"  as  used  lo  sec- 
tion 43,  has  been  generally  understood  to  mean  erery  material 
fact  which,  if  denied,  the  plaintiff  must  prove  to  entitle  him  tc 
scceed.  The  expression  does  not  include  the  relief  claimed 
Now  it  seems  tome  that,  whether  the  plaintiffs  claitiaed  a  declara- 
tion that  the  property  was  not  liable  to  attachment  and  sale,  or 
whether  they  claimed  the  value  of  the  property  as  compeasatiQn 
for  its  illegal  attachment,  the  same  material  faots  would  have 
to  be  pfoved  to  enable  the  plaintiffs  to  succeed,  and  those  facts 
are  that  the  property  was  their  property  and  that  it  had  been 
attached.  It  would  not  be  necessary  to  prove  in  either  case, 
as  E  material  fact  without  proof  of  which  the  plaintiff  couU 
not  succeed  I  that  they  had  objected  to  the  attchment  and  tbo  ^ 
objection  had  been  disallowed.  ISupposing  that  a  pure  decla- 
ration could  have  been  grauteJ  to  them,  it  could  have  been 
granted  whether  they  objected  or  not  to  the  attachment,  if  they 
are  entitled  to  the  value  of  the  property  as  compensation  for 
its  illegal  attachment,  they  are  entitled  to  the  dame  irrespective 
of  the  ^lot  whether  they  objected  to  the  attachment  or  not.  I 
am  of  opinion  therefore  that  the  cause  of  action  on  whioh  the  for- 
mer suit  was  founded,  and  tbe  cause  of  action  off  wMch  the  presoilt 
suit  is  founded,  are  one  and  the  same  and  not  distinct.  Sudi 
being  the  case,  it  follows  that  the  plaintiffs  were  [entitted  in  the 
former  suit  to  make  a  claim  for  the  value  of  the  property  ^ 
oompensation  for  its  illegal  attachment.  Having  omitted  to 
make  such  claim  in  the  former  suit,  section  43,  Orvi)  Procedure 
Code,  debars  them  from  making  it  in  tiiis  suit,^ae  the  lower 
Courts  have  held.    The  appeal  is  dismissed  with  costs. 


[I  j- 1.  L.  B.  16  Bom.,  608 


[IJ  1  Oudh  Cases.  1^72. 
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BENCH, 

FIRST  CIVIL  APPEAL,  No.  37  OF  190L* 

Before  Mr,  Macleod  and  Mr.  Chamier, 

Ram  Raghubir,  {Plaintiff.)  v.  Jafar  Mibza,  (Defendant).  1902 

.^. JUNB  20. 

Contract  Act,  section  26,  iuh-section  0)'^Vndue  influence-:^ 
^Uncomcionable  transaction — Promissorry  note — Consideration  for 
^promissory  note,  burden  of  proving — Negotiable  Instruments  Act 
1881,  section  118— Burden  of  proof— Act  VI  of  1899. 

Held  that  under  section  188  o£  the  Negotiable  Instruments  Act,  1881, 
until  the  contrary  is  proved,  the  presumption  is  that  a  negotiable  instru- 
ment is  ma<)o  for  consideration,  and  the  burden  of  proof  in  the  first 
instance  is  on  tho  maker  to  alio-w  that  the  considenition  was  originally 
absent  in  whole  or  part. 

Tho  plaintifiE  sued  the  defendant  for  Us.  16,000  on  a  promissory 
note  (principal  Rs.  10,000 and  interest  Rs.  6,000).  It  was  admitted  that  the 
ostensible  consideration  for  the  promissory  note,  r»  ,  the  sum  of  Rs.  10,000, 
was  not  the  true  consideration.  On  the  evidence  adduced  the  transaction 
appeared  to  have  been  an  unconscionable  one  ;  while  tho  respcctiye  pesi- 
tions  of  the  parties,  viz,,  on  the  one  side  the  plaintiff  a  professional  money- 
lender, usurious  and  extortionate,  and  on  tho  other  the  defendant  a  very 
foolish  young  'man  of  reckless,  extravagant,  and  dissipated  habits,  were 
Such  a»  to  place  the  plaintiff  in  a  position  to  duiniuHtc  the  will  of  the 
<lefend»nt  within  the  moaning  of  section  16  of  tho  Indian  Contract  Act 
as  amended  by  Act  VI  of   1890. 

Held,  that  tho  transaction  was  not  one  in  tho  ordinary  course  of 
bnsiuess  and  tho  burden  of  proving  that  it  was  not  induced  by  undue 
influence  was  by  sub-section  (3)  of  the  amended  section  16  of  the 
Indian  Cantract  Act  rightly  cast  upon  the  plaintiff. 

For  AppeILANT  : — Mr.  Paliologus. 

For  Bkspondbnt  :•— -Saiyad  Zahur  Ahmad  and  M.  Samiulla 

Beg. 

------  I ,  -        -         ■  ■         -  — ■>  ■ 

*  Against  the  decree  of  M.  Jwala  Pr^ghAd,  Suboidinate  Judge,  Lucknow 
dftttd  and  jpwembcr  1900. 
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Ram  MACLEOD,  0.  J.  0.  and  Chamibr,  A.  J.  C— This  is  an  appeal 

Kaghubir      f^^^j  ^  decree  of  the  Subordinate  Judge  of  Lueknow    dismissing 
Jafar  Mirza.   the   appellant's   suit  for  Bs.  16,000  on  a  promissory  note  (prin- 
cipal   Rs.    10,000    and    interest  Rs.  6,000).     The  appellant  is  a 
professional    money    lender    and  the  respondent  the   defendant 
in  the  suit  is  a   young    man.   a   great-grandson   of  Muhammad 
Ali  Shah,  King  of    Oudh,  admittedly  only  just   overage  at  the 
date  of  the  transaction  in  dispute,  even  if  not  a  minor  as  alleged 
in  defence.     Respondent's  witnesses   say  that  he  was   kept  under 
great  restraint  by  his  father,  not  being  allowed  out  of  the  house, 
and    that    he    had   no^knowledge  of   the  world.     Notwithstand- 
ing  his  father's    supervision,  he    seems  to  have  managed  to  slip 
out  occasionally    and    indulge  his  dissipated  habits,  and  there  is 
no     reason     to    doubt    that   he    was   a   very  foolish  young  man 
surrounded    by    a    crew    of    harpies.     The  respondent  executed 
the   promissory   note    in    question    in  favour  of  appellant  on  the 
15th  February  1898.     It  was  for  Es.  10,C00,  which  amount  was 
to  be  paid  after  one  year,  with  interest  at  the  rate  of  24  i)ercent. 
The  respondent  signed  that  note    and  added  the  words    ''nntbligh 
das   hazar,  10,000,"     At  the   same   tane  he  signed  a  receipt  lor 
the  Rs.  10,000  referred  to  in  the  promissory  note,   and  added  in 
his    own    handwriting    *'  mvhligh  10,000    das  hazar  rvpia  wasul 
paya'^     The  plaintiff  has  worded  his  plaint  cautiously   and  does 
not  allege  that  respondent  actually  received  Rs.  10,000  in    cash; 
he   simply    sues  on  the  promissory  note  as  it  stands.     The  res- 
pondent admits  having  executed    the    promissory    note    and    the 
receipt.     In  his  written    statement   he  alleged  that  the  only  cash 
actually  advanced  by  appellant  was  Rs.  200,— Rs.  175  of   which 
was   at   once    taken  back    and  given   to   the  attendant  harpies. 
He   thus    received    Rs.    25  only.     In  addition  to  this  Rs.    25  a 
pair    of  karas,  worth  not  more  than  Rs.  150  at  the  outside,  was 
made  over  to  him.     Respondent   further   stated   that  appellant 
said   he   would   let   him   have   the  rest    of  the  money  later  on, 
appellant  was   examined    on  the  pleadings  under  chapter  IX  of 
.the   Code-  of  Civil    Procedure,  and  he  admitted  that  it  was  true 
that  Rs.  10,000  was  not  made  over  to  respondent  in  cash.    He 
says  that  what  really  took  place  was  that  Rs.  5,000  was  advanced 
m  cash,    from  which  he  deducted  Rs.  500  as  his  commisBiQD» 
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leading  Rs.  4,500  for  respondent,   and   that  a    valuable  pair  of         nam 
karas,   for  which  he  had  himself  actually  paid  Rs.  3,200,  was      ^^^g^^^^'f 
given  in  lien  of  the  other  Rs.    5,000.  .  Jafar  Mirzk* 

The  lower  Court  framed  two  issues: — "(1)  Whether  the 
defendant  did  not  receive  the  full  consideration  of  Exhibit 
No.  1  ?    How  much  consideration  was  actually  received  by  him  ? 

(2^  \^  Whether  the  defendant  was  a  minor  at  the  date  of 
its  execution?" 

With  regard   to   the   first  issue  it  first  placed  the  burden 
of  proof  on   the  respondent,    but   afterjhearing  the  evidence  it 
considered   that  the  burden  of    proof  should  be  shifted  on  to  the 
appellant,  and  it  found  that  he  had  not  discharged  it. 

With  regard  to  the  second  issue  it  found  that  the  respon- 
dent was  a  minor  at  the  time  of  the  execution  of  the  promissory 
note,  and  it  accordingly  dismissed  the  whole  of  appellant's  claim, 
with  costs. 

The   question   of  respondent's    minority  may  be  disposed  of 
iirst.     Appellant  contends   that    the    finding  of  the  lower  Court 
is  erroneous.     We  do   not    thiuk    that   the    evidence  given  by 
respondent's  witnesses    on  this    point    is  at  all  conclur'ive.     The 
statements   are     of   the   vaguest    possible   description;    the  most 
definite  being    that   of   respondent's    own  mother,  who  said  she 
knew  he  was  20  years  old  in    December   1900,    because  she  kept 
a  string  in   which   she  added    one  knot   for  each  yenr  of  his  life 
and   there  were   then  20  knots  in  the   string.     Further  she  says 
that   respondent   is    3    or   4   years   older  than  his  half-brother 
Askari    Mirza,   nnd  other   witnesses  of  respondent  are  agreed  as 
to    this.     Now  Askari     Mirza   was     called   to   identify   Sakica 
Begam   when    her  evidence    wns    taken  on  commission  from  be- 
hind   the   pardah  on  the  5th    December  1900,  and  he  then  gave 
his  age  as  19.     If  Askari    Mirza  was  19  years  old  in  December 
1900,  and    respondent   is   three  or  four   years  older  than  Askari 
Mirza,   respondent   could   not    have  been  under  18  in  February 
1898.     We    find    that  it    is   not   proved   that   respondent   was 
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Ram        under  age  when  he  executed   the    promissory  note.     It  is  clear, 
^\^  ''     however^  that  if  he  was  over   18  years  of  age  it  conld  not  bate 
Jafar  Mirza.    beet  by  muck 

We  now  come  to  the  evidence  relating  to  the  execution  of 
the  promissory  note.  Both  appellant  and  respondent  were 
examined  under  chapter  IX  of  the  Code  of  Civil  Procedure, 
but  neither  of  them,  strange  to  say,  was  examined  as  a  witness 
in  the  case.  Of  the  witnesses  who  were  present  when  tbo 
transaction  took  place  we  may  first  mention  Muhammad  Taki, 
who  admittedly  drew  up  the  promissory  note  for  respondent's 
signature.  He  had  been  summoned  a?  a  witness  by  the  ap- 
pellant, but  appellant  was  afrai(>to  examine  him.  Respoudeut 
also  refrained  from  putting  him  into  the  witness-box.  Ashe 
was  admittedly  present  at  the  time,  the  lower  Court  decided  to 
examine  him.  His  evidence  entirely  supports  the  respondent's 
account  of  the  matter.  Tiie  stamp  for  the  hundi  was  purchased 
by  Sheo  Suhai,  who  was  called  by  the  respondent,  and 
supported  respondent's  story.  The  receipt  purports  to  be 
witnessed  by  two  men,  Agha  Hasan  and  Agha  AH,  Appellant 
called  one  of  these  as  a  witness,  namely,  Agha  Hasan.  Tbis 
man  denied  that  he  was  present  at  the  time  and  said  his  sig- 
nature was  taken  long  afterwards.  There  was  another  man 
admittedly  present.  Abbas  Mirza.  He  likewise  corroborates 
respondent's  account,  CosiJes  the  above  witnesses,  Jafar 
Hasan  deposes  to  the  same  eflFect  on  belialf  of  the  respondent. 
With  respect  to  the  karas  Pandit  Janki  Nath  says  he  bought 
them  from  responilent  for  Rs.  75,  but  they  broke  after  one  day's 
use,  and  he  resold  them  to  a  man  in  Cawnpore  for  Rs,  50, 
respondent  returning  Rs.  25  to  him  to  make  up  for  the  loss. 
That  the  karas  in  question  were  the  ones  which  respondent 
received  from  appellant  is  proved  by  the  evidence  of 
Muhammad  Taki.  Appellant  declined  to  produce  his  account 
books.  His  witness  and  servant,  Babar  Ali,  says  appellant  has 
a  large  business*  It  is  absurd  to  suppose  that  a  professional 
money-lender  with  a  large  business  could  have  no  books  to 
produce.  The  result  is  that  there  are  absolutely  no  accounts  of 
appellant's  to  show  exactly  what  snm  he  advanced  or  what  he 
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paid  for  the  karas.    Appellant  did  not  even  produce  any  mem-        jtam 
ber  of  the  firm  from  which   he  alleged  that  he   had   purchased      Raghubir 
the   karas.    Besides   Aga  Husain   mentioned   above   appellant    JafarMirza, 
produced  three  other  witnesses,  namely,  Manak  Ghand,   Govind 
and   Babar  Ali.    As  is   pointed  out  by  the  lower  Court,  the 
statements  of  Manak  Chand  and   Babar  Ali   were   inconsistent 
and  mutually  contradictory  on  material  points.     Govind  is  a 
person  in  poor  circumstances  whose   statements   can  carry  no 
weights    We  cannot    place   any    reliance  on  the  evidence  of 
these  last  three  witnesses. 

We  have  now  to  see  what  are  the  legal  principles  which 
should  be  applied  to  this  case.  As  to  the  respondent's  expec- 
tations there  is  unfortunately  no  distinct  evidence.  The 
appellant  before  taking  the  promissory  note  from  respondent 
had  consulted  the  will  of  the  latter's  father  and  he  tendered 
a  x;opy  in  evidence  for  the  purpose  of  proving  that  respondent 
was  not  a  minor,  but  that  copy  was  rejected  as  inadmissible, 
the  original  not  having  been  produced  or  otherwise  accounted 
for.  It  is  clear,  however,  that  before  appellant  could  have 
advanced,  as  he  says  he  did,  Rs.  4,500  in  cash,  and  made  .over 
karas  E.3«  3,200  to  respondent,  he  must  have  been  satis- 
fied that  he  had  some  reasonable  expectation  of  recovering  the 
money.  Under  section  118  of  the  Negotiable  Instruments  Act, 
1881,  until  the  contrary  is  proved  the  presumption  is  that  a 
negotiable  instrument  is  made  for  consideration.  The  burdea 
of  proof,  in  the  first  instance,  is  on  the  respondent  to  show  that 
the  consideration  was  originally  absent  in  whole  or  part.  We 
consider  that  the  burden  of  proof  has  been  shifted  on  to  the 
appellant  for  two  reasons.  Frst,  it  is  admitted  that  the  osten*- 
sible  consideration  for  the  promissory  note,  namely,  the  sum  of 
Rs.  10,000  was  not  the  true  consideration.  As  to  this,  see  the 
cases  of  Lala  Lakhsmi  Chand  v.  Saiyed  Haidar  Shah  [1)  and 
JWoti  Gulab  Chand  v.  Muhammad  Mehdi  Tharia  Topan  (2). 
Secondly,  this  seems  to  be  clearly  a  case  to  which  section  16 
of  the  Indian  Contract  Act,  a^  amended  by  Act  VI  of  1899, 
applies.    On   the  evidence  adduced  the  transaction  appears  to 

0)    W.  N.  Calc,  Vol.  IV,  p.  82.  [2J    1,  L.  B.,  20  Bom ,  367. 
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Ram  have  been  an  uacoaaioaable  one:  while  the  respective  positions 
Raghubir  ^f  ^.jj^  parties,  namely,  on  the  one  side,  the  appellant,  a  profes- 
JafarMirza.  sonal  money-lender,  usurious  and  extortionate,  and  on  the 
other,  respondent,  a  very  foolish  young  man  of  reckless, 
extravagant,  and  dissipated  habits,  were  such  as  to  place  tbo 
appellant  in  a  position  to  dominate  the  will  of  the  respondent 
within  the  meaning  of  Che  amended  section  just  referred  to. 
Bespondent's  father  was  alive  at  the  date  of  the  transaction, 
but  it  was  carefully  kept  from  his  knowledge.  It  is  obvious 
that^^it  was  not  a  transaction  in  the  ordinary  course  of  business. 
Under  these  circumstances  the  burden  of  proving  that  the 
contract  was  not  induced  by  undue  influence  is  by  sub- 
section (3)  of  the  amended  section  16,  cast  upon  the  appellant. 

The  appellant  has  not  discharged  that  burden,  and  he  is 
therefore  only  entitled  to  recover  the  actual  consideration 
together  with  reasonable  interest.  In  such  cases  the  usual 
course  is  to  deprive  the  person  to  whom  relief  is  given  of  his 
t^osts,  but  sometimes,  where  the  circusmstances  justify  that 
course,  the  costs  are  thrown  on  the  other  side.  As  this  appears 
to  be  about  as  bad  a  case  as  could  possibly  be  imagined,  in  fact 
closely  resembling  a  swindle,  appellant  will  have  to  bear  his 
own  costs  and  pay  those  of  the  respondent. 

Setting  aside  the  decree  of  the  lower  Court,  we  decree  the 
appellant's  claim  for  Rs.  25  casjh,  together  with  6  per  cent, 
interest  from  the  date  of  the  promissory  note  till  realization, 
and  Rs.  50  as  the  value  of  the  kams,  wiihoiit  interest ;  the  rest 
of  the  claim  is  dismissed.  Appellant  will  pay  respondent's  cost 
in  both  Courts. 
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CRIMINAL  REFERENCE,  No.  75  OF.19a2. 

Before  Mr.   Spankie. 

:o: 

Kino-Emperor  v.  Swaui  Datal.  1 90 J 

.- SiPT.  15 

Security  to  keep  the  peace — Order  directing  to  give  security  to 
keep  the  peace^  omission  to  serve  accused  with  copy  of  — Substance 
of  information  received  by  Magistrate^  omission  of  in  the  order 
.directing  to  give  security — Criminal  Procedure  Code^  ss^  107 ^115^ 
117,  118,  637. 

One  S  made  a  complaint  againut  the  applicant.  The  Magistrate 
examined  her  and  ordered  the  police  to  make  a  report.  The  report  haTing 
been  made,  the  Magistrate  directed  that  notice  should  issue  to  the  appli- 
cant, according  to  law,  to  show  cause  by  a  certain  date  why  he  should 
not  be  required  to  execute  a  bond  for  Eq,  100  to  keep  the  peace  for  six 
months.  This  order  did  not  set  forth  the  substance  of  the  information 
rcceired  by  the  Magistrate  upon  which  he  was  acting  under  8.  107,  Oode 
of  Criminal  Procedure,  as  it  should  have  done,  regard  being  had  to  th« 
provisions  of  section  112  of  the  Code. 

Eeldf  that  the  omission  on  the  part  of  the  Magistrate  to  set  forth  in 
his  order  the  substance  of  the  information  which  he  received,  and  the 
omission  to  serve  the  applicant  with  a  copy  of  an  order  containing  the 
substance  of  such  information  amounted  to  omissions  Within  the  meaning 
of  s.  537  and  did  not  vitiate  the  Magistrate's  order  directing  the  applicant 
to  give  security.  The  provisions  of  S9,  112,#  116,  117  and,,  118,  Code  of 
Criminal  Procedure,  do  not  indicate  that  an  inquiry  under  s.  117  shall  not 
be  permitted  unless  there  is  in  existence  an  order  which  has  fully  complied 
with  the  provisions  of  8, 112  and  which  has  been  served  on  such  person 
under  s.  116.  It  is,  however,  very  desirable  that  Magistrates  should  in  the 
performance  of  their  duties  attend  strictly  to  the  provisions  of  the  law. 

Spankie,  A.  J^  C. — Swami  Dayal  was  ordered   by  the  City 
Uagistrate  to   give   security   to  keep   the  peace  for  six  months^ 
The   Sessions  Judge   has  reported^  the  case,  in-order  that   the 
.  order  may  be  set  aside. 

*  By  C.  M.  Eales,  Esq.,  C.  6.,  Seesions  Judge,  Lucknow,  under  secUoni^ 
qI  the  Criminal, Procedure  Code« 
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King-  1^  appears  that   one  Musammat  Sbeoraja  made  a  complaiai 

Emperor  against  Swami  Dayal.  The  City  Magistrate  examined  her, 
Bwamibayal  and  ordered  the  police  to  make  a  report.  The  report  having 
been  made,  the  Magistrate  directed  that  notice  should  issue  to 
the  accused,  according  to  law,  to  show  cause  bj  a  certain  date 
why  he  should  not  be  required  to  elecute  a  bond  for  Rs.  100 
to  keep  the  peace  for  six  months.  This  order  did  not  set  forth 
the  substance  of  the  information  received  by  the  Magistrate 
upon  which  he  was  acting  under  section  107,  Code  of  Criminal 
Procedure,  as  it  should  have  done,  regard  being  had  to  the  pro- 
visions  of  section  112  of  the  Code. 

The  Sessions  Judge  is  of  opinion  that  the  omission  to  sot 
forth  in  the  order  the  substance  of  the  information  received  by 
the  Magistrate,  and  the  omission  to  serve  with  the  summons 
issued  to  Swami  Dayal  a  copy  of  an  order  under  section  112 
containing  the  substance  of  such  information  vitiated  tlie  order 
directing  Swami  Dayal  to  give  security  to  keep  the  peace. 
The  Sessions  Judge  refers  to  Abasee  Begum  v.  Umda  Khanum  (1) 
MiA Queen- Empress  v,  Naihu  (2),  and  expresses  the  opinion  Uiat 
the  provisions  of  sections  112  and  115,  Code  of  Criminal 
Procedure,  are  inoperative,  and  the  case  is  not  covered  by  the 
provisions  of  section  537  of  the  Code. 

I  am  of  opinion  that  the  omission  on  the  part  of  the  Magis- 
trate to  set  forth  in  his  order  directing  a  summons  to  issue  to 
Swami  Dayal  the  substance  of  the  information  which  he 
received,  and  the  omission  to  serve  Swami  Dayal  with  a  copy 
of  an  order  containing  the  substance  of  such  information 
amount  to  omissions  within  the  meaning  of  section  537  and 
not  to  omissions  vitiating  the  Magistrate's  order  directing 
Swami  Dayal  to  give  security  to  keep  the  peace. 

In  the  case  o(  N.  A.  Subramania  Iyer  v.  King  Emperor  (3), 
in  which  the  appellant  was  tried  on  an  indictment  in  which  he 
was  charged  with  41  acts  extending  over  a  period  of  two  years, 
in  contravention  of  section  23i,  Code  of     Criminal  Procedure, 

(1)  I.L,  R.  8  Cal,  724,  fj;  I.L,  B.,  6  All.,  214, 

(3)  L.  B.,  29  Indian  Appeals,  257. 
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their  Lordships  of  the  Judicial   Cotucniitee  of  the  Privy  Coanoil        Kjng- 
d^ided  that  the  Way  the  trial  wa3  coadacted  waa  uot  citred  by.      Emperor 
seotkm  537,     Their  Lordships  observed,   with  reference  to  seC'  Bwaml  Dayal, 
Hon  537,  as  follows  :— "  The  remedyiag  of  mere    irregularities 
18  familiar  ia  most  systems  of  jurisprudence,  but   it  would  bo 
anextraordiaaryeKtensiou  of  such  a  branch  of  administering  the 
crimmal  law  to  say  that  when  the   Oade  positively    enacts  thai 
sach  a  trial  as  that  which  has  taken   place   here  shall    not    bo 
permitted  that  this  contravention  of  the  Code  comes  within  the 
description  of  error,  omission,  or  irregularity." 

Now  it  appears  to  me  that  the  provisions  of  sections  112,  115, 
117  and  118,  Code  of  Criminal  Procedure,  do  not  indicate  that 
ap  inquiry  under  section  117  shall  not  be  pjrmitted  unl  ess  there 
is  in  existence  an  order  wiiioh  has  fully  compile  J  with  the 
proviiious  of  section  112  and  which  hi\^  bean  aorved  on  Such 
pehoon  under  section  115.  I  think  therefore  that  this  case  is 
covered  by  section  537,  and  that  the  omissions  in  the  case  do 
not  vitiate  the  Magistrate's  order  unless  they  have  in  fact 
occasioned  a  failure  of  justice.  There  is  no  ground  for  believ- 
ing that  they  have  done  so.  Swami  Dayal  did  not  object  that 
he  did  not  know  why  he  had  been  called  upon  to  give  security 
to  keep  the  peace.  Uis  clear  that  he  was  in  no  way  prejudiced 
in  his  defence.     Upon  these  grounds  I  decline  to  interfere. 

In  conclusion,  I  draw  the  Magistrate's  attention  to  the 
following  remarks  made  by  Mr.  Justice  Field  in  Ids  judgment 
in  Ahasee  BeganC^  case  : — "  We  tliink  it  very  desirable  that 
^^Magistrates  should,  in  the  performance  of  their  duties,  attend 
^'strictlyto  the  provisions  of  the  law.  This  is  desirable  on 
"many  grounds;  and  if  there  were  no  other  reason  for  desiring  it, 
*'on.  this  ground  alone,  that  it  would  save  a  number  of  references 
^'which  take  up  a  considerable  portion  of  the  time  of  this  Court, 
*^and  which  are  rendered  possible  merely  because  Magistrates  do 
**not  pay  that  attention  which  they  might  risasonably  be  ex- 
•'pected  to  pay  to  the  express  provisions  of  the  law" — to  which 
I  may  add,  **  a  considerable  portion  of  the  time  of  Sessions 
Judges  also/*  ^ 
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CRIMINAL  REFERENCE  No,  72  OF  1902. 

:o: 

Before  Mr.  Spankie. 

o  ^^^\^                                       Chouri  v.  Putm 
Sept.  15.  ^ 

Maintenance   to  loife^  non-payment  of^   hy  person  ordered  by 

Magistrate  to  pay — Wilful  neglect  to  pay    maintenance  tc^wife^ 

evidence  of — Imprisonment  on-non-payment  of  maintenance  to  wife^ 

order  of— Reference  by  Sessions  Judge  to  High  Courts  on  point  of 

law — Criminal  Procedure  Code^  ss.  435^  438^488^  sulh section  {3), 

P  was  ordered  on  tbo  10th  July  1901  to  pay  hia  wife  a  montlily 
allowance  of  Rs.  4  for  her  maintenance.  On  the  2l8t  July  1902  th« 
Magistrate  issued  a  warrant  under  sub-section  (3)  sec.  488,  Code  of  Cn- 
minal  Procedure,  for  levying  the  amount  due  from  the  10th  October 
1901  to  the  10th  January  1902,  but  nothing  was  realized  under  the  warrant. 
On  the  4th  August  1902  a  wtMWAat  was  issued  for  P's  arrest  and  on  the 
12th  August,  the  Magistrate  sentenced  P  to  fonr  month's  simple  imp^-Oyon- 
ment  He  took  no  evidence  on  the  point  as  to  whether  P  wilfully  englect-  , 
cd  to  comply  with  the  order.  P  applied  to  the  Sessions  Judge  for  revision, 
who  reported  the  case  under  section  458,  Code  of  Criminal  Procedure,  to 
the  Court  of  the  Judicial  Commissioner.  He  referred  to  two  conflicting 
rulings  of  the  Calcutta  and  Madras  High  Courts,  expressed  bis  opinion  th&t 
the  view  taken  by  the  latter  was  more  in  accordance  with  the  language  of 
Bub-sectioD  [3]  s.  488  of  the  Code,  and  said  that  he  referred  the  case  to  the 
Judicial  Commissioner's  Court  **in  order  that  it  may  lay  down  a  rule  for 
Magistrates  to  follow  in  future  in  dealing    with  similar  cases.'' 

Seldf  that  an  order  for  commitment  to  prison  for  default  in  payment 
of  a  wife's  maintenance  allowance  cannot  be  m  ade  without  proof  that 
the  non-payment  was  due  to  wilful  neglect  of  the  person  ordered  to  pay, 
and  that  the  Magistrate's  order  was  therefore  illegal. 

ffeld  further,  that  the  Sessions  Judge  could  properly  report  the  case 
to  the  Judicial  Commissioner's  Court  if  he  was  satisfied  that  the  Magis- 
trate's order  was  illegal,  or  if  he  was  doubtful  as  to  its  illegality,  but  not 
if  he  was  eatisfied  that  it  was  legal.  Section  438,  Code  of  Criminal  Proce-  ' 
dure,  empowers  Sessions  Judges  and  District  Magistrates,  on  examining 
nnder  b.  435  or  otherwise,  the  record  of  any  proceeding  to  report  for  the 
orders  of  the  High  Court  "the  result  of  such  examination"  which 
means  that  the   Sessions  Judge  or « District  Magistrate  is  to   report  the 

♦  By  C.  H.  Roberts,  Esq.,  Sessions  Judge,   Fyzabad,  under  section  488, 
Cr.  P.  a,  dated  4th  September  W02. 
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incorrectness,  illegality,  or  impropriety,  if  in  his  opinion  such  exists,  of  the 
findingjsentence,  or  order  recorded  or  passed  by  the  inferior  Court,  or  the 
irrgalarity,  if  in  his  opinion  such  exists,  of  the  proceedings  of  such  Court 
and  not  that  he  is  to  refer  abstract  points  of  law  to  the  High  Court. 

Spankib,  a.  J»  C. — Putai  was  ordered  on  the  10th  July 
1901  to  pay  his  wife  a  monthly  allowance  of  Rs,  4  for  her 
maintenance.  On  the  21st  July  1902  the  Magistrate  issued  a 
warrant  under  sub-section  (3),  section  488,  Code  of  Criminal 
Procedure,  for  levying  the  amount  due  from  the  lOth  October 
1901  to  the  10th  July  1902,  but  nothing  was  realized  under 
the  warrant.  On  the  4th  August  1902  a  warrant  was  issued 
for  Putai*s  arrest,  and  on  the  I2th  August  1902  the  Magistrate 
sentenced  Putai  to  four  months  simple  imprisonment. 

Putai  applied  for  revision  to  the  Sessions  Judge,  who  has 
reported  the  case  to  this  Court.  The  Sessions  Judge  refers  to 
Queen- Empress  v.  Narain  (1),  in  which  it  was  decided  that  where 
^  claim  for  accumulated  arrears  of  maintenance  for  several 
months  arising  under  several  breaches  of  an  order  for  mainten- 
ance is  dealt  with  in  one  proceeding  and  arrears  levied  under 
a  single  warrant,  the  Magistrate,  acting  under  section  488,  has 
no  power  to  pass  a  heavier  sentence  than  one  month's  imprison- 
ment; and  to  Mlapechrari  llauthar  v,  Moliedan  Bihi  (2),  in  which 
,this  interpretation  of  sub-section  (3),  section  488  of  the  Code  of 
1882,  which  corresponds  to  sub-section  (3),  section  488  of  the 
Code  of  1892,  was  dissented  from  ;  and  expresses  his  opi  nion  that 
the  view  taken  by  the  Madras  High  Court  is  more  in  accordance 
with  the  language  of  the  sub-section  ;  and  says  that*  he  refers 
the  case  to  this  Court  **in  order  that  it  may  lay  down  a  rule  for 
Magistrates  to  follow  in  future  in  dealing  with  similar  cases." 

The  Sessions  Judge  has  not  reported  the  case  to  this  Court, 
because  he  thought  that  the  order  of  the  Magistrate  should  be 
reversed  or  modi^ed,  but  because  he  thinks  that  this  Court 
should  express  its  opinion  on  the  point  of  law  which  the 
Sessions  Judge  indicates  for  the  future  guidance  of  Magistrates. 


Chouri 

PuUi 
Chamar. 


[1]I.L.  R,  9AU„240. 


[2]    l.L.  R.,20Mad„8. 
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Chouri  Section  438,  Code  of  Criminal  Procedure,  is  not,  in  my  opinion, 
p^-  .        intended    to    be    used   in  this  way.    That  section  empowers 

Chamar,  Sessions  Jadges  and  District  Magistrates,  on  examining  under 
section  435  or  otherwise,  the  record  of  any  proceeding  to  report 
for  the  orders  of  High  Court  "  the  result  of  such  examina- 
tion," which  means  that  the  Sessions  Judge  or  District  Magis- 
trate is  to  report  the  incorrectness,  illegality,  or  impropriety, 
if  in  his  opinion  such  exists,  of  the  finding,  sentence  or  order 
recorded  or  passed  by  the  inferior  Court,  or  the  irregularity,  if 
in  bis  opinion  such  exists,  of  the  proceedings  of  such  Court,  and 
not  that  he  is  to  refer  abstract  points  of  law  to  this  Court.  The 
Sessions  Judge  could  properly  reporb  this  case  to  this  Court, 
if  he  was  satisfied  that  the  Magistrate's  order  was  illegal,  or  if 
he  was  doubtful  as  to  its  legality,  but  not  if  he  was  satisfied 
that  it  was  legah 

There  is  a  case  decided  by  the  Calcutta  High  Court— 
Bhiku  Khan  v.  Zahuran  (1) — which  supports  the  view  taken  by 
the  Madras  High  Court.  But  I  do  not  propose  to  dispose  of  the 
case  on  this  point.  Sub-section  [3]  of  section  488  commences 
with  the  words,  *'If  any  person  so  ordered,"  that  is,  to  pay  a 
monthly  allowance  for  the  maintenance  of  his  wife  or  child, 
**  wilfully  neglects  to  comply  with  the  order.'*  It  has  been  held 
that  an  order  for  commitment  to  prison  for  default  in  payment 
of  a  wife's  maintenance  allowance  cannot  be  made  without 
proof  that  the  non-payment  was  due  to  wilful  neglect  of  the  per- 
son ordered  to  pay — See  Bhiku  Khan  v.  Zaiiuran  (1)  and  Sidbes" 
war  Tear  v.  Gyanada  Dasi  (2).  The  Magistrate  took  no 
evidence  on  the  point  as  to  whether  Putai  wilfully  neglected  to 
comply  with  the  ordei*,  and  has  not  considered  the  point.  He 
merely  passed  this  order  : — "Putai  to  be  sent  to  4  months  simple 
imprisonment  for  default  of  arrears  up  to  this  time." 

Agreeing  with  the  decisions  above  cited,  I  set  aside  the 
Magistrate's  order,  and  if  Putai  is  still  in  jail  he  will  be 
released. 

[1]    I,  L.  R,  25  Calc,   291.  [2J    I.  L.  R.,  22  0»lc,  «1. 
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SECTION  622  APPLICATION,  No.   109  OF   1901.» 


Before  Mr.  Spankiej, 

DwARKA  Pakshad  (Plaintiff)  v.  Oudh  Commercial  Bank, 
"IjD."  and  another  {Defendants). 

Revision  for  order  to  pay  ad  valorem  court-fee — Material  irre* 
gularittf — Illegal  exercise  of  jurisdiction — Appeal  from  order  reject-' 
ing  plaint  on  ground  of  deficienctf  of  court-fee —  Civil  Procedure 
Cede,  s.  622—CoMrt  Fees  Act. 

The  plaintifE  sued  for  a  declaration  that  certain  property  was  not 
liable  to  attachment  and  sale  in  execution  of  a  decree  held  by  the  defend- 
ant. He  paid  a  court-fee  of  Us.  10  on  his  plaint.  The  Subordinate  Judge 
decided  that  the  suit  did  not  fall  within  article  17,  schedule  ii  of  the  Court 
Fees  Act,  but  that  an  ad  valorem  fee  was  payable,  and  directed  the  plaintiff 
to  make  good  the  deficiency  within  one  week.  The  plaintiff  applied 
for  revision  under  section  622,  Civil  Procedure  Code. 

Edd  that,  the  Subordinate  Judge  did  not  act  in  the  exercise  of  his 

jorisdiction  illegally  or  with  material  irregularity.  The  circumstance  that 

bis  decision  might    be   wrong  did  not  bring  it  within    the  purview  of 
section  622,  Civil  Procedure  Code. 

Held  further,  that  an  appeal  would  lie  in  the  case  if  the  plaint  was 
rejected  and  therefore  no  revision  lay. 

For  Applicant  :— B,  ^Lachman  Das. 

For  opposite  party  : — B.  Gokul  Parshad. 

Spaneib,  A«  J.  C. — In  this  case  the  plaintiff  sued  for  a 
declaration  that  a  one-third  share  of  certain  property  was  not 
liable  to  attachment  and  sale  in  ezecation  of  a  decree  held  by 
the  first  defendant,  the  Oudh  Commercial  Bank,  against  the 
other  defendants.  He  paid  a  court-fee  of  Rs,  10  on  his  plaint. 
The  Subordinate  Judge  decided  that  the  suit  did  not  fall   within 

♦Against  the  order  of  B.  Samcshur  Dat,  Subordinate  Judge,  Barabanki, 
dated  8th  May  1901, 


1902 
JUNB  11. 
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Dwarka      article  17,  scb.  (ii)  of  the  Court  Fees  Act,  but  ihal^n  ad  valorem 
Parshad      f^^  ^^s  payable,  and  directed   tbe   plaintiff  to   make    good  the 
Ondh  Com-     deficency   within  one  week.     Tbe  plaintiff  applies  for  revision 
"^^Ld/'^n?  ^^^®^   ^^^^^^^   ^22,  Civil   Procedure  Code.    Tbe   Subordinate 
another,       Judge  does  not  .'appear  to   have  acted    in   tbe   exercise  of  his 
jurisdiction   illegally   or  with  material  irregularity.     He  bad  to 
decide  as  to  what  tbe  court-fee  was  which  was  payable,  and  ia 
doing  so  he  has  not  done  anything  illegal  or  irregular^     Tbe  cir- 
cumstance that  be  may  be  wrong  in  bis  decision  does  not  amoaut 
to  an  exercise,  on  bis  part,  of  bis  jurisdiction  illegally    or  with 
material   irregularity.     Further  an  appeal  will   lie  in    the  case 
if  the  plaint   is    rejected.     I,     therefore,  refuse  to  interfere  iu 
revision,  and  dismiss  tbe  application  with  costs. 


*oo.^e^ 
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BENCH. 


CRIMINAL  APPEAL.  No.  338  OF  1902.* 

Before  Mr^  Macleod  and  Mr.  Spanhie. 

0 

Mendai  v.  Kinq-Empbror.  1902 
Sept.  15. 

Evidence — Conspiracy y  evidence  of — Confession  made  to  police 
ojfjicer — Reasonable  ground  for  believing  in  existence  of  conspiracy 
— Inadmissible  evidence — Sessions  Jitdge,  duty  of  in  examining 
witness  as  to  previous  statement,  etc, — Evidence  Act,  ss.  10,  25, 
145  and  155,  clause  (3) — Murder, 

The  prisoner  was  convicted  of  the  abetment  of  the  murder  of 
JT  by  his  wife  i?.  Previous  to  his  trial  R  had  been  convicted  of  having 
administered  arsenic  to  her  husband  J,  and  having  thereby  inten- 
tionally caused  his  death.  The  Sessions  Judge  said  in  his  judgment 
tliat  the  evidence  in  the  case  oonsisted  of  the  "  statement"  of  B  [a 
witness  for  the  prosecution),  and  the  "statements"  of  certain  persons 
The  Sessions  Judge  referred  to  the  witnesses,  the  Thanadar  being  one  of 
them,  proving  actions  and  statements  of  R  in  reference  to  the  common 
intention  of  herself  and  the  prisoner,  which  he  said  were  admissible  in 
evidence,  as  "  the  statement"  of  B  gave  "  reasonable  ground  for  believing 
tbat  R  and  the  prisoner  had  conspired  together."  The  Sessions  Judge 
referred  to  the  provisions  of  section  10,  Indian  Evidence  Act,  but  he  did 
not  say  what  portions  of  the  evidence  of  B  afforded  a  reasonable  ground  for 
believing  that  the  prisoner'and  R  had  conspired  to  murder  J,  The  Sessions 
Judge,  in  the  present  case,  in  which  the  prisoner  was  undefended,  did  not 
question  B  as  regards  her  former  deposition  under  the  provisions  of  section 
145  and  155,  clause  (3)  of  the  Indian  Evidence  Act, 

Beld  that,  under  the  provisions  of  section  10,  Indian  Evidence  Act,  there 
should  have  been  reasonable  ground  for  believing  that  the  prisoner 
had  conspired  with  R  t<#poison  /  before  any  thing  said  or  done  by  R  could 
be  a  relevant  fact  as  against  the  prisoner;  and  that,  unless  such  reasonable 
ground^.ezi6ted,-ithings  said  [and  done  by  R  when  the  prisoner  was  not 
present  were  not  relevant  facts  as  against  him.  The  circumstances  that 
the  prisoner  wished  that  R  should  live  with  him  as  his  wife,  that  he  gave 

*  Against  the  order  of  Fi|  A.  Eendall/^Esq.,  C.  B„  Sessions  Judge,  Qonda 
dated  21st  August  1902. 
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Meadai 

V. 

King- 
Emperor* 


R  a  paper  with  some  stufE  ia  it,  twenty  days  before  J4  death,  and  that 
he  was  not  to  be  found  during  the  police-investigation  into  «/*«  murder  and 
did  cot  satisfactorily  explain  why  he  had  left  his  village  at  that  parti- 
cular time  of  the  year,  did  not  afEord  a  reasonable  ground  for  believmg  that 
the  prisoner  had  conspired  with  R  to  poison «/. 

Eeld  further,  that  the  statements  made  by  iS  to  the  Thanadar  werei 
in  so  far  as  she  confessed  that  she  had  poisoned  J^  inadmissible  under 
section  25,  Indian  Evidenoe  Act,  and  could  not  be  used  as  evidence  against 
the  prisoner  under  section  10  of  that  Act  The  criterion  in  section  25  for 
excluding  a  confession  is  not  to  whom  was  the  confession  made  and  was  it 
made  by  «  person  accused  of  an  offence,  but  to  whom  was  the  conf eesioQ 
made.    If  it  was  made  to  a  police-officer  it  is  excluded. 

Held  further,  that  it  is  the  duty  of  a  Sessions  Judge  to  probe  the  evidence 
in  the  interest  of  the  pnsoner  as  well  as  of  the  prosecutor,  particulary  where 
the  prisoner  is  not  defended* 


-:o:- 


FoR  Appellant — Mr.  Togose. 

For  Crown — The  Government  Pleader. 

Maolbod,  O.  J.  C.  and  Spanejb,  A.  J.  C. — Mendai  has  been 
convicted  of  the  abetment  of  the  murder  of  JaugH  bj  his  wife 
Mnsammat  Bamraji  and  has  been  sentenced  to  death,  aud 
appeals  from  the  conviction  and  sentence. 

Mnsammat  Bamraji  was  convicted,  and  sentenced  to  death 
for  the  mnrdei  of  Jangli  before  the  prisoner  was  tried,  and 
has  been  executed* 

The  case  for  the  prosecution  is  that  Mosammat  Bamraji 
administered  arsenic  to  her  husband  Jangli,  and  thereby  inten- 
tionally caused  his  death,  and  that  the  prisoner  instigated  her 
to  administer  the  poison.  ^ 

Jangli  was  employed  at  Karachi.  After  an  absence  of  some 
years  he  returned  to  his  native  village  in  the  Bahraicfa  Distriot, 
Kasehri.  When  Jangli  returned  his  wife  Bamraji  was  living 
with  Mnsammat  Biranja  at  a  village  called  Khurrampur,  about 
7  or  8  miles  from  Easehri.    He  aud  his  wife  lived  at  Kasebri 
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for  some  time  with  Jangli's  brother  Debi.    Jaagli  was  then        Mendai 
persuaded  by  Masammat  Biranja  and  his  wife  to  go  and  live  at         _?• 
Ehnrrampur.    The  prisoner,  Biranja  and  Ramraji  were  related       Emperor, 
to  one  another.    The  prisoner  lived  at  a  village  about  5  miles 
from  Khurrampur. 

The  prisoner's  conviction  rests  on  the  medical  evidence  and 
that  of  the-  chemical  examiner,  showing  that  Jangli's  death  was 
due  to  arsenical  poisoning,  on  statements  said  to  have  been 
made  by  Ramraji  to  Biranja  and  to  the  Thanadar  in  the  course 
of  the  investigation  into  the  murder  of  Jangli,  on  evidence 
given  by  Dobi,  and  on  the  circumstances  that  the  prisoner  dis* 
appeared  and  failed  to  account  for  his  disappearance. 

The  Sessions  Judge  says  in  his  judgment  that  the  evidence 
in  the  case  consists  of  the  **statement"  of  Biranja,  and  the 
"statements"  of  certain  persons — the  Sessions  Judge  refers  to 
the  witnesses  Giinesh  Singh,  Salarant  Ali  and  Shiam  Sarup 
the  Thanadar — proving  actions  and  statements  of  Ramarji  in 
reference  to  the  common  intention  of  herself  anJ  the  prisoner, 
which  he  says  are  admissible  in  evidence,  as  "the  statement'* 
of  Biranja  gives  ^'reasonable  ground  for  believing  that  Ramraji 
and  the  accused- had  conspired  together." 

The  Sessions  Judge  refers  to  the  provisions  of  section  10, 
Indian  Evidevce  Act.  The  Sessions  Judge  does  not  state 
the  poi*tions  of  the  evidence  of  Biranja  which  afford 
a  reasonable  ground  for  believing  that  the  prisoner-  and  Ram- 
raji conspired  to  murder  Jangli.  The  matter  is  of  more 
importance  than  the  Sessions  Judge  seems  to  have  attached  to 
it,  as  will  presently  be  shown. 

When  this  Court  heard  Ramraji's  appeal  and  the  reference 
for  the  confirmation  of  the  sentence  of  death  passed  on  her» 
it  had  to  consider  the  evidence  of  Biranja.  This  Court  was  not 
inclined  to  place  much  reliance  on  the  confession  which  Biranja 
said  Ramraji  made  to  her,  but  thought  that  there  could  be  no 
doubt  that  she  spoke  to  a  real  incident  when  she  said  that 
Mendai  handed  a  paper  mih  some  stuff  in  it  to  Ramraji.    The 
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Mendaf  Courii  iho'ught  that  Birauja  was  so  far  speaking  the  truth, 
Eio  -         because  of  statements  made  by  Ramraji  when   asked  to  cross- 

Emperor,  examine  Biranja.  As  then,  so  now,  this  Court  is  not  disposed 
to  rely  on  Biranja's  evidence,  except  in  so  far  as  she  says  that 
about  twenty  days  before  Jangli's  death  the  prisoner  in  her  pre- 
sence gave  Ramraji  a  paper  containing  some  stufif.  That  is  to  say, 
we  are  not  disposed  to  believe  that  Biranja  saw  what  the  staff 
was  like  or  that  Ramraji  told  her  that  it  was  arsenic  and  was  to 
be  given  to  her  husband,  or  that  Ramraji  subsequently  told 
her,  when  Jaugli  was  taken  with  the  illness  which  ended  in  his 
death,  that  she  had  given  her  husband  ^'  what  she  had  been  given 
that  day."  lu  our  opinion  it  would  not  be  safe  to  find  on  the 
evidence  of  Biranja  more  than  that  the  prisoner,  twenty  days 
before  Jangli*s  death,  gave  Ramraji  some  stufif  in  a  paper.  Here 
it  may  be  observed  that  as  the  prisoner  was  not  defended  the 
Sessions  Judge,  who  of  course  knew  that  Biranja  had  once 
before  given  evidence  with  reference  to  the  same  matters  as 
to  which  she  has  now  given  evidence,  ought  to  have  looked  at 
her  former  deposition  in  order  to  see  whether  her  former  state- 
ments and  those  she  now  made  were  consistent.  He  presumably 
did  not  do  so,  or  she  would  have  been  questioned  by  him  under 
the  provisions  of  section  145  and  section  155,  clause  (3),  Indian 
Evidence  Act.  It  is  the  duty  of  a  Sessions  Judge  *'  to  prove 
the  evidence  in  the  interest  of  the  prisoner  as  well  as  of  the 
prosecution,"  particularly  where  the  prisoner  is  not  defended. 

Turning  again  to  section  10,  Indian  Evidence  Act,  it  is 
clear  from  its  provisions  that  there  must  be  reasonable  ground 
for  believing  that  the  prisoner  conspired  with  Ramraji  to  poison 
Jangli  before  anything  said  or  done  by  Ramraji  is  a  relevant 
fact  as  against  the  prisoner,  and  that  unless  such  reasonable 
ground  exists  things  said  and  done  by  Ramraji  when  the  pri- 
soner was  not  present  are  not  relevant  facts  as  against  the 
prisoner.  The  things  Ramraji  is  said  by  Biranja  to  have  told 
her  coidd  not  be  used  as  relevant  facts  against  the  prisoner, 
as  the  prisoner  was  not  present  when  they  were  told  unless 
there  was,  apart  from  Ramraji's  statements,  reasonable  ground 
for  belioviDfi  that  the  prisoner  had  conspired  with  her  to  poisou 
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Jangli.     Tlufl  IS  vrhj  it  \vas  a  matter  of  importance  tLat  the        Mendai 
Sessions  Jndge   slionld  liave  referred  to  the  parts  of  BiranjVs        ^.'^• 
evidence    on  which  he  relied  as  affording  a   reasonable  gronnd       Emperor. 
for  such  belief.     Tlie  question  whether  the  statements  said  to 
liavo  been  made  by  Ramraji  to  Biranja  are  relevant  facts  against 
the  prisoner  under  section  10   does  not  arise,   for  as  already 
stated   we   are  not  disposed  to  find  that  the  statements   were 
made,  but  the  question  will  be  noticed  again  farther  on  in  this 
judgment. 

The  statements  made  by  Ramraji  to  the  Thanadar  to  which 
Ganesh  Singh,  Salamat  Ali  and  the  Thanadar  depose  are,  in  so 
far  as  she  confessed  that  she  had  poisoned  Jangli,  inadmissible 
tinder  section  25,  Indian  Evidence  Act.  The  confession  was 
made  tea  police-officer  and  under  that  section  "no  confession 
made  to  a  police-officer  shall  be  proved  as  against  a  person 
accused  of  an  oflfence."  To  adopt  words  used  at  page,  172  of 
"The  Law  of  Evidence**  by  Ameer  Ali  and  Woodroffe,  the 
criterion  in  section  25  for  excluding  a  confession  is  not,  to 
whom  was  the  confession  made  and  was  it  made  by  a  person 
accused  of  an  oflPence,  but  to  whom  was  the  confession  made  ? 
If  it  was  made  to  a  police-officer,  it  is  excluded.  The  confession 
of  Ramraji  to  the  Thanadar  being  expressly  excluded  by  section 
25  cannot  be  admitted  in  evidence  against  the  prisoner,  under 
section  10.  Supposing  that  that  part  of  the  statements  by  Ram- 
raji to  which  those  witnesses  depose  which  relates  to  the 
prisoner  giving  her  poison  are  not  excluded  by  section  25,  the 
question  still  remains  whether  that  part  is  admi^ible  under 
section  10.  Ganesh  Singh  deposes  that  Ramrv',  when  she  made 
ber  confessional  statements  ^'  proceeded  io  blow  in  the  ehulha 
and  to  produce  some  grains  of  white  st«tf»"  which  were  given 
to  tlie  Thanadar,  and  that  she  acted  &^  she  did  because  she  said 
that  she  bad  ponnded  the  ponder  in  a  dish,  and  thrown  what 
was  left  into  the  fire-plac^  >  and  the  Thanadar  told  her  that 
she  had  better  look  for  ft,  Salamat  Ali  gives  evidence  to  tue 
same  effect.  The  ^zestion  is  whether  this  evidence  is  admissible 
under  section  10. 
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Mendai  Now  the  only  facts  which  can  be  received  ia  evidence  to 

KiDff-         prove  that  there  was  a  reasonable  ground  for  believing  that  the 
Emperor.      prisoner  conspired  with  Ramraji  to  poison  Jangli,  that  is  to  say 
to  establish  the  foundation  for  the  reception  of  the  evidence  of 
Eamraji's  acts  and  statements,  and  which  can   possibly  h$  said 
to  do  so,  are  that  the  prisoner  told  Debi  that  if  Jangli  did  not 
return  to  bis  wife  she  would  live  with  him,  that  the  prisoner, 
twenty  days  before  Jangli's  death,  gave  Ramraji  a  paper  contain- 
ing some  stuff,  and  that  the  prisoner  ^'disappeared*'  and  does  not 
give  a  satisfactory  explanation  of  his  disappearance.     By  'Mis- 
appearance"  the  Sessions  Judge   refers  to  disappearance  after 
the   prisoner   gave  the  paper  to  Ramraji,  but  what  he  means  by 
'*  disappearance"   is  not  clear.     If  it  means  that  the  prisoner 
disappeared  from  his  home  from  that  time,  it  is  not  proved  thai 
he  did  so.     Biranja  no  doubt  says  that  the  prisoner  ''disappeared 
after  he  gave   the  paper,   but  she  probably  means  that  she  did 
not  see  him  again,  for  he  did  not  live  at   Ehurrampur,  bat 
at  a  village  some  miles  off.    There  is  no  doubt,  however,  that 
the  prisoner  was  not  to  be  found  during  the  poHce-investigation. 
He  does  not  give  a  satisfactory  reason  for  leaving  his  village 
at  that  particular  time.     We  are  of  opinion  that  the  circnm- 
stances   that  the  prisoner  wish'ed  that  Ramraji  should  live  ^ith 
him  as  his  wife,  that  he  gave  Ramraji  a  paper  with  some  staff 
in  it  twenty  days  before  Jangli 's  death,  and  that  he  was  not  to  be 
found  during  the  police-investigation  into  Jangli's  murder,  and 
does  not  satisfactorily  explain  why  he  left  his  village  at  that 
particular  time  of  the  year,  do  not  afford  a  reasonable  gronnd 
for  believing  tlkat  the  prisoner  conspired  with  Ramraji  to  poison 
Jangli.    They  may  be  suspicious  circumstances,  but  they  do  not 
necessarily  show   a  combination  between    the   prisoner    and 
Ramraji  for  the  purpose  of  poisoning  Jangli.    Therefore,  even  if 
Biranja  were  a  reliable  witauss,  and  even  if  the  provisions  of 
jieotion  10,  Indian  Evidence  Act,  ave  not  affected  by  those  of 
section  25,  the  acts  and  statement  of  lUmraji  are  *not  relevant 
facts  as  against  the  prisoner  under  section  10.    Such  being  tbe 
case,  there  is  not  suffioient  evidence  to  prove  that  the  prisoner 
conspired  with  Ramraji  to  poison  Jangli,  and  the  prisoner 
ifl  entitled  to  bo  acquitted. 
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The    Sessions   Jadge  has     drawn     a  distinction   between       Meadai 
Bamraji's  extra-judicial  confessions  and  her  judicial  confessions         Kiqct- 
and   seems   to   think   that   the  provisions  of  section  10  of  tfae^     Emperor. 
Indian  Evidence  Act  are  limited  by  section  30  in  the  case  of  a 
confession  made  in  the  course  of  a  judicial  proceeding,  but  not 
under  any  other  circumstances.    But   section  30  makes   no 
distinction  between  judicial  and  extra-judicial  confessions.    If 
the  provisions  of  section   10   are  limited  by  those  of  section  30 
they  are  so  limited  in  the   case  of  extra-judicial  confessions 
as  well  as  judicial.    The    provisions  of  section  10  are  wider 
than    those     of    the     English    law,   according   to  which  the 
act   or  declaration   must  have  been   done   or  said,  not  only 
with  reference   to   the   common   intention,   but   also   in   pur- 
suance of  the  same.     Under  section  10  it   would  seem  that 
if  the  proper   foundation   for  its   reception   in  evidence   were 
laid  a  confession   made   by  Hamraji  in  the  judicial  proceedings 
instituted  against  her  would  have  been  a  relevant  fact  as  against 
the  prisoner,  assuming  that  the  provisions  of  section  10  were  not 
affected  by  those  of  section  30.    It  is  not  necessary  to  consider 
this  point  further  or  whether  the  provisions  of  section  10  are 
affected  by  those  of  section   30,  because  we  have  held  that  the 
proper  foundation  for  the  reception  in  evidence,  under  section 
10,  as  against  the  prisoner,  of  colifessions  made  by  Ramraji  has 
not  been  established. 

We  allow  the  appeal  of  Mendai,  set  aside  his  conviction  and 
sentence,  and  acquitting  him  direct  that  he  be  released. 
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SECTION  «22 

WEC.25,  ACT1XOFJ887.   APPLICATION,  No.  133  OF  mV 

Before  Mr,  Macleod. 

o 

1902 
AuausTlS      Kh^m  Chand  (Plaintif)  v.  Rohilkhand  and  Ktjmaon 

Railway  Company  (Defendant). 


Damages,  suit  for — Remote  and  indirect  damage — Delivery  of 
goods  within  reasonable  time — Measure  of  damages. 


The  plaintiff  bonght  logs  of  timber  at  ^  and  made  them  over  to 
the  Rohilkhand  and  Kumaon  Railway  Ck>mpany  at  the  ^station  on  the 
14th  May  1899  for  delivery  to  him  at  L.  The  distance  between  the  two 
places  was  said  to  be  sixty-nine  miles.  The  plaintiff  did  not  receive  tbe 
logs  till  the  29th  Jane,  i.e.,  they  took  forty-six  days  on  the  way.  The 
plaintiff  sued  the  Railway  Company  for  damages  on  the  followiog 
grounds  ;— 

(1).  That  the  logs  ought  to  have  been  delivered  to  him  within  a 
reasonable  time  and  that  for  sixty-nine  miles  one  week  was  a  reasonable 
time : 

(2).    That  he  had   a  contract  to   build  a  house  at  L   by  the  2l8t 

,  Jnne  1899  and  that  the  amount  of  damages  claimed  represented  theresuItiDg 

Jdls  to  him  for  his  failure  to  complete  the  contract  in  proper  time.    He  set 

out  the  terms  •i  the  contract  in  his  plaint,  but  he  did  not  allege,  that  tbe 

Railway  Company  had  any  notice  of  it  at  the  time  the  logs  were  loaded* 

Held  that,  for  the  plaintiff  to  succeed  in  a  claim  of  this  kind,  it  most 
be  found  that  the  goods  were  not  delivered  within  a  reasonable  time,  aod 
the  measure  of  damages  would  be  the  difference  in  the  market  value  of  tbe 
goods  at  the  time  they  ought  to  have  been  delivered  and  at  the  time  they 
were  actually  delivered. 

The  plaintiff's  suit  as  framed  was  not  based  on  any  loss  or  damage 
which  naturally  arose  in  the  usual  course  of  things  from  the  delay  io  tbe 
delivery,  but  on  the  loss  which  he  suffered  from  his  failure  to  complete 

*  Against  the  order  of  Pt.  Bakhat  Narain,  Subordinate  Judge  as  Jiidge  •< 
Ihe  Court  of  Small  Causes,  Eheri,  dated  30th  DA  arch  1901. 
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the  contracfc  o£  which  the  Railway  Company  had  no  knowledge.     The    ^(jem  Chand 
damage  alleged  was  too  remote  and  indirect  to  entitle  him  to  compensation.  v. 

Rohilkhand 

Q «^  and  KumaoQ 

Railway  Co. 

Fob  Applicant.— B.  Isvari  DayaL 

Fob  otheb  sidb. — M.  Mohammad  Nasim  and  B.  Bliairon 
Par^had. 

Maclbod,  0.  J.  C. — This  is  an  application  under  section  25 
of  Act  IX  of  1887.  The  applicant — the  plaintiff  in  the  suit- 
bought  8  sal  logs  at  Sunaripur  for  Bs.  147  and  made  them  over 
to  the  Rohilkhand  and  Kumaon  Railway  Company  at  the  Sunari- 
pur station  on  the  14ih  May  1899  for  delivery  to  him  at 
Lakhimpur.  The  distance  between  the  two'places  is  said  to  be  69 
miles.  The  applicant  did  not  receive  the  logs  till  the  29th  June, 
that  is,  they  took  46  days  on  the  way.  The  plaintiff  claims 
Bs.  359-6-6  damages  on  the  following  grounds  :  Firsts  that  the 
logs  ought  to  have  been  delivered  to  him  within  a  reasonable 
time;  secondly ^  that  he  had  contracted  to  build  a  house  at 
Lakhimpur  by  the  1st  June,  1899  ;  thirdly^  tliat  owing  to  the 
non-delivery  of  the  logs  by  the  2l8t  May  he  suffered  the 
following  loss  ;— 


Rs. 


P. 


(a)  He  had  to  buy  other  logs  at  liakhimpur 
to  replace  those  which  had  not  been 
delivered,  extra  cost  being 

(6)  The  penalty  which  the  owner  of  the 
house  realized  from  him  under  the 
terms  of  the  contract  for  delay  in 
completion^  &c.  ••«  ,.• 

(c)  The  pay  of  a  chowkidar  kept  by  him  for 
looking  after  the  house,  &c. 

Total 


lU    6    6 


240    0    0 


5    0    0 
...    359    6    6 


It  will  be  feen  that  the  damages  as  claimed  are  all  based 
on  the  fact  that  the  applicant  had  a  certain  contract  which  ho 
liad  to  complete  by  a  certaia  date  oadi  they  represent  the  result- 
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Eh«in  Cband 

Bohilkhand 
And  EumaoQ 
Bailway  Co. 


ing  loss  to  the  applicant  for  his  failare  to  complete  the  contract 
in  proper  time.    The  applicant  set  out  the  terms  of  the  co&« 
tract  in  his  plaint  but  he  did   not  allege  that  the  Railway 
Company  had  any  notice  of  it  at  the  time  the  logs  w6re  booked. 
At  the  hearing  of  the  suit  he  produced  two  witnesses  to  proYO 
that  information  was  given  to  the  Company  with  respect  to 
the  contract.      The  lower   Court    however  disbelieved  their 
evidence  and  found  that  there  was  no  proof  that  the  Railway 
Company  had  any  information  that  the  logs  were  required  at 
Lakhimpur  by  any  fixed  date  or  for  any  specific  purpose.    The 
lower  Court  held  that  the  damages  claimed  were  too  remote  and 
indirect  and  dismissed  the  suit.    The  applicant  now  applies  for 
revision.     His  pleader  contends  that  one  week  was  a  reasonable 
time  withia  which  to.  expect  the  logs,  and  he  submits  that  on 
equitable  grounds  the  applicant  is  entitled   to  damages  for  the 
delay  in  the  delivery,  but  he  has  failed  to  show  how  the  applicant 
is  entitled  to  the  particular  damages  which  he  claims.    The 
applicant  received  the  logs  eventually  and  he  does  not  claim  io 
respect  of  any  loss,  destruction,  or  deterioration  of  the  logs 
themselves.     He  has  founded  his  claim  entirely  on  the  loss  he 
has  suffered  in   connection  with   the  contract    to   which  he 
was  a  party  and  of  which  the  Railway  Company  had  no   notice. 
For  the  applicant  to  succeed  in  a  claim  of  thia  kind  it  would 
have  to  be  found  that  the  goods  were  not  delivered ,  within  a 
reasonable  time,  and  the  measure  of  damage  would  be  the  differ- 
ence in  the  market- value  of  the  goods  at  the  time  they  ought  to 
have  been  delivered  and  at  the  time  at  which  they  were  actually 
delivered.    Applicant's  pleader  suggests  that  the  case  should 
be  remanded  for  a  finding  as  to  whether  the  logs  were  delivered 
^within  a  reasonable  time  or  not,  but  a  finding  on  that  point 
alone  would  not  be  sufficient  to  dispose  of  the  case.    There 
would  have  to  be  a  further  issue  as  to  the  market-value  of  the 
logs  at  the  time  when  they  ought  to  have  been  delivered  and  at 
the  time  when  they  were  actually  delivered.    To  remit  such  an 
issue  to  the  lower  Court  would  be  virtually  t6  set  up  a  new 
case  for  the  applicant  which  he  did  dot  think  of  setting  up 
himself  and  would  involTO  the  rehearing  of  the  suit  from  the 
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bagiimiag.    The  applicant's  sait  as  framed  ia  not  based  on  any   Khem  Chand 
loss  or  damage  which  natnrally  arose  in  the  usnal  conrse  of    Bohiikhand. 
things  from  the  delay  in  the  delivery,  but  on  the  loss  which  he       e^^h 
soffered  from  his  failure  to  complete  a  contract  of  which  the    Railway  Cq. 
Railway  Company  had  no  knowledge.    The  damage  alleged  is 
too  remote  and  indirect  to  entitle  the  applicant  to  compensation. 
1  see  no  sufficiant  ground  for  interfering  with  the  decision  of 
the  lower  Court,  and  this  application  is  accordingly  dismissed 
With  coatS) 


•:o: 
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SEC.  622:  APPLICATION,  No.    241   OF  lOOl'' 


ACT  IX  OF,Ib87,  IS.  25. 


Before  Mr.  Macleod 

1902  ^ 

April    25.  Shankau  {Plaintiff)  v,  Bhawani  (Defendant). 


-0- 


'  J Hmdiction-^ Appellate  Court's  order  directing  Civil  Courit 
to  receive  plaint  first  returned  hy.it  for  presentation  to  Rent  Court-- 
Jurisdiction  of  District  Judge  in  appeal  in  rent  cases — Rent  Act 
(Oudk)  ss,  124A,124D,  124C,  and  124D— Revision— Act  IX of 

1S87  s.  25. 

0 

The  plaintiff  first  sued  in  tho  Munsif  8  Court  claiming  tliirty  rupeea  as 
Ilia  share  of  the  value  of  some  rice,  the  produce  of  certain  land,  on  the 
allegation  that  he  was  a  partner  with  the  defendant  in  the  cultivation  of 
that  land.  Tho  Munsif  after  taking  some  evidence  canae  to  tho  conclusion 
that  the  plaintiff  was  a  sub-tenant  of  the  defendant  and  not  his  partner  and 
that  the  suit  was  one  for  the  Rent  Court  The  Munsif  accordingly  return- 
ed the  plaint  on  the  15th  March  1901  for  presentation  to  the  proper  Court. 
On  the  13th  May  the  plainti^E  Bled  his  plaint  in  tho  Rent  Court  which 
found  that  he  was  not  a  sub-tenant  and  dismissed  the  plaint  Tlia 
plaintiff  than  appealed  to  the  District  Judge,  who,  on  the  28th  of  June, 
directed  that  the  plaint  should  be  returned  to  the  plaintiff  for  tlie  purpose 
of  being  presented  to  the  Munsif.  The  plaintiff  accordingly  went  to  the 
Munsif's  Court  again.  The  Munsif  tried  the  case  as  a  Court  of  Small 
Causes,  and,  wliile  finding  as  a  fact  that  the  plaintiff  was  entitled  to  a 
decree  for  twenty  rupees,  he  held  that  his  own  order  of  the  15th  March 
1901  was  absolutely  final  and  the  District  Judge  bad  no  jurisdiction  to 
make  the  order  he  did,  and  dismissed  the  suit 

Beldj  that  having  regard  to  the  provisions  of  sections  124A,  124B, 
124  C  and  124  D  of  the  Oudh  Rent  Act,  the  District  Judge's  order  of  28tli 
June  must  be  treated  as  equivalent  to  a  remand  of  the  case  to  the  Civil 
Court  and  was  binding  on  the  Munsif,  and  that  therefore  a  decne 
should  bave  been  passed  in  favour  of  the  plaintiff. 

0 

For  Applicant.— P.  Gokran  Nath  Misra. 
For  Other  side — B.  Kedar  Nath. 

•Against  the  decree    of  M.  Mohammed  Aainul  Hak,  Munsif,    Sitapur, 
dated  2nd  September  1901. 
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Maclbod,  0.  J.  C— l!hi9  is  an   ai^plication  under  seetion       shankkr 
25  of  the  Provincial  Small  Cause  Court's  Act  (IX  of  1877)  far      Bhawaiii. 
revision  of  the  order  of  the  Court  of  Small   (Causes  (Munsif  of 
Sitapur)  dismissing  the  plaintiflF  's  suit.  The  plaintiflF  first  sued 
in  the  Munsif  s  Court,  presenting  his  plaint  on  the  2nd  January 
1901,  claiming  Rs.  30  as  his  share  of  the  value   of   some    rice, 
the  produce  of  certain  land,  on  the  allegation  that  the   was   a 
partner  with  the  defendant  in  the  cultivation  of  that  land.  The 
Munsif  fratned  issues  and  took  some  evidence,  but   came  to  the 
conclusion  that  the  plaintiff  was   a  sub-tenant  of   the  defendant 
and  not  his  partner  and  that  the  suit  was  one  for  the  Rent  Court. 
The  Munsif  accordingly,  returned  the   plaint  on  the  15th  March 
1901  for  presentaion-to  the    proper    Court,   The   plaintiff   then 
took  his  case  to  the  Bent  Court  and  on  the  13th  May  the  Bent 
Court  found  that  the  plaintiff  was  not  a   sub-tenant    and   '^  dis- 
missed the  plaint."    The  plaintiff  having   tried    both   the  Civil 
Court  and  the  Rent  Court  without  success  then  appealed  to  the 
District  Judge,  who,  on  the  28th  June,  directed  that  the  plaint 
•hould  be  returned  to  the  plaintiff  for  the  purpose  of  being  pre- 
sented to  the   Munsif.    The  plaintiff,  accordingly,   went   to   the 
Mansif's  Court  again.  The  Munsif  tried  the  case  as   a   Court  of 
Small   Causes  and  his  judgment  is  to    the  following  efect.   He 
finds  as  a  fact  that  the  produce  was  40  maunds,  worth  Bs.   40, 
and  that,  if  it  were  not   for  one  point,  the  plaintiff  would  be  en- 
titled to  a  half  share  in  that  sum.   The  point   which    the   Court 
below  holds  to  be  fatal  to  the  plaintiff's  claim  is  that  it  considers 
its  own    first    order  of  the  15th  March  1901  as  absolutely  final 
now,  and  that  the  District   Judge  had   no  jurisdiction  to  make 
the  order   he  had.     It  is  this  judgment  of  the  Munsif  which  is 
now  under  revision.     The    respondent's  pleader   contends    that 
the  first  order  of  the   Munsif,  that  is   the  one   of  15th    March 
1901,  is  now  absolutely  final,  and  that  this  Court  cannot  touch 
the  case  in  revision     It    was  expressly  to    alienate  the   scandal 
of  plaintiff's  being  sent   from   Court  to  Court  in  the  way  this 
plaintiff  has  been  sent  that   the  Oudh  Bent  Act   was  amended 
by  the  introduction  of  section  124A,  124B,  124C,   and  124D, 
and  the  object  of  those  sections  would  be  entirely  defeated  if  it 
•hould  bo    held    that   a  technical    objection    of.  this  kind   could 
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Bbaiiktf      earry  baj  weight.    Tbe^  respondent's  ptowhr  nrget  Uiat  the 
Sbawani.      jtirisdietion  of  the  District  Judge  in  rent  oases  mnst  be  treated 
as  something  qnite  separate  from  his  jarisdiotion  in  oiyil  oasesi 
but  Uie  answer  is  that  the'District  Judge  is  clothed  with  the 
double  jurisdicition»  and  adyantage  is  taken  of  that  iaot  in  the 
s^tions  already  quoted.    It  is  idle  to  contend,  as  I  understand 
has  been  contended  here,  that  because  the  judgment  of  the 
District  Judge  was  giyen  in  an  appeal  from  the  Bent  Court,  he 
was  himself  sitting  as  a  Bent  Court    only,    and  that  the 
Civil  Court  is  not  bound  by  his  order.    It  would  perhaps 
have  been   better  if    the  learned    District    Judge's    order 
had  been  more  clearly  framed  with  reference  to  the  sections 
of  the  Oudh  Bent  Act  already  quoted,   but  as  it  stands    1 
must  treat  it    as  equivalent    to    a    remand    of    the    ease 
to  the  Civil  Court  and  as  binding  on  the  Court  the  judgment  of 
which  is  now  under  revision.     When  (hat  obstacle  to  the 
plaintifiTs  claim  is  removed,  it  is  obvious  that  he  is  entitled  to  a 
decree  on  the  finding  on  issue  No.  8  in  the  judgment  under 
revision.    The  application  is  allowed,  and  a  decree  will  be  given 
accordingly  in  plaintiff's  favour,  with  costs  in  both  Courts, 
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SECOND  CIVIL  APPEAL^  No.  «9S  OF  1900.* 


Before  Mt^  Chamier. 

0 

Lachhi  Nabain  and  another  (Defendants)  v.  Babu  Bheo     ju}^^\ 
Dayal  SiNdH  and  others  {Plaintiffs).  ^^    ^ 

Redemption^  suit  for-^Mortgage  cf  joint  property  which  stSse' 
queniltf  became  separate  property  of  mortgagor — Suh-mortgagee  a 
person  having  interest  in  mortaged  property — Mortgagee^  right  of 
to  redeem  sub^mortgage — Transfer  of  Property  Act^  ss.  43^  8Sf86: 
and  92'-^Mortgage. 

lo  a  suit  for  redemption  of  mortgage  the  plaintiff's  case  was  that 
R,  D.  owned  a  four  biswa  share  ia  a  village  which  included  six  plots  o£ 
ftV  lands,  that  R.  D.  in  1850  mortgaged  the  share  and  the  sir  lands  to  one 
R,  N*  who  in  turn  sub-mortgaged  to  J,  G'^  that  R^  D,  died  leaving  a  son 
B.  during  whose  minority  A.PAn  virttfe  of  his  position  as  a  co-sharer  in 
the  village,  paid  oft  the  mortgage  effected  by  R*  J7.,  obtained  possession  of 
the  property  and  held  H  as  a  mortgagee  himself,  that  thereafter  on  June 
28th  1875  A.  P.  mortgaged  the  six  plots  above-mentioned  with  four 
others  to  C  father  of  defendants  1  and  2.  This  was  the  mortgage  which 
the  plaintiff  sought  to  redeem. 

As  regards  the  first  six  plots  he  alleged  that  on  February  20th  1880 
B.  redeemed  the  flMrtgage  of  the  share  but  did  not  obtain  possession  of  the 
plots  which  were  in  possession  of  the  sub-mortgagee  C ;  that  on  January 
SOih  1887  Bb  widow  B.  acquired  from  it.  JS.  the  son  of  il.  P.  the  right 
to  redeem  the  sub-mortgage  of  1875  and  that  on  May  dOth  1892  R,  sold 
all  her  rights  to  the  plaintiff.  The  plaintiff  further  alleged  that  he 
obtained  from  A.  L*  on  March  2drd  1893  a  sale-deed  of  any  rights  that 
he  might  still  have  had  in  the  six  plots  first  mentioned  as  the  heir  of  A^  P« 
He  contended  that,  either  under  his  purchase  from  R  in  May  1892  or 
under  the  deed  of  March  1893,  be  acquired  the  right  to  redeem  tho  mort- 
gage of  1875  fio  far  as  the  six  plots  were  concerned, 

*  Against  the  deeree  of  A.  6abonadlero»  Bsq.,  Dist^t  Jw^  Hi^oi, 
dated  SSth  June  1900,  confirming  thd  decree  of  Euar  Parmanand,  Subordinate 
ladge,  Unaor  dated  30th  January  1900. 
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Lftcbmi  As  regards  the  remaining  fonr  plots  the  plaintiH  aaid  tbat  A,  P,  wu 

Karairi  and     the  superior  proprietor  and  A,  L.*the«undcr-propri6tor  of  them  ;  tbat  A,  p, 

^^^   ®'         by  the  deed  of  1875  mortgaged  both  his  own  and  his  son's  right ;  tbat  hi 

Babu  Sheo      the  plaintiff  parcbased  the  under-proprietary  right  from  A.  L,  on  Aagost 

"^and  otbcrs^^   17th  1896  and  thus  acquired  the  right  to  redeem  the  mortgage  of  1875 

in  reipect  to  these  plots.    It  was  proved  thai  defendants  1  and  2  by  deeds 

of  November  1877  and  July  1879  had  purchased  the  suparior  proprieta7 

right  in  these  plots.  1  In  the  mortgage  of  1875  A.  P.  did  not  specify 

exactly  what  sort  of  tight  he  was  mortgaging. 

Regarding  the  first  siz^^plots  it  was  found  that  they  did  not  originaHy 
form  part  of  the  four  biswas  share  of  22.  D.,  but  were  tlie  joint  property 
of  all  the  co-sharers  ;  that  R,  D.  had  no  right  to.  mortgaj^e  them  bjit  diJ 
go  ;  that  the  mortgage  was  taken  over  by  A,  P,  and  redeemed  by  B,  wli^ 
then  obtained  possession  of  the  share.  Tlie  six  plots  in  question  we:e 
subsequently  upon  a  partition  of  a  village  allotted ;,  io  K  ixs  part  of  tb 
four  bis  was  share, 

Seldf  that  the  acquisition' -by  the  plaintiff  of  the  under-propiietary 
right  in  the  four  plots  above-mentioned  could  not  entitle  him  to  redeem 
the  mortgage  of  the  superior  right. 

nddf  that  the  first  mentioned  six  plots  baring  been  mortgaged  by  R.  D. 
as  a  separate^property  and  sub-mortgaged  to  the  father  of  defendants  1  aiul 
2,  and,  having  become  on  partition  the  separate  property  of  the  owner  of 
the  share,  the  mortgage  and  sub-mortgage  were  as  valid^as'if  the  plots  bai 
%11  along  been  the  separate  property  of  tiie  owner  of  the  shara. 

Eeld  also,  that  a  sub-mortgagee  is  a  person  who'has  an  tinterest  in  tb^ 
mortgaged  property  within  the  meaning  of  of  s.  86  of  the  Transfer  of  Pro- 
perty Act,  and  that  he  should  be  made  a  party  to  a  suit  for  redemption  of 
the  original  mortgage.  In  such  a  suit^the  mortgagor  should  first  be  given 
an  opportunity  of  redeeming  the^mortgago  made  by  him  and  securing  pos- 
session of  the  whole  property,  and  if  he  fails  to  do  so  the  mortgagee  Blionld 
be  given  an  opportunity  of  redeeming  the  sub-mortgage  made  by  him  and 
secnring  possession  of  the  property  affected  by  it. 

Held  also  further,  that  the  sale-deed  of  May  30th,  1892,  executed  by 
E,  in  favour  of  the  plaintiff  included  the  right  to  redeem  that  portion  of  bis 
share  which  was  held  in  mortgage  by '.the  father  of  the  defendants  1  aud  2. 

For  Appellant.— B.  Bhairon  Prasad,  B.  Salip  Ram  and 
Pt.  Raghuhar  Dayah 

For  Rkspondbnt— B.  Uvari  DayaU 
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Chamibr,  a.  J.  C»— This  was  a  suit  for  redemption  of  a  mort- 
gage.   The!  plaintifiFs'   case   was  that  Ram   Dayal  owned  a  4 
"biswas   share   in   Bhagwant   Nagar  which   included    sir  lauds 
Nos.  109,  110,  111,  112,  113  and  115;  that  Ram  Dayal  in  1850 
A.  D.  mortgaged  the  share  and  the  ^ir  land  to  one  Ram  iNarain, 
who  in  turn  sub-mortgaged  to  Jae  Gopal  Misr;  that  Ram  Dayal 
'died     leaving   a   son    Baldeo  Prasad   during  whose  minority 
Ambika  Prasad   the   lambarder  of  the  village  in  virtue  of  the 
jposition  as   a  co-sharer   in   the  village  paid  off  the  mortgage 
effected  by  Ram  Dayal,  obtained  possession  of  the  property  and 
held    it   as  a   mortgagee   himself;  that  thereafter  on  June  28th 
1875   Ambika   Prasad    mortgaged   the   plots   above-mentioni&d 
with   four  others  Nos.   180,    183,   186  and  196  to  Chakrapan, 
father  of  the  defendants  No.  1  and  2  for  Rs.  170.    This   b  the 
mortgage  which  it  is  now  sought  to   redeem. 

As  regards  the  first  six  plots  the  plaintiff  makes  out  his 
title  thus*  He  says  that  on  February  26th  1880  Baldeo  Prasad 
redeemed  the  mortgage  of  the  properly  and  obtained  possession 
of  the  share  from  Ambika  Prasad  but  did  not  obtain  pessession 
of  the  plots  which  were  in  possession  of  the  sub-mortgagee 
Chakrapan;  that  on  January  20th  1887  Baldeo  Praead's  widow 
Raja  Beti  acquired  from  Auseri  Lai  the  sou  of  Ambika  Prasad 
the  right  to  redeem,  the  sub-mortgage  of  1875  and  that  on 
May  30th  1892  Raja  Beti  transferred  all  her  rights  to  the 
plaintiff. 

The  plaintiff  also  says  that  he  took  the  precaution  of  obtain- 
ing from  Auseri  Lai  on  March  23rd  1893  a  sale-deed  of  any 
rights  that  he  might  still  have  in  the  six  plots  first  above-men- 
tioaed  as  the  heir  of  Ambika  Prasad. 

He  contends  that  either  under  his  purchase  from  Raja  Beti 
in  May  1892  or  under  the  deed  of  March  1893  just  mentioned 
he  has  acquired  the  right  to  redeem  the  mortgage  of  1875  so 
far  as  these  plots  are  concerned* 

/  .  As  regards  the  remaining  four  plots  the.  plaintiff  says  that 
Ambika  Praiad  was  the  superior  proprietor  aud  his  son  Auseri 
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imOm^  Lai  the  trnder-proprietor  of  tbem,  Uiat  nererUieless  Aminkt 

^'wtt^*  !*'*»•*  ^7  *«  d«*d  of  1875  mortgaged  both  hia  own  and  hii 

BabB''*Sb«)  ^°''  "g^*"'  *"'*''  *»«  t^«  plaintiff  parchased  the  nnder-ptopri*. 

Day»i  Sineh  (ary  right  from  Avseri  LsA  on  Angnst  17th  1896  and  has  thu 

and  othera.  ^^^^jj^^^j  jj^^  ^j^j^j  j^,  redeem  the  mortgage  of  1875  in  jrespeot 

to  these  plots. 

It  inriU  be  conTement  to  dispose  first  of  the  pkintlfis'caM 
regardiag  the  foor  plots.  It  has  been  proved  that  defendanti 
.l«oid3b7dre«toollToTemberl877and  Jnlj  1879  ptmshusd 
the  snperior  proprietary  rights  in  these  plots.  In  the  mortgage 
•of  1875  Ambikft  Prasad  did  not  specify  exactly  what  sort  of 
rigbt  be  was  mortgaging,  and  therefore  nntil  the  contrary  is 
.esitabliflbed  it  mnst  be  pre«uned  Uiat  he  mortgaged  his  own 
•right, ».  *.,  the  snperior  proprietary  right.  That  right  has  been 
acqnired  by  defendants  I  and  2.  The  acquisition  by  the  plun- 
tiff  of  the  under-proprietary  right  in  the  plots  cannot  entitle 
him  to  redeem  the  mortgage  of  the  superior  right  though  it 
may  entitle  him  to  sue  for  possession  of  the  plots  as  an  nnder- 
proprietor.  I  agree  with  the  Court  below  that  as  regards  these 
four  plots  the  plaintiffs'  suit  must  stand  dismissed. 

Regarding  the  other  six  plots  the  lower  appellate  Court  b«s 
found  that  they  did  not  originally  form  part  of  the  4  biswM 
ahare  of  Bam  Dayal  but  were  the  joint  property  of  all  the 
co-sharers;  that  Bam  Dayal  had  no  right  to  mortgage  theiB 
but  did  so;  that  the  mortgage  was  taken  over  by  Ambika 
Prasad  and  ultimately  redeemed  by  Baldeo  Prasad  whoUien 
obtained  possession  of  the  sbare.  This  redemption  was  nolby 
means  of  a  suit  but  was  effected  out  of  Court.  Theleatwd 
judge  did  not  consider  what  effect  the  redemption  of  his  mo* 
cage  bad  upon  the  sub-mortgage  in  favour  of  P»»k«!«»:.!; 
be  held  that  as  the  plots  in  qnestion  had  been  upon  a  parbb« 
of  the  TiUage  alWed  to  Baja  Beti  as  part  of  the  4  b";"^ 
,*nd  fls  du>  had  traiwferred  the  entire  share  to  the  phuntia  «» 
hitter  was  entitled  to  redeem  the  mortga|5e  of  1875. 

In  appeal  to  this  Conrt  the  defendants,  the  s^l'-^o'*^' 
cont^d  that  a'  mortgagT  is  neither  bmd  V  •  nnUa^HiS^ 
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Bor  entitled  to  redeem  it  and  therefore  when  Baldeo  Prasad       Lachmi 

redeemed  the  principal  mortgage  on  February  86th   1880  he  ^^^  another 
became  entitled  .o  possession  as  against  the  snb-mortgageea         ujau 

inrho  thereupon  became  trespassers  and  that  as  they  have  main-  jy^^jsi  Siogh 

tained  their  possession  for  more  than  12  years  the  suit  as  against  "id  othw. 
them  is  barred  by  limitation. 

The  plaintiff  contends,  fintly^  that  a  mortgagor  is  bound  by  a 
sub-mortgage  (j.#.,  cannot  disregard  it)  and  is  entitled  to  redeem 
it.  S^condljf^  that  a  mortgagor  on  redeeming  a  mortgage  acquired 
all  the  rights  of  the  mortgagee  including  the  rights  to  redeem 
a  sub-mortgage  and  that  therefore  Baldeo  Prasad,  whose  rights 
were  now  vested  in  the  plaintiff,  had  on  February  26th  1880 
acquired  the  right  to  redeem  the  mortgage  in  suit  and 
thirdly  J  that,  if  upon  the  redemption  in  February  1880  the  right 
to  redeem  the  sub-mortgage  did  not  pass  to  Baldeo  Prasad,  it 
must  have  remained  with  the  mortgagee  Ambika  Prasad 
in  which  case  it  passed  to  Raja  Beti  under  the  deed  of  January 
20th  1887  and  from  her  to  the  pkintiff  on  May  80th  1892  or  if 
the  deed  of  January  20th  1887  was  not  effectual  tho  right 
remained  with  Ambika  Prasad  and  on  his  death  passed  to  his 
son  Auseri  Lai  and  from  him  to  the  plaintiff  under  the  deed  of 
March  23rd  1893. 

Upon  the  first  of  these  contentions  the  defendants  join 
issue  ;  to  the  second  they  reply  that  a  mortgagor  does  not  by 
redemption  of  a  mortgage  acquire  a  right  to  redeem  a  sub- 
mortgage and  that  if  Baja  Beti  acquired  such  a  right  it  was  in 
no  way  connected  with  her  ownership  of  the  i  biswas  share  and 
that  there  was  nothing  in  the  deed  of  May  80th  1892  which 
operated  to  pass  that  right  to  the  plaintiff. 

To  the  third  of  these  contentions  the  defendants  reply  that 
the  plaintiff  took  nothing  by  his  purchase  on  March  23rd  1893 
from  Auseri  Lai  for  Auseri  Lai  had  already  on  January  20th 
1887  sold  all  his  remaining  rights  to  Raja  Beti. 
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(iantlD*  ^   ^^^^  ^^^  ^^^  ^^  ^^^^  ^^^  ^^^^  ^^  ^^®  ^^^  ^'^  ^®  ^^^ 

and  another,   iions  put  forward  bjr    either  aide  becaiise  neither  of  the  Goorb 

Babu  Sh«o     hoiow  has  done  bo. 
Dajal  Sfegh 

era,  ^j^j^^  questions   for  decision    are  :    (1)    can  a  mortgagor 

redeem  a  sub-mortgage  ? 

(2)  Did  the  right  to  redeem  the  sub-mortgage  pass  to 
Baldeo  Prasad  when  he  redeemed  the  head  mortgage  in  Feb« 
ruary  1880. 

(3)  If  not  did  the  right  pass  from  Ambika  Prasad  io 
Raja  Boti  under  the  deed  of  January  20th  1887  and  from  Raja 
Beii  to  the  plaintiff  under  the  deed  of  May  80th  1892  ot  from 
Auseri  Lai  to  the  plaintiff  under  the  deed  of  March  23rJ 
1893. 

The  plaintiff  *8  pleader  urged  that  the  defendants  having 
In  the  lower  appellate  Court  expressly  abandoned  the  point  now 
taken  by  them  should  not  be  allowed  to  put  it  forward  again. 
But  I  find  that  all  that  the  defendants  did  in  the  lower  appellate 
Court  was  to  abandon  certain  points  taken  in  their  memoran- 
dum of  appeal  to  that  Court  and  the  point  now  taken  does  not 
appear  in  that  memorandum. 

The  circuqistance  that  the  six  plots  in  question  did  not 
specially  belong  to  the  4  biswas  share  of  Ram  Dayal  at  tbe 
time  of  the  original  mortgage  or  even  at  the  time  of  the  sab- 
mortgage  does  not  affect  the  case.  Bam  Dayal  mortgaged  them 
as  his  separate  property  and  they  were  sub-mortgaged  to  the 
father  of  defendants  1  and  2.  They  subsequently  became  on 
partition  the  separate  property  of  the  owner  of  the  share  and 
the  mortgage  and  sub-mortgage  are  as  valid  as  if  the  plots  bad 
all  aldng  been  the  separate  property  of  the  owner  of  the  share* 
'  Act  tV  of  1882,  8.  43  and  Ajijuddin  v.  Sheik  Sudan  (1)  See 
also  Byjnath  y.  Rumooden  Chowdhry  (2). 

[IJ    I  L.  B.,  18  Mad.,  402.  [21    L.  B.,  1, 1.  A.,  106. 
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The  few  reported  oases  that  there  are  in  India  eoneerning 
the  rights  and  liabilities  of  a  mortgagor  and  a  snb-mortgagea 
disclose  a  remarkable  difiference  of  opinion  upon  the  subject* 

In  Oanga  Pmshad  v.  ChunniLal  (I)  it  was  held  that  a  sub- 
mortgagee  is  not  entitled  to  sne^the  mortgagor  and  mortgagee 
for  sale  of  the  mortgaged  property.  From  this  it  would  seem 
to  follow  that  a  mortgagor  ought  not  to  implead  a  sab-mort- 
gagee in  a  snit  for  redemption  and  conld  not  redeem  the  sab- 
mortgage,  in  fact  that  there  is  no  privity  whatever  between 
a  mortgagor  and  a  snb-mortgagee. 

In  MUri  Lai  v.  Abdul  Aziz  Khan  (2)  I  followed  that  deci- 
aion  becanse  I  consider  that  I  was  bonnd  by  it,  bat  as  my 
judgment  shows  I  doubted  the  correctness  of  it. 

In  the  report  no  reasons  are  given  for  the  decision.  It 
probably  rests  upon  the  view  taken  by  the  majority  of  the 
Court  in  MaJta  Din  Kasoodhany^  Kazim  Hussain  (8)  with  regard 
to  the  meaning  of  the  term  **  property  "  in  Act  IV  of  1862  a 
view  which  is  not  shared  by  the  High  Courts  of  Calcutta  and 
Madras  or  by  this  Court.    See  1  Gudh  Cases,  105  at  p.  110. 

On  the  other  hand  io  Narayan  VUnal  v.  Oanoji  (4)  it  was 
held  that  in  a  suit  for  redemption  against  a  sub-mortgagee  an 
account  should  be  taken  not  only  as  between  the  mortgagor 
and  mortgagee,  but  also  between  the  mortgagee  and  the  snb- 
mortgagee ;  and  in  MiUku  Vijia  v.  Venkata  Challam  (5)  it  was 
held  that  a  sub-mortgagee  may  sue  for  sale  of  the  mortgaged 
property  in  cases  and  in  circumstances  which  would  have 
entiled  the  mortgagee  to  claim  such  relief.  According  to 
these  cases  the  rights  and  liabilities  of  a  sub-mortgagee  are 
much  the  same  in  India  as  they  are  in  England. 

The  only  ground  for  contending  that  the  sub-mortgagoe 
ocoupiee  a  different  position  in  India  is  that  in  the  case  of 
simple  and  usufructuary  mortgages  the  ownership  of  the  pro- 
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perty  is  not  even  in  Form  transferred  to  the  mortgagee  as  in 
the  case  of  English  mortgages  and  mortgages  by  way  of  con- 
ditional sale.  This  matter  is  dealt  with  in  the  Madras  case  just 
cited.  It  appears  to  me  that  this  affords  no  reason  for  not 
Implying  the  English  mles,  for  npon  a  mortgage  mther  simpio 
or  nsnfmctnary  an  interest  at  least  in  the  property  is  tranifened 
to  the  mortgagee.  Moreover  the  mles  applied  by  the  Eogliih 
Conrts  have  nothing  to  do  with  the  dronmstanoel  that  npon 
an  English  mortgage  the  mortgagee  acqnried  the  'legal*  estate, 
and  sections  86  and  92  of  the  Transfer  of  Property  Act  leem 
to  provide  expressly  for  6nb*mortgageis. 

It  appears  to  me  to  be  clear  that  a  sub-mortgagee  b  a 
person  who  has  interest  in  the  mortgaged  property  within 
the  meaning  of  sections  85  of  the  Transfer  of  Property  Act  and 
that  he  should  be  made  a  party  io  a  suit  for  redemption  of  th« 
original  mortgage. 

The  form  of  the  decree  which  according  to  English  law  and 
according  to  the  Bombay  case  cited  above  should  be  passed  in 
such  a  case  shows  what  the  rights  of  the  parties  are.  Accounts 
should  be  taken  between  the  mortgagor  and  mortgagee  and 
also  between  the  mortgagee  and  the  sub-mortgagee  and  the 
mortgagor  should  de  declared  to  be  entitled  to  possession  of  tbe 
property  upon  payment  into  Court  of  what  is  due  to  his  mortgagee 
or  upon  payment  to  the  sub-mortgagee  of  the  sum  due  to  him 
not  exceeding  tbe  sum  due  to  the  original  mortgagee  and  on  pay- 
ment of  the  residue  if  any  of  what  is  due  to  the  original  mort- 
gagee. The  decree  should  also  provide  that  if  the  mortgagor  faib 
to  make  such  payment  he  shall  be  debarred  of  all  right  to  redeem 
the  property  or  that  the  property  shall  be  sold.  A  further  period 
should  be  provided  within  which  the  mortgagee  should  pay 
what  was  due  to  the  sub-mortgagee  and  it  should  be  declared 
that  in  case  of  default  the  mortgagee  shall  be  debarred  of  all 
right  to  redeem  the  property  mortgaged  by  him  or  that  th« 
property  shall  be  sold. 

In  other  words  in  such  a  suit  the  mortgagor  would  first  be 
given  an  opportunity  of  redeeming  the  mortgage  made  by  him 
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and  leonring  possesiion  of  the  ^hole  property  nnd  if  he  &iled       Lachmi 

to  do  BO  the  mortgagee  would  be  given  an  opportunity  of  redeem-  ^^  J*n*\^ 
ing  the  sub-mortgage  made  by  him  and  securing  (possession  of  t. 

the  property  aflfected  by  it.  ijjjj'  g Jfg,^ 

In  February  1880  when  Baldeo  Prasad  redeemed  the  ^"^  ^*^*"' 
original  mortgage  he  was  entitled  to  pay  off  the  sub-mortgage 
out  of  the  amount  due  by  him  upon  the  orginal  mortgage  ; 
and  he  could  not  obtain  possession  of  the  six  plots  without  doing 
80,  but  he  did  not  do.  It  is  not  suggested  that  after  1880  he 
did  anything  to  forfeit  that  right.  It  therefore  passedlo  his 
widow  and  aa  the  terms  of  the  sale-deed  of  May  30th  1892 
executed  by  Raja^^Beti  in  favour  of  the  plaintiffs  are  very  wide 
and  include  all  rights* appertaining  to  the  share  I  hold  that  the 
deed  included  the  right  to  redeem  that  portion  of  the  share 
which  was  held  in.mortgage  by  the  father  of  the  defendants 
1  and  2. 

The  mortgagee  Ambika  Prasad  also  as  already  shown  had 
a  right  to  redeem  to  sub-mortgage.  It  passed  to  his  son 
Auseri  Lai  who;Bold,  it  to  Baja  Beti  but  this  right  (the  mort- 
gagee's right  of  redemption)  was;not  incident  to  the  ownership 
of  the  4  biswaa  share  and  there  is  nothing  in  the  deed  of  May 
80th  1892  which  would  pass  it  to  the  plaintiff. 

As  Auseri  Lai  on  January  20th  1887  had  sold  the  right  to 
redeem  the  sub-mortgage  to  Raja  Beti  he  could  not  sell  it  again 
to  the  plaintiff  on  March  23rd  1893.  The  plaintiff^s  therefore 
took  nothing  by  that  deed. 

1  hold  Itherefore  that  the  mortgagee's  right  to  redeem  the 
Bub-mortgage  has  not  passed  to  the  plaintiff ;  but  that  the  right 
of  redemption  which  was  originally  vested  in  the  mortgagor 
Baldeo  Prasad  is  now  vested  in  the  plaintiff.  It  only  jemaius 
to  ascertain  upon  what  terms  he  is  entitled  to  exercise  the 
right. 

The  share  of  the  mortgage-money  payable  in  respect  of  the 
plots  in  suit  is  Es.  138.  The  amount  which  the  sub-mortgagees 
shQuld  have  paid  annually  to  their  iinmediate  mortgagor  was 
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Rfl.  7-ld-2.    Non-payment  of  that  snm  for  18  years  cleared  off 

LtohBii      tbe  mortgage.    The  plaintiff  is  therefore  not  bound  to  pay  any- 

(Twlother   *^"^S  *^^®  defendants  but  as  the  defendants  hare  been  in  pos- 

V.  session  for  eight  years  since  the  mortgage-money  was  discharged 

Dayal  Siagh    ^^^  plaintiff  is  entitled  to  the  profits  of  those  years.     The  khasra 

aad  others*    for  1308  Fasli  shows  that  the  plots  were  let  at  Bs.  40-8-0.    I 

assess  the  amount  due  to  the  plaintiff  up  to  the  present  date  at 

Bs.  SOO. 

I  dismiss  tbe  defendants'  i^ppeal  and  upon  the  objections  of 
the  plaintiff  I  eei  aside  the  decrees  of  the  Courts  below  and  past 
9k  decree  against  defendants  1  and  2  for  Rs.  200  with  interest 
from  this  date  till  realization  at  6  per  cent,  per  annum  also  for 
possessioQ  of  fields  No.  109,  110»  111,  112,  113.  and  115  in 
mama  Bhagwant  Nagan  The  defendants  may  cut  down  and 
oaarry  away  the  trees  now  on  the  land  proTided  that  they  do  so 
within  two  months  from  this  date  but  this  will  not  prevent  this 
plaintiff  from  attaching  the  trees  in  execution  of  his  decree. 

As  Ae  plaintiff  has  succeeded  except  in  regard  to  4  plots  of 
land  I  direct  that  defendants  1  and  2  do  pay  him  two-thirds 
of  his  costs  in  all  three  Courts. 
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BENCH. 

FIRST  CIVIL  APPEAL,  No.  49  OP  1901.* 


Before  Mv.  Macleod  and  Mr.  Chamier. 

Itbaj  Euab    (Defendant)  v.  Baoha  Mahadso    Euar^        1902 
minor   tinder    the  guardianship  of  her  father,  Raja  Nar^odc    ^™*  ^^* 
Bahadur  Pal  Singh  (PZafnti/). 


Oral  gift  in  favour  of  daughter  of  part  oftaluka  by  talubdca^^m 
Oral  gift  of  land  be  fere  Transfer  of  Property  Aet-^Preeumption 
a$  to  nature  of  estate  taken  by  female  under  oral  gift^^Act  I  of. 
18&9,  ss.  13  clause  (1)  and  ii—Bindu  Law. 


The  plaintiff  claimed  poasessioQ  of  two  Yiliagea  forming  part  of  a 
taluka. 

Her  case  was  that  in  1880  S.  B,  the  then  talukdar  made  an  oral  gift 
of  the  two  villages  to  his  daughter  /  by  way  of  shanhalp  and  placed  hei 
in  poitession  thereof;  that  J  remained  in  possession  till  her  death  io 
January  1899  when  S  son  of  N  brother  of  S.  B.  managed  to  induce  tho 
revenue  authorities  to  place  him  in  possession  instead  of  recognizing  th# 
plaintiff  who  was  Ts  daughter  as  entitled  to  succeed  her  mother;  heno« 
this  suit  against  the  defendant  who  waa  his  widow. 

Upon  the  death  of  S,  B.  in  1886  a  dispute  arose  between  his  widow 
and  his  brother  j^,  and  a  suit  between  them  was  settled  upon  terms  stated 
in  a  petition  of  June  Ist,  1887  of  which  Olaose  {%)  ran  thm:'^ 

"The  two  villages  were  given  by  8,  B.toJ  at  her  marriage  by  way 
of  shankalp.  They  have  been  in  her  possession  op  to  the  present  time 
free  from  all  demands  and  in  accordance  with  the  gift  of  the  d)9cea8«d 
8.  ^.  We  the  parties  by  common  eonsent  have  given  the  two  villages  lo 
her  rent-free  generation  after  generation  without  the  power  to  mortgage^ 
sell,  or  give  away  the  same,  and  the  said  daughter  shall  keep  possession 
^^reof  and  receive  the  profits.  We  shall  have  nothing  to  do  with  thea 
but  they  shall  remain  part  of  the  taluka." 

*  Against  the  decree  of  Munshl  Abdissalam  Khan,  fifubordUinte  Judgep 
Bahraiohy  dated  5th  February  1001. 
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Itraj  Kuar  ^  ^^^^  ^^  ^^^  ^^^  ^^^  succeeded  hy  Lie  son  8  who  died  in  June  18M 

«.  and  was  succeeded  by  hia  widow,  the  defendant. 

Bacha 
M^adeo  The  defendant's  case  was  that  the  Tillages  were  not  given  to  J  by 

^*  way  of  Blianhalp  but  were  alloted  to  her  by  way  of  maintenance,  that 
under  Act  I  of  1869  a  gift  could  not  be  made  to  J  of  part  of  the  taluka 
except  by  a  registered  deed.  It  was  proved  that  J  was  no  party  to  the 
compromise  nor  had  she  any  knowledge  of  it  and  that  her  possession  of 
Tillages  had  lasted  for  over  thirteen  years.  Beyond  the  fact  that  the 
villages  were  given  in  $hanhalp  there  was  very  little  evidence  as  to  the 
terms  #f  the  gift. 

Eeldf  that  upon  the  question  whether,  if  the  terms  of  a  gift  to  s 
female  made  before  the  Transfer  of  Property  Act  are  not  proved  the 
gift  should  be  presumed  to  be  of  a  heritable  estate  or  only  of  a  life 
estate  in  the  lands  given,  there  is  no  presumption  either  way. 

ffeldf  also  upon  the  authority  of  Select  Case  No.  2SS  that  clause  (1) 
of  section  13,  of  Act  I  of  1869  referred  to  a  person  or  persons  who 
would  in  fact  have  succeed  under  the  Act  or  under  the  personal  law 
if  the  Act  had  not  been  passed  and  that  J  was  a  person  who  would 
under  the  Hindu  law  have  succeeded  to  an  interest  in  the  estate  of  her 
father  and  therefore  could  take  under  an  oral  gift  by  him. 

.  Eeld  also,  that  S,  B.  gaVe  the  villages  to  Jin  tihanhalp\  that  the  donee 
took  a  heritable  estate  in  the  villages  and  that  her  rights  were  not  afiEected 
by  the  compromise  of  1887  to  which  she  was  not  a  party;  that  such  gift 
was  permissible  under  section  13  of  Act  I  of  1869;  and  that  if  it  was  not 
permissible  the  defect  in  *Ps  title  was  cured  by  her  exclusive  possession  of 
the  villages  for  over  thirteen  years. 


Fob  Appbllants. — Mr.  E,  A.  Howard. 

Fob  Bbspokdbnt. — M.  Mohammed  Nasim  and  B.  Batdeo  Lal^ 

Chamibb,  a.  J.  C. — ^The  plaintiff  in  this  suit  claims  posses- 
aion  of  two  Tillages  forming  part  of  talnka  Gangol  in  the 
Bahraich  District.  Her  case  is  that  in  1880  her  mother  Jagat- 
pal  Euar,  then  a  girl  of  about  9  years  of  age,  was  married  to 
Narendr  Bahadur  Pal  of  Mahson  in  the  Basti  District;  that  on 
Che  occasion  of  the  marriage  Raja  Sitla  Bakhsh  Singh  theit 
talukdar  of  Ghingol  made  an  oral  gift  of  the  two  villages  to  Ja- 
gatpal  Kuar  by  way  Of  shankalp  and  placed  her  in  possession 
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thereof;    that  Jagatpal  Kaar    remained  in  possession  till    her       ^^^  ^^ar 
death  in  January  1899  when  Raja  Saraj  Pragash  son  of  Narpat         Baoba 
Singh  brother  of  Raja  Sitla    Bakhsh  managed   to   indnce   the  Vuar! 

revenue  authorities  to  place  him  in  possession  instead  of  recogniz- 
ing  the  plaintiff  as  entitled  to  sncceed  to  her  mother* 

Hence  the  present  snii. 

It  is  common  ground  that  upon  the  death  of  Raja  Sitla 
Bakhsh  in  1885  a  dispute  arose  between  his  widow  Sukhraj 
Kuar  and  his  brother  Narpat  and  that  a  suit  between  them  was 
settled  upon  terms  stated  in  a  petition  of  June  1st  1887  by 
both  parties  attested  by  witnesses  and  registered  and  then  filed 
in  Court.  Clause  (2)  of  the  petition  runs  thus — *Uhe  two  villages 
Udhama  and  Mudharna  were  given  by  Raja  Sitla  Bakhsh  to 
Jagatpal  Euar  at  her  marriage  by  way  of  shankalp.  They 
have  been  in  her  possession  up  to  the  present  time  free  from  all 
demands  and  in  accordance  with  the  gift  of  the  deceased 
Raja  (mutabtk  diye  hu^  Rajah  he)  the  parties  by  common  con- 
sent have  given  the  two  villages  to  her  rent-free  generation 
after  generatian  without  the  power  to  mortgage  sell  or  give 
away  the  same  and  the  said  daughter  shall  (or  may)  keep  pos- 
session thereof  and  receive  the  profits.  We  have  nothing  io 
do  with  them  but  they  shall  remain  part  of  the  taluka." 

The  plaintiff  states  that  Jagatpal  Euar  was  no  party  to 
the  compromise  nor  had  she  any  knowledge  of  it  therefore  Jagat- 
pal Euar  was  not  bound  by  that  portion  of  it  which  is  incon* 
sistent  with  her  having  an  absolute  proprietary  right  in  the 
villages  especially  as  they  were  given  by  Sitla  Bakhsh  in 
perpetuity. 

Raja  Narapat  Singh  died  in  1892  and  was  succeeded  by 
his  own  son  Suraj  Pragash  who  died  in  June  1899.  The  defen- 
dant is  the  widow  of  Suraj  Pragash.  Ber  case  is  that  the  villages 
were  not  given  to  Jagatpal  Euar  at  her  marriage  or  by  way  of 
shankalp  but  were  allotted  to  her  for  her  maintenance  at  tho 
time  of  her  gama^  that  under  Act  I  of  1869  a  gift  could  not  bo 
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ItrAJ  Kuar      made  to  Jagatpal  Kuar  of  part  of  the  taluka  except  by   a  regi*- 
^Uft         tered  deed;  that  the  admission  of  the   shankalp  in  the  compro- 
MJiadeo       mise  was  inserted  at  the  instance  of  Sukhraj  Kuar;  that   Narpat 
Sing  did   not  know  the  fact  and   intended  only  to   give  tho 
villages  to  Jagatpal  Kuar  by  way  of  maintenance  for  life. 

By  way  of  replication  the  plaintifiTs  pleader  stated  in  the 
Court  below  that  the  gift  to  Jagatpal  Kuar  did  not  require  a 
registered  deed  but  that  in  any  <:ase  the  absence  of  such  a  deed 
was  immaterial  for  Jagatpal  had  acquired  title  by  adverse 
possession.  He  contended  that  by  the  compromise  Narpat 
Singh  liad  abandoned  all  proprietary  right  in  the  villages  and 
that  the  plaintiff  could  rely  upon  the  compromise  so  far  as 
it  was  iu  her  favour. 

There  was  some  pleading  about  a  custom  wherel>y  daughters 
were  excluded  from  inheritance  in  the  Gangol  family  but  no 
attempt  was  made  to  prove  it« 

The  judgment  of  the  Subordinate  Judge  is  obscurely  worded 
and  in  parts  is  exceedingly  diiEcult  to  translate  but  this  much 
1  think  is  clear; — He  rejected  the  evidence  of  the  witness 
Chandi  Prasad  but  he  believed  the  rest  of  the  oral  evidence 
so  far  as  it  did  not  conflict  with  the  documentary  evidence 
and  he  held  that  the  villages  had  been  given  to  Jagapal  Kuar 
at  her  marriage  witliout  power  of  aliention;  that  such  a  gift 
was  invalid  under  Act  £  of  1869;  that  Jagatpal  Kuar  had  not 
acquired  title  by  adverse  possession;  that  all  parties  were  bound 
by  the  compromise  and  that  as  it  was  a  registered  document 
Jagatpal  Kuar  acquired  what  it  purported  to  confer  upon  her 
namely  a  heritable,  but  not  a  transfarable  right.  Accordingly  he 
pn^ssed  a  decree  in  favour  of  the  plaintiff  with  a  declaration  that 
she.  had  a  herita  ble  non-transferable  right  in  the  villages. 

The  defendant  has  appealed  contending  that  the  plaintiff 
was  not  eat  itled  to  succeed  upon  a  case  not  put  forward  in  her 
plaint  The  plaintiff  has  filed  a  memorandum  of  objectioni 
under  .  aection  561  of  ih^  Code  of  Civil  Procedure  claiming  a 
decree  for  Full  proprietary  right  either  tinder  the  gift  which 
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she  alleges  was  made  at  the  marriage  of  Jagatpal   Knar  or  on  itraj  ,Kaar 
the  strength  of  adverse   possession.     In  the  last  resort  she  con-        Badm 

tends  that  she  is  entitled  to  rely   upon  the  compromise  of  June  Mahadeo 
1887  as  conferring  the  title  upon  Jagatpal  Kuar. 

The  allegation  that  Sitia  Bukhsh  gave  the  village  to  his 
daughter  in  shankalp  at  her  marriage  is  supported  by  both 
oral  and  documentary  evidence.  Sukhraj  Kuar  deposes  that  she ' 
joined  V7ith  her  husband  in  making  the  shankalp.  Raja 
Narendr  Bahadur  Pal  and  Cliandi  Prasad  swear  that  the  gift 
was  made  in  their  presence.  In  the  compromise  of  1887  it  is 
stated  that  the  villages  were  given  to  Jagatpal  Kuar  by  way 
of  ^hankalj)  (hataur  shankalp)  at  the  time  of  her  marriii(;e 
{wakt-shadi  which  cannot  refer  to  the  gauna).  h\  suit  No.  178 
of  1883  Rani  Jagatpal  Kuar  v.  Ramadhar  and  others  Iluja 
Narpat  Singh  examined  on  solemn  affirmation  said  that  Jagat- 
pal Kuar  was  proprietor  of  the  villages  and  that  the  gift 
to  her  had  been  made  ten  or  eleven  years  before.  The  exact 
date  of  this  deposition  does  not  appear  but  it  may  be 
safely  assumed  that  it  was  made  in  1889  or  181)3.  In  any  case 
the  statement  cannot  refer  to  tiie  gauna  which  admittedly  to:)k 
place  in  or  about  1885,  In  the  face  of  the  documentary  evi- 
dence it  is  impossible  to  accept  the  statements  of  the  Defendant's 
witnesses  that  the  villages  were  given  at  the  giuni.  They  say 
that  the  gift  was  made  because  there  was  a  dispute  going  on 
about  the  Malison  Uaj  but  the  report  of  the  case  Sartaj  Kuari 
V.  Deoraj Kaari  (I }  shows  that  the  dispute  must  have  been  going 
on  at  the  time  of  the  marrige  in  1880  and  may  as  well  have 
been  the  reason  for  making  the  gift  in  1880.  Jagatpal  Kuar 
was  being  married  into  a  good  family.  Her  father  was  a 
wealthy  man  and  she  was  his  only  child.  It  was  only  natural 
for  him  to  give  her  some  property  at  her  marriage.  In  my 
opinion  it  has  been  satisfactorily  proved  that  the  villages,  were 
given  to  Jagatpal  Kuar  by  way  of  shankalp  at  her  marriage.  I 
cannot  say  that  I  believe  the  plaintiff's  witness  Jaigopal  lial  who 
in  his  anxiety  to  show  that   possession    was    transferred    at    the 

(1)     I.  L,  a.,  10  All.,  272. 
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Itraj  Knar     date  of  the  gift  says  that  he  used  to  explain  the  accounts  of  tbo 

Ba^ha        village  to  Jagatpal  Knar  when  she  was  a  child  of  nine  years 

Hahadeo       old.     It  is  not  proved  that  she  was   placed  in  possession  at  once 

bnt  the  point  is  of  no  importance   for  it  is  common  ground  that 

she  was  in  possession  from  1885  till  1899. 

Beyond  the  fact  that  the  villages  were  given  in  shankalp 
there  is  very  little  evidence  as  to  the  terms  of  the  gift. 

Upon  the  question' whether  if  the  terms  of  a  gift  to  a  female 
made  before  the  Transfer  of  Property  Act  are  not  proved  the  gift 
should  be  presumed  to  be  of  a  heritable  estate  or  only  of  a  life 
estate  in  the  lands  given  I  ^ould  refer  to  the  case  of  Braja  v.  Sri 
Kundana  [1]  where  it  was  held  that  there  was  no  presumptitn 
either  way.  In  the  present  case  both  Sukhraj  Kuarand  Narpat 
Singh  admitted  that  Jagatpal  Kuar  had  a  heritable  estate  in  the 
villages.  There  is  also  the  circumstance  that  the  grant  was  bj 
way  of  shankalp^  Grants  by  way  of  shankalp  have  frequectly 
come  before  this  Court  in  cases  under  sections  52  and  53  of  the 
Land  Revenue  Act  1876  and  have  always  been  regarded  as 
heritable.  (See  the  decision  of  Mr.  Spankie,  A.  J.  C,  in  2nd 
Civil  Appeal  No.  217  of  1893,  Gopal  Ram  v.  Amir  Basan  Khan 
dated  October  22nd  1895).  It  is  noticeable  also  that  the 
defendant's  witness  Bir  Dube  admits  that  what  is  given  in 
shankalp  does  not  revert  and  the  defendant's  witness  Pargash 
seems  to  draw  a  distinction  between  a  gift  for  maintenance  and 
a  gift  in  shankalp. 

I  would  bold  that  Raja  Sitla  Bakbsh  intended  to  confer 
upon  Jagatpal  Kuar  a  heritable  right  in  the  two  villages  ami 
that  he  did  so  as  far  as  he  was  able  to  do  so  by  word  of  month. 

I  would  also  hold  that  her  rights  are  not  afifected  by  the 
compromise  of  1887  to  which  she  was  not  a  party.  Indeed  it 
is  questionable  whether  a  heritable  estate  could  by  act  of  parties 
be  rendered  inalienable  for  all  time. 

Jagatpal  Kuar  held  possession  under  the  gift  from  at  least 
1885  until  her  death  in  January  1899   and   even  if  her  father 

(1)    L.  R.,  26  I,  A.,  OS. 
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was  not  entitled  under  section  13  of  Act  I  of  1869  to  mfike  an  itraj  Kuar 

oral  gift  of  the  villages  to  her  yet  it  would  seem  that  possession  Bacba  Maha- 

maintained   by  her  under  the  gift  for  more  than  thirteen  years  deoKuar. 
would  cure  any  defects  in  her   title. 

Moreover  according  to  the  construction  of  section  13  of 
Act  I  of  1869  which  was  adopted  by  this  Court  as  long  ago  as 
December  1892  Raja  Sitia  Bakhsh  was  not  debarred  from  mak- 
ing an  oral  gift  of  the  villages  in  favour  of  Jagatpal  Knar.  In 
the  case  of  Tirbhutoan  Dot  Ram  y.  Shambku  Dot  Ram  (1)  it 
was  held  by  Messrs.  Burkitt  and  Howell  that  olauso  (1)  of 
section  13  refers  to  a  person  or  persons  who  would  in  fact  have 
succeeded  under  the  Act  or  under  the  personal  law  if  the  Act 
had  not  been  passed.  Jagatpal  Kuar  would  not  have  succeeded 
to  the  estate  or  to  a  portion  thereof  or  to  an  interest  therein 
under  the  porvisions  of  the  Act  for  under  clause  (6)  of  seation 
22  Narpat  Singh  would  have  succeeded  to  the  whole  estate 
absolutely,  nor  would  Jagatpal  Euar  have  succeeded  to  the  whole 
or  to  any  portion  of  her  father's  estate  under  the  Hindu  law 
for  her  mother  Sukhraj  Euar  would  have  succeeded  to  the 
whole  and  held  it  as  a  Hindu  widow  but  Jagatpal  Euar  would 
have  succeeded  to  a  reversionary  interest  expectJmt  upon  the 
death  of  the  mother.  An  expectancy  not  unlike  that  which 
Jagatpal  Euar  would  have  had  was  in  the  case  of  Indar  Kuar 
V.  Jaipal  Kuar  (2)  held  by  their  Lordships  of  the  Privy  Council 
to  be  an  interest  within  the  meaning  of  section  13  of  the  Act. 
At  page  148  their  Lordships  are  reported  to  have  said  with 
reference  to  section  13  and  clauses  (7)  and  (9)  of  section  22  of 
the  Act.  '*  If  the  Maharaja  had  died  intestate  the  minor  widow 
would  have  succeeded  to  a  life  estate  in  the  talukdari  property 
expectant  upon  the  determination  of  the  life  estate  of  the  first 

married  widow It  is  impossible  to  say  that  that 

is  not  an  interest  within  the  meaning  of  section  13  sub-section 
(1)  of  the  Act  of  1869/'  Beyond  the  circumstances  that  under 
*' clause  (7)  of  section  22  of  the  Act  a  senior  widow  takes  for 
her  life  "  while  under  the  Hindu  Law  a  widow  takes  a  woman's 

(1)  Seleot  Case  No.  222,  decided  in  December  1892. 

(2)  L.  R.,  16,  1.  A.,  127. 
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Itraj  Enar      estate  which  is  neither  a  life  estate  nor  an  absolute  estate  there 

Bacija*^  Maha-   ^^  no  distinction  between  the  possession  of  Jagatpal  Kuar  under 

deoKuar.       ^jj^   Hindu  Law  in  the  present  case  and  the   position  of  the 

junior  widow  under  the  Act  in  the  case  before  their  Lordships. 

If  therefore  the  construction  of  section  13  which  was  adopt- 
ed in  Select  Case  No.  222  is  correct  I  would  on  the  authority  of 
the  decision  of  their  Lordships  in  Indar  Kuar  v,  Jaipal  Kuar  [1] 
bold  that  Jagatpal  Kuar  was  a  person  who  would  under  the 
Hindu  Law  have  succeeded  to  an  interest  in  the  estate  of  her 
father  and  therefore  could  take  under  an  oral  gift  by  him. 
The  contraption  of  section  13  adopted  in  Select  Case  No.  222 
hA3  never  been  directly  challenged  by  this  Court  but  in  tho 
reQeni  oti3e  oi  Roe  Jagatpal  Singh  v.  Dalraj  Kuar  [2]  which  is 
now  under  appeal  to  His  Majesty  in  Council  two  Julges  of  tliis 
Court  held,  distinguishing  an  earlier  case  reported  at  page  287 
of  the  same  volume,  that  any  person  mentioned  is  section  22 
ad  a  possible  heir  may  be  said  to  be  a  person  who  "would  have 
succeeded  under  the  provisions  of  this  Act"  within  the  meaninor 
of  section  14^  The  Judges  do  not  refer  to  section  13  or  tho 
decision  in  Select  Case  No.  222.  There  is  some  diffieuUy  in 
applying  this  construction  to  section  13  because  clause  (2^  of 
section  13  would  then  have  to  be  regarded  as  surplusage. 
*  Without  expressing  any  opinion  as  to  the  construction  of 
the  words  "would  have  succeeded"  in  section  14  which  was 
aSopt^d  in  the  case  of  Jaipal  Singh  v.  Balraj  Kuar 
I  think  it  is  sufficient  to  say  that  if  that  construction  is  applied 
to  section  13  Jagatpal  Euar  could  take  under  an  oral  gift  for 
as  a  daughter  she  was  a  possible  heir  under  the  Hindu  law,  no 
custom  having  been  proved  by  which  daughters  are   excluded. 

A    construction  according  to  which  Jagatpal  Kuar   could 

not  take  under   an  oral  gift  was  suggested  by  Lord  (then  Sir 

Horace)  Dc^vey  as  counsel  for  tho  appellant  in  the  case  of  Indar 

Kuar  V.  Jaipal  Kuar  [1]  and  was  urged  upon  this  Court  in 

Select  Case.  No.  222  namely  that  clause  (1)  of  section   13  refers 

only  to  a  person  or  persons  who  would  actually  liave  succeeded 

and   that  where  the  application  of  the  personal  law  is  excluded 

[V]    L  R.  15, 1.  A.,  127  at  page  137, 
[2J    SOudhCases,  120. 
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bj   the   provisions   of  the  Act  [section  22]  and  some  person      Itraj  Knar 
would  have  succeeded  under  those  provisions  it  cannot  he  said    Bacha^*Maha- 
that  any  person   or  persons  '* would ^have  succeeded"  tifader  the       deoKuar. 
personal  law.    According  to  this  view  in  the   present  case  no 
one  '^would  have  succeeded"  under  the  personal  law  because 
Narpat  Singh  would  have  taken  the    whote    estate    undet 
clause  (6)  of  ^section  22. 

The  contention  that  this  was  the  only  construction  which 
did  not  render  clause  (Z)  of  section  13  superfluous  was  met  with 
the  reply  that  the  succession  of  a  younger  son  of  a  talttkdar  or 
grantee  in  list  3  or  5  under  his  personal  law  was  hatred  by  the 
express  limitation  in  the  sanad  that  the  succession  should  there- 
after be'regulated  by  the  rule  of  primogeniture  [section  8  third]. 
It  has  however  been  doubted  whether  the;  sanad  should  bo 
regarded  as  part  of  the  personal  law. 

In  Select  Case  No.  222  Dr.  Howell  relied  upon  a  statement 
by  Sir  John  Strachey  in  the  objects  and  reasons  attached  to  the 
Bill  as  introduced  in  1867,  but  the  section  as  enacted  differs 
from  the  Iclause  in  the  Bill  and  we  have  not  got  Sir  John 
Strachey's  explanation  of  the  section  as  enacted.  Nor  in  my 
opinion  ought  such  explanation  to  be  made  uso  of  in  interpret- 
ing the  section. 

Section  13  was  described  by  their  Lordships  of  the  Privy 
Council  as  "most  difficult''  to  construe.  It  is  probable  that 
their  Lordships'  decision  in  the  case  of  Jagatpal  Singh  v.  Balraj 
Kuar  (1)  will  settle  the  quoAtion^  but  in  the  meantime  I  think 
that  our  proper  course  is  to  accept  the  decision  of  this  Court 
in  Select  Case  No.  222  as  it  has  been  before  the  public  for  more 
than  9  years  and  has  never  been  challenged. 

I  would  hold  that  Raja  Sitla  Bakhsh  gave  the  villages  to 
Jagatpal  Kuar  in  1880  in  shankalp ;  that  the  donee  took  a 
heritable  estate^in  the  villages  and  that  her  rights  are  not  affect- 
ed by  the  compromise  of  1887  to  which  she  was  not  a  party,  thai 
such  a  gift  was  permissible  under  section  13  of  the  Act  of  1869 

[1]    3  Oudh  Caeeff,  120. 
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Itzaj  Kuar      and  that  if  it  was  not  permissible  the  defect  in  Jagatpal  Eaar's 
Bacha'kaha-    '^^^^  ^*^  cured  by  her  ezolnsiTe  possession  of  the  villages  for 
deoJLaar.       oyer  18  years. 

I  would  therefore  dismiss  the  defendant's  appeal  and  npoa 
the  objections  of  the  plaintiff  I  would  set  aside  the  decree  of 
the  Court  below  and  pass  a  decree  in  favour  of  the  plaintiff  for 
proprietary  possession  of  the  villages  in  suit  free  at  present  of 
liability  for  the  payment  of  the  Qovemment  revenue* 

The  question  whether  the  defendant  and  his  successors  are 
bound  for  all  time  to  pay  the  Government  revenue  upon  Ihe 
village  does  not  at  present  arise. 

I  would  give  the  plaintiff  her  costs  in  both  Courts. 

Macliod  .0  J.  C— I  agree. 
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FIRST  CIVIL  APPEAL,  No.  2  OF  1901. 


Before  Mr.  SpanUe. 


BflUlAi  {Plaintiff)  v.  Snai  Balae  (DefendanJt).  ^^^^?r 

Oct.  1$ 
Awkenimerd  o/plami   in  suit  in  which  plaintiff  i$  held  not  a 

minor  at  the  time  of  its  institution — Minor^  suit   on  behalf  cfy 

procedure  m,  when  discovered  that   plaintiff  vms  not  a  minor  at  the 

time  of  institutionr^Pkunt^  amendment  of. 


Ifi  •  Bail  iiiBtitated  on  behalf  of  a  minor  by  his  next  friend  it  wai 
pleaded  in  the  plafintifiE'a  replication  that,  if  the  Ooart  was  of  opinion  that 
the  plaintiff  was  not  a  minor,  the  salt  ought  not  to  be  diamissed,  and  that 
tbeConrt  <*  could  take  his  signatore  on  the  plaint  only."  The  second  and 
third  issues  were  whether  the  plaintiff  was  a  minor,  and  whether,  if  he 
w«re  not,  the  suit  should  be  dismissed.  The  Oourt  decided  these  two  issues 
against  the  plaintiff,  and  at  the  time  it  did  so  it  was  asked  by  the  plaintiff 
for  permission  to  amend  the  p  laint. 

12M  that,  OS  the  suit  was  instituted  with  the  knowledge  and  by  the 
authority  of  the  plaintiff,  the  plaint  could  properly  be  amended  when  the 
Court  decided  that  the  plaintiff  was  not  a  minor. 


Fob  Appbllant.— Mr.  UsufJBusain  Khan. 

Fob  Bbspondbnt.--B.  Ishwari  Prasad   holding  brief  of  B. 

Isvari  Dajal. 

Spakbib,  a.  J.  C— This  is  an  appeal  from  a  decree  of  the 
Subordinate  Judge  of  Partabgarb. 

The  plaintiff  and  the  defendants  Nos.  3  to  9  are  descendants 
of  a  common  ancestor  and  their  native  village  is  Birghat  The 
plaintiff  and  the  defendants  Nos.  8  and  9  are  sons  of  Sheo  Bodlu 
On  the  21st  March  1899  101  bighas,  2  biswas,  and  11  biswansis 
of  land  in  patti  Moti  Bam  in  Mauza  Birghat  were  sold  to  the 
defendant  No.  1.    The  sale-deed  was  executed  by  the  defendants 

*  Against  the  decree  of  M.  Saiyad  Sharaf  All,  Subordinate  Judge,  Partab* 
garb,  dated  3rd  September  1900. 
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Bhulai  Nos.  3  to  9  aad  it  purports  to  be  executed  by  "  SUaldio,  son 
Sheo  Baltk.  ®^  ^^^^  ^^^ "  ^^  Birghat.  The  defendant  No.  2  subsequently 
obtained  a  decree  against  the  defendant  No.  1  and  the  Belleri 
including  "Sitaldin,  son  of  Sheo  Bodh,"  enforcing  his  right  of 
pre-emption.  The  present  suit  was  brought  by  the  plaiotifif 
calling  Kimelf  Bhulai.  He  used  as  a  minor,  by  Ram  Sucliit, 
bis  bsothewn-lftw.  It  was  alleged  In  the  phiztt  U^k  thi  deed 
el  sale  was  executed  by  the  10th  delsndani  Sitaldin^  seM  tf 
Nohar,  yrho  jpifted  in  its  ejy&oution  because  the  defeadaot  Ne»  8, 
the  plaintiffs  brother,  bod  executed  in  his  favour  a  dee  d  of  sale 
of  5  biswas  of  land  in  the  patti,  but  that  his  father's  name  was 
"  nialiciauflly  "  stated  in  the  deed  to  be  Sheo  Bodb,  and  Lis 
place  of  residence  was  similarly  stated  to  be  Birghat  instead  of 
Puira  Tulai ;  that  the  share  of  the  defendants  Nos.  8  to  10  m  the 
101  bighas,  2  biswas,  and  11  btswansis  amounted  to  98  biglws 
and  14  biswas  only  ;  that  the  remainder  was  the  plaintiffs  share; 
and  that  the  defendants  Nos.  3  to  10,  "  in  order  to  obtain  more 
money,  in  bad  faith  "  entered  101  bighas,  2  biswas,  and  11  bia- 
wansis  in  the  sale-deed.  The  plaintiflF  claimed  to  enforce  hia 
right  of  pre-emption  in  respect  of  92  bighas  and  14  biswas. 

The  defendant  No.  2  pleaded  that  ttie  plaintiff  was  not  a 
minor  when  the  suit  was  instituted,  that  his  name  was  Sitaldin 
as  well  as  Bhulai^  and  that  he,  and  not  JSiitftldia  son  of  Nohar, 
executed  the  sale-deed* 

The  Subordinate  Judge  found  tliat  at  the  time  when  the 
suit  was  instituted  the  plaintiff  was  not  a  minor.  He  permitted 
the  amendment  of  the  plaint.  He  found  that  the  plaintif  s 
name  was  Sitaldin  as  well  as  Bhulai,  and  that  the  plaintiff  bad 
executed  the  deed  of  sale  and  he  dismissed  the  suit. 

It  was  contended  fbr  the  respondeoi»  the  defendant  Ko.  2 
that  the  ptaint  couid  not  be  amended,  and  that  the  suit  should 
bave^been  dismissed  by  the  Subordinate  Judge  wlieii  he  found  ttet 
the  plaintifif  was  not  a  minor  at  the  time  when  the  suit  was  iflfl- 
iitoted.  The  appellant^  the  plainti^  disputod  this  point,  and 
abo  urged  that  he  was  a  minor  wimi  the  suit  was  institated* 
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I  think  that  it  U  proved  that  ^ben  tha  suit  was   iostitutdd        Bimlai 
tbd  plaintiff  was  not  a  miaor^     It  is  deax  tliat  tbe  plaintiff's  ^• 

father  was  Dot  alive  in  Jime  I8S8,  wlien  the  defendant  No,  8, 
the  plaintiff's  brother^  and  the  defendant  No.  7  his  nncle,  execut- 
ed a  certain  mortgage-deed.     Both    the  defendants  Nos.  7  and 
8,  who  are  plaintifPs  witnesses,  admit  that   the  plainiifFs  faflier 
was  dead  when  this  deed  was  eseonted.    The  defendant  No.  7 
deposes  that  it  is  sixteen  jears  since  the  plaintiff's  father  died, 
that  is,  that  he  died  in   1684.    The    patwari  deposes  that  he 
became  patwari  in  1293  Fasli,  and   that  the  plaintiff's   father 
was  not  alive  when  he  became  patwari.    The  plaintiff's  brother- 
in-law  deposes  that  the  plaintiff  was   about  9   years  old   when 
bis  father  died.     According  to  the  medical  evidence,    given   in 
June  1900,  the  plaintiff  was    21   or   22   years   of  age.    There 
can  be  no  doubt  ibat  when  the  suit  was  instituted   the  plaintiff 
had  attained  at  the  very  least  18   years  of  age,  that   is  to   say 
that  he  had  reached  his  age  of  majority. 

There  are  two  conflicting  rulings  on  the  point  as  to  what  the 
procedure  should  be  when  it  is  discovered  that  a  person  in 
whose  name  a  suit  has  been  instituted  by  a  next  friend  was  not 
a  minor  at  the  time  when  the  suit  was  instituted,  in  Slieoranin 
V.  Bharat  Singh  [1]  it  was  decided  that  the  jilaiat  could  not  be 
amended  and  the  suit  must  be  dismissed.  On  the  other  hand, 
in  Taqui  Jan  v.  Obcudullal2]ii  was  decided  that  the  suit  should 
not  be  dismissed,  and  that  the  proper  remedy  was  for  the  defen- 
dant to  apply  to  have  the  plaint  taken  off  the  file  or  amended,  and 
that  if  the  plaint  be  not  amended  the  next  friend's  name  may  be 
treated  as  mere  surplusage  and  the  suit  be  allowed  to  proceed. 

In  the  plaintiff's  replication  it  was  pleaded  that,  if  the  Court 
was  of  opinion  that  the  plaintiff  was  not  a  minor,  the  suit  ought 
not  to  be  dismissed,  and  that  the  Court  •*could  take  his  signature 
oti  the  plaint  only."  The  second  and  third  issues  were  whether 
the  phintiff  was  a  minor,  and  whether,  if  he  were  not,  the  suit 
should  be  dismissed.  The  Subordinate  Judge  decided  these  two 
[ly    1.  L.  B.,  20  AU.,  90.  |-21    I.  L.  B,,  21  Calc,  867. 
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Bhalai        issues  as  preliminary  issues,  and  at  the  time  he  did  so  he  was 
•alak     ^^^  ^^  ^^^  plaintiff  for  jpermission  to  amend  the    plaint.    The 
defendant  No.  2  objected  but  the  objection  was  disallowed. 

I  think  that  the  principle  on  which  the  case  of  Bcudeo  r. 
John  Smidt  [1]  was  decided  is  applicable,  and  that,  as  the  suit 
was  instituted  with  the  knowledge  and  by  the  authority  of  the 
plaintiff,  the  plaint  could  properly  be  amended  when  the  Subor- 
dinate Judge  decided  that  the  plaintiff  was  not  a  minor. 

There  remains  the  point  whether  the  sale-deed  was  executed 
by  the  plaintiff.    The  plaintiff  called  '^Sitaldin,  son  of  Nohar," 
the  10th  defendant.     He  deposes  that  he  did   buy   5  biswas  of 
land  from  the  defendant  No.     8  the  plaintiff's   brother,  but  that 
the  transaction  was  rescinded  by  mutual  consent,  and  that  he 
did  not  execute  the  sale-deed  to  which   the    suit  relates.    The 
evidence  of  this  witness  is  worthy  of  credit.    The  words  in  the 
sale-deed  denoting  the  execution  of  the  deed  by  ^'Sitaldin,  son 
of  Sheobodb,''  were  written  by  the  defendant  No.  9  the  plaintiff's 
brother.     Sitaldin,  son   of  Nohar,   b   admittedly   literate,  and 
there  is  no  explanation   of  the  fact   why  the  defendant  No.  8 
should  write  for  him.     The  deed   shows  that   the  purchaser  was 
to  retain  part  of  the  purchase-money  for  payment  to  creditors 
named  in  the  deed,  and  one  of  those  creditors  so  named  is  Sital- 
din son  of  Nohar  to  whom  Bs.  176  were  due  from  the  defen- 
dant No.  6.     It  is  not    probable  that,  if  Sitaldin  son  of  Nohar 
was   one  of  the   sellers,    the  deed  would  have   contained  such 
a  provision.     The   scribe   of  the   deed,   and   the   Sub-registrar 
both  depose  that  Sitaldin,  son  of  Nohar,  who  was  known  to  both 
of  them,  had  nothing  to  do  with  the  tarnsaction.  Ragbubar  Lai 
deposes  that  the  plaintiff  was  present  at  the    execution  and 
registration  of  the  deed  and  that  he  identified  the   plaintiff  as 
one  of  the  executants  at  the    time  of  registration.     There  is 
evidence  that  the  plaintiff  is  known  by  the  name   of  Sitaldin  as 
well  as  that  of  Bhulai.    There  is  no  evidence   bearing  out  ths 
allegations  in  the  plaint  that  the  plaintiff's  father's  name  and 
the  plaintiff's  native  place  used  in    the   deed  ^^maliciously," 

H]     l.L.B,22AU.    65, 
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or  that  his  shore   included  in  the  sale  in  b(id  faith.    As  the        BhuUi 
Snbordin'ate  Judge  has  pointed  out,  it  is  probable  that  some  of    sj^^q  ^i^iak. 
the  servants  of  the  defendant  No.  1,  against  whom  the  defen- 
dant No.  2  enforced  his  right  of  pre-emption,  have  instigated 
the  institution  of  the  snit.    I  think  that  it  is  proved  that  the 
plaintiff  did  exeonte  the  sale-deed. 

The  appeal  is  dismissed  wiih  costs. 


•:o:— 
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MISCELLANEOUS  APPEAL,  No  9  OF  190L* 

Before  Mr.  Spankie. 

1902  tJDA  XBefendant)  v.  Vxmok  Din  and  another  (jUaintifs), 

Oct,  15.  ,,io,  > 

Reversioner' 8  right  to  maintain  4uit  for  dectaration  of  ikeir 
reversionary  right  against  Hindu  widow,  in  life  time  of  daughter^ 
Birth  of  dauglUers  son  subsequent  to  institution  of  revereioner's  suit 
against  widow  of  deceased  Hindu^  effect  of — Hindu  law^^Decree 
in  reversioner's  suit,  principle  according  to  which^  shouldbe  given. 

The  plaintiffs,  as  the  brothers  of  a  deceased  Hindu,  B,  eued  hie  widow 
and  the  person  to  whom  she  had  made  a  mortgage  of  a  part  of  her  has- 
band's  property  for  a  declaration  that  the  mortgage  was  made  withoat 
legal  necessity  and  was,  therefore,  void  beyond  the  widow's  life-time.  At 
first  there  was  no  mention  in  the  plaint  of  the  fact  that  there  was  a 
daughter  of  B  living.  The  plaint  as  originally  framed  stated  that,  if  the 
plaintiffs  survived  the  widow ,  they  woald  be  entitled  to  possession  of  the 
property.  On  the  defendant's  plea  that,  as  there  was  a  daughter  of  B  living 
the  plaintiffs  had  no  right  to  sne,  the  plaint,  on  the  application  of  the 
plaintiffs,  was  amended  to  the  effect  that  the  daughter  was  excluded  from 
inheriting  by  family  custom,  and  the  plaintiffs  would  be  entitled  on  the 
widow's  death,  if  they  survived  her,  to  possession  of  the  property.  The 
Munsif  found  that  the  custom  was  not  proved  and  that  the  suit  was  not 
maintainable,  and  dismissed  it.  The  Subordinate  Judge  agreed  with  the 
Munsif  that  the  alleged  costom  was  not  proved,  but  held  that,  as  the 
plaintiffs  were  the  nearest  presumptive  heirs  to  the  full  ownership  of  the 
estate  of  B,  they  could  maintain  the  suit,  the  existence  of  the  daughter 
notwithstanding. 

Held  that  the  plaintiffs,  as  the  nearest  presumptive  heirs  to  the  fall 
ownership  of  the  estate  of  B,  could  maintain  the  suit  without  proving  that 
the  daughter  had  refused,  without  sufficient  cause,  to  sue,  or  had  precluded 
herself  by  her  own  act  or  conduct  from  suing,  or  had  colluded  with  the 
widow,  or  was  concerned  in  the  alienation.  The  decree  to  whioh  they  would 
be  entitled  would  be  given  with  reference  to  the  f  aot  that  they  were  presamp- 

^Against  the  decree  of  B.  Hem  Chandar  Sen,  Subordinate  Judge,  Unao, 
dated  80th  November  1900,  reversing  the  decree  of  B  Krishna  Kamar, 
Munsif,  Unao,  dated  I2th  September  1900. 
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ttvtiy  entitled  to  poseeesion  of  the  property,  and  not  with  refereiieei  to  tiie  ^^ 

qoostioB  M  to  wheQ  their  interest  would  come  into  posseBsion,  whioh  was  v. 

not  material.  ^^  ^"^ 

WboB  the  appeal  was  pending  the  daughter  gaye  birth  to  a  som^  The 
appeUfiiit  tiberefore  contended  that  as  the  daughter'fi  son  was  a  neareo  semer* 
rionaiy  heir  ih*a  the  plolniifls  they  oould  not  maintain  the  suit. 

i702(Iit  that  the  plaintiffs  having  a  right  to  sue  when  the  suit  commenced 
that  right  could  not  be  taken  away  by  the  mere  fact  that  since  the  com- 
mencement of  the  suit  they  ceased  to  be  the  nearest  male  reversionary 
heirs. 

For  Appelant. — B,  Lachman  Das  and  P.  RaghaJfofr  Dajfol 

Shukl. 

For  RB8P0irDBNTt,--B.  Ishwari  Prasad. 

SpJlRKXb,  a.  J.  C— The  plainiifb  in  this  CAse,  as  the 
broihers  of  Bbagiivandin  a  deceased  Hindu,  sued  the  widow^  pf 
Bhagwandin  and  the  person  to  whom  she  bad  made  a^  ^lort- 
gage  of  a  part  of  her  husband's  property,  for  ^  deolar^Uou  t^t 
the  mortgage  was  made  without  legal  neoeasity  and  w«A  tb^e* 
fore  void  beyond  the  widow's  life  time.  At  first  there  Vfn»  bo 
mentiop  in  the  plaint  of  the  fact  that  there  was  a  daughter  of 
Bbag'waa^ii  living.  The  plaint  as  origiuaUy  firamed  stated 
that,  if  the  plainti£fa  surrived  the  widow^  they  would  be  eniitled 
to  possession  of  the  property.  The  defendants  pleaded  Hktt^ 
OS  theie  was  a  daughter  of  Bhagwandin  liTing,  the  plaiotiffa 
had  no  right  to  sue.  To  this  plea  the  plaintiffs  replied  that  the 
daughter  was  excluded  from  inheriting  by  a  family  oustom, 
^and  she  was  in  league  with  the  defendiEMat  No.  1"  (the  widow^)^ 
and  thai  *^out  of  neglect  this  has  not  been  mentioned,"  and  the 
amendment  af  &e  plaint  would  be  ashed  for.  The  plaintiffs 
subsequently  applied  for  the  amendment  of  the  plaint.  The 
proposed  amendment  was  to  the  effect  that  the  daughter  was 
exehided  from  inheriting  by  family  custom,  and  the  plaintiffs 
would  be  entitled  on  [the  widow's  death,  if  they  survived  her,  to 
poseesston  of  the  property,  and  that  the  daughter  was  colluding 
with  the    widow  and   was   living  with  hor.    Tho  defendants 
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Uda  objected  to  so  mnoh   of  the  proposed   amendment  as  stated 

V-  that  the  daughter  was  colhiding  with  the  widow  and  was  living 

and  another,  with  hen  The  plaintifiFs  then  stated  that  they  only  asked  for  so 
much  of  the  proposed  amendment  as  referred  to  the  exdosioa 
from  inheritance  of  the  daughter  and  not  rest  of  it,  Aco(^- 
ingly  the  plaint  was  so  amended.  The  defendants  denied  the 
alleged  custom.  The  Mansif  found  thai  the  custom  was  not 
proved  and  that  the  suit  was  not  maintainable,  and  disnuased 
it. 

The  plaintiffs  appealed.  The  Subordinate  Judge  agreed 
with  the  Munsif  that  the  alleged  custom  was  not  proved,  bat 
he  differed  from  the  Munsif  upon  the  question  as  to  whether 
the  suit  was  maintainable.  He  was  of  opinion  that,  as  the 
plaintiffs  were  the  nearest  presumptive  reversionary  heirs  to  the 
full  ownership  of  the  estate  of  Bhagwandin,  they  could  main- 
tain the  suit,  the  existence  of  the  daughter  notwithstanding. 
This  opinion  is  based  on  the  judgment  of  Mr,  Justice  Mahmood 
in  Balgovind  v.  Ram  Kumar  (1).  The  Subordinate  Judge  set 
aside  the  Munsif  s  decree  and  made  an  order  remanding  the 
case  for  trial. 

This  is  an  appeal  from  the  order  of  remand.  The  widow 
is  the  sole  appellent.  She  has  not  made  the  mortgagee  a  res- 
pondent. It  was  therefore  objected  on  behalf  of  the  respondents 
that  there  was  non-joinder  of  parties.  I  over-rule  the  objection. 
This  is  not  a  case  in  which  the  omission  to  join  the  mortgagee 
as  a  party  is  fatal  to  the  [case.  The  Court  can  under  sections 
544  and  590,  Code  of  Civil  Procedure,  set  aside  the  order  of 
remand  in  favour  of  both  defendants,  should  occasion  arise  for 
doing  so,  as  the  order  proceeds  on  a  ground  common  to  both 
defendants. 

I  will  assume  that  the'daughter  is  not  by  custom  excluded 
from  inheritiing  her  father's  property,  and  consider  whether  the 
plainti£&  can  maintain  the  suit  without  proving  any  of  the  circnm- 

[1]    I.  L»  B.,  0  AU.,  431. 
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itanoes  mentioned  in  Rani  Anund  Koer  v«  The  Court  of  Ward  (1),         uda 
that  is  to  Bay,  without  proving  that  the  daughter  has  refused,     j^^^^^  pj^ 
without  sufficient  oause,  .to  sue.  or  has  precluded  herself  by  her    and  another. 
own  act  or  conduct  from  suing  or  has  colluded  with  the  widow 
•r  was  coneemed  in  the  alieni^on. 

In  Balgovind  v.  Ram  Kumar  (2)  a  similar  point  was  consider* 
edand  decided  by  Mr.  Jostice  Mahmood.  That  learned  Judge 
held  that  the  person,  who  was  first  entitled  to  the  full  owner- 
ship of  the  estate,  could  maintain  a  suit  to  set  aside  an  alienation 
by  the  widow,  without  proof  of  the  circamstances  mentioned 
aboYe,  namely,  that  the  daughter  refused,  without  sufficient 
cause,  to  sue  eto.^  and  he  distinguished  the  case  from  the  case 
of  Rani  Anund  Koer  v.  The  Court  of  Wards  (1),  pointing  out 
that  in  that  case  the  pIainti£Fs'  position  in  the  line  of  succession 
as  reversionary  heir  was  remoter  than  that  of  other  male 
reversioners,  who  immediately  upon  the  death  of  the  widow 
would  become  entitled  to  the  full  ownership  of  the  estate,  and 
that  in  all  parts  of  India  save  Bombay  the  daughter  is  in  the 
same  position  as  the  widow  and  mother,  that  is  to  say,  upon 
her  death  the  estate  reverts  to  the  heirs  of  the  lost  male  owner 
and  she  does  not  become  a  fresh  stock  of  descent  to  regulate 
the  devolution  of  property  which  she  has  inherited. 

A  few  days  before  Mr.  Justice  Mahmood's  judgment  was 
delivered  two  Judges  of  the  same  Court  decided  in  Madari  v. 
Mai  (3)  that  a  suit  by  the  reversioners  of  the  estate  of  a 
deceased  Hindu  to  set  aside  an  alienation  by  the  widow  was 
not  maintainable,  there  being  daughters  alive,  and  there  being 
no  proof  of  the  circumstances  mentioned  in  Rani  Anund  Koei^i 
case.   The  learned  Judges  merely  refer  to  that  case. 

There  is  another  case  decided,  by  the  Allahabad  High  Court 
in  which  the  point  was  decided,  namely  Ishwar  Narain  ▼. 
Janki  (4).  The  learned  Judges  who  deoided  that  case  preferred 
to  follow  Madari  v.  Malii  (3)  upon  the  ground  that  they  failed  » 

■  ■  ■  " 

(1)  L.  B.,  8  I.  Au  U;  S.  0„  I,  Ij. ,R^^  6  Oalc.,  764. 

(2)  I.L.  B..6lu..431.  (3)    I.L.B.,«All.,ia8. 
(4)    I.L.B.,15AU.,  132. 
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Xjda  to   discern  any  sound   reason  for  holding  that  the  accident,  that 

-J  •'•  J..  the  interest  in  the  property  of  the  last  male  owner  would  in  the 
and  another,  hands  of  his  daughter,  if  it  ever  reached  them,  be  of  a  less 
absolute  character  than  it  would  be  in  the  hands  of  the  plaintiff 
should  it  ever  come  to  him,  could  a£Fect  the  unquestionable  fact 
that  the  daughter  was  the  next  reversioner  and  not  the 
plaintiff. 

The  point  has  also  been  decided  by  the  Madras  High  Court. 
»  lu  Kardasami  v.  Akkammal  (1)  the  plaintiffs,  the  brothers  of 
one  Gopal  Chetty,  sued  Gopal  Chetty's  widow  (first  defendant) 
and  his  mother  (second  defendant)  to  set  aside  alienations  made 
by  them  respectively.  The  Court  observed  that  the  question  for 
decision  was  whether  the  relation  between  the  second  defendant 
and  the  plaintiffs  was  that  of  the  nearer  and  the  more  remote 
reversioners  within  the  meaning  of  the  decision  in  Rani  Anund 
Koers  case;  and  it  decide<l  that  as  the  second  defendant  had 
only  a  widow's  estate  which  under  the  Mitakshara  law  is  a 
qualified  heritage  and  an  estate  interposed  between  the  last 
male  owner,  and  the  next  full  owner,  the  Court  below  was  right 
in  holding  that  the  intervention  of  two  life  estates  does  not  alter 
the  nature  of  the  reversionary  interest,  which  section  42  of  the 
Specific  Relief  Act  was  intended  to  protect;  and  that  the  view 
of  that  Court  was  in  accordance  with  the  observations  made 
by  the  Privy  Council  in  Anant  Bahadur  Singh  v.  Raghunath 
Kuar  (2).  In  Raghupati  v.  Tirumalai  (3)  the  case  o(  Balgovind 
y.  Ram  Kumar  (1)  was  followed,  and  it  was  pointed  out  that  no 
question  arose  in  Rani  Anund  Koer*s  case  as  to  whether  the 
existence  of  a  daughter,  while  the  property  was  in  the 
possession  of  the  widow,  would  bar  a  suit  by  the  next 
male  reversioner,  and  it  was  observed  that,  as  the  estate  taken 
by  the  daughter  is  a  qualified  heritage  like  that  of  a  widow,  the 
Court  saw  no  reason  why  the  existence  of  a  daughter  should 
bar  a  duit  by  a  reversioner  any  more  than  would  the  existence 
of  a  co-widow. 

(1)  1.  L.  R.,  13  Mad.,    196. 

(2)  L.  R.,  9  I.  A.  63;  S.  C,  I.  L,  R.,  8  Calc,  769, 

(3)  1.  L.  R.,  15  Mad.,  422. 

(4)  1.  L.  R.,  6  All,  431. 
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I  agree  with  the  condnsion  at  which  Mr.  Justice  Mahmood  uda 

arrived.  The  plaintiff  in  the  case  of  Anant  Bahadur  Singh  ?.  j.  *'•  .. 
Raghunath  Koer  (1)  had  under  a  will  in  the  terms  of  the  English  and  anotbur. 
luw  a  vested  remainder  immediately  after  the  termination  of 
certain  life  estates.  Their  Lordships  of  the  Privy  Council  decided 
that  the  plaintiff  was  entitled  under  the  Specific  Eelief  Act  to 
maintain  the  suit  which  was  one  for  a  declaration  that  a  deed 
of  gift  by  the  holder  of  the  first  life  estate  was  invalid.  In  my 
opinion  this  case  is  authority  for  holding  that  the  plaintiffs  can 
maintain  the  suit,  without  proving  the  circumstances  mentioned 
in  Rani  Anuni  Koer's  case.  At  the  time  when  the  suit  was 
instituted  the  daughter  was  in  a  similar  position  to  that  of  the 
persons  in  that  case  who  were  entitled  under  the  will  to  an 
interest  for  life,  and  the  plaintiffs  are  in  a  similar  position  to 
that  of  the  remainderman,  being  like  him  the  first  persons 
entitled  to  the  full  ownership. 

It  appears  that  since  the  appeal  was  presented  the  daughter 
has  given  birth  to  a  son.  The  appellant  therefore  contended 
as  the  daughter*8  son  was  a  nearer  reversionary  heir  than  the 
plaintiff  ^s  they  could  not  maintain  the  suit.  But  the  plaintiffs 
had  a  right  to  sue  when  the  suit  commenced,  and  that  right 
cannot  he  taken  away  by  the  mere  fact  ithat  since  the  com- 
mencement of  the  suit  they  have  ceased  to  be  the  nearest  male 
reversionary  heirs — Govinda  v,  Perumdcvi  [2]. 

Assuming  that  there  is  no  family  custom  by  which  the 
daughter  is  excluded  from  inheriting,  the  question  arises  whetlier 
the  plaintiffs  can  be  given  a  decree.  It  was  contended  for  the 
appellant  that,  if  a  decree  were  given  to  the  plaintiffs  in  spite  of 
the  facts  that  they  alleged  that{the  daughter  had  no  right  of 
inheritance  and  they  were  entitled  to  succeed  on  the  death  of 
the  widow  and  that  they  have  not  proved  these  allegations, 
there  would  be  a  breach  of  the  rule  that  a  plaintiff  must  recover 
tecundum  allegata  et  probata.  I  think  that  this  contention  is 
not  sound.     The  decree  would   be  given  with  reference  to  the 

(1)    L.    R..  9  1.  A,  53;  S.  C  ,  I.  L.  B.,  8  Calc,  10^. 
(2>    I.  L.  B.»  12  Mad..  136. 
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UdA  fact  that  the  plaintiffs  are  preinmtiyely.  entitled  to  potsession 
Dm>^'ad!ii  ^^  ^^  propert j»  and  not  with  reference  to  the  question  as  to 
ud  soother,  when  their  interest  would  come  into  possession,  which  is  not 
material.  In  order  that  the  plaintiffs  might  maintain  the  suit 
it  was  not  necessary  to  ask  that  they  might  be  permitted, 
by  way  of  amendment  of  the  plaint,  to  allege  and  proTe  tbtt 
the  daughter  was  excluded  from  inheriting,  and  such  amend- 
ment was  unnecessary.  They  could  maintain  the  suit  whether 
she  was  or  was  not  excluded.  In  either  case  a  decree,  if  giyen 
to  them,  would  be  based  upon  the  same  title,  namely,  that  of 
persons  presumtively  entitled  to  possession,  which  is  one 
which  does  not  depend  upon  the  termination  of  the  widow's 
interest,  but  came  into  existence  on  the  death  of  Bhagwaodia 
In  my  opinion  if  the  suit  is  determined  irrespectively  of  the 
question  of  the  daughter's  right  of  inheretence,  it  will  be  deteV- 
mined  upon  a  case -consistent  with  the  plaint,  as  amended  or 
as  originallyf  ramed. 

The  appeal  therefore  fails,  and  there  is  no  need  to  consider 
the  contention  for  the  respondents  that  the  alleged  custom  is 
proved.    The  appeal  is  dismissed  with  costs. 
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SECOND  CIVIL  APPEAL,  No.  361  OF  1901.* 

Before  Mr.  Scott. 

MOHAmilD  ASOHIB  An  (Plaintiff)    V.  MUSAMMAT  MaBTAM  j^^q^  , 

on  ber  death  Ahjad  Ali  and  others  (Defendant).  Maboh  17. 

Permission  to  institute  fresh  suit — Plaint,  returning  of^  /or 
presentation  to  proper  Court'^Suit,  frame  of^-^Civil  Procedure 
Code^  s.  373-^urisdktion  of  Revenue  and  CivU  Courts-^Appeal, 

The  plaintiff  brougbt  a  0uit  for  poBsesBioQ  of  a  Tillage  on  the  allegatioa 
that  the  hasband  of  the  defendant  was  thekadar  of  the  village;  that  on 
his  death  in  1896  he  the  plaiatiff«  took  possession  of  the  village,  but  the 
defendant  recovered  possession  of  it  by  order  of  the  Revenue  Court,  and 
that  she  had  no  sort  of  proprietary  or  uiider-proprietary  right  in  it«  The 
defendant  pleaded  that  her  husband  was  in  possession  of  the  village  as 
gusaradar^  and  that  she  was  not  liable  to  ejectment.  The  first  Court  held 
that  the  defendant  conld  not  be  ejected  as  she  held  the  land  at  a  f avourabb 
rate  of  rent,  and  that  the  plaintiff  could  only  take  proceedings  under  s.  52, 
Oudh  B^t  Act  On  appeal  the  lower  appellate  Court  held  that  on 
the  allegations  of  the  plaintiff  the  defendant  did  not  become  a  trespasser 
on  the  death  of  her  hasband  but  was  a  tenant  of  the  land  and  so  could  only 
be  ejected  by  the-Revenue  Court.  The  plaintiff  then  appealed  to  the  Judi  sial 
Commissioner  and,  when  his  appeal  came  on  for  hearing,  asked  the  Court 
to  dismiss  the  appeal  and  the  suit  with  permission  under  s.  373,  Civil 
Procedure  Code,  to  bring  a  fresh  suit  or  to  return  the  plaint  for  present- 
ation to  a  Revenue  Court. 

Held^  that  permission  could  not  be  granted  to  the  plaintiff  ander 
s.  373,  Civil  Procedure  Code,  to  bring  a  fresh  suit 

S$ld  further,  that  the  snit  as  framed  was  cognisable  neitlier  by  the 
Revenue  nor  by  the  Civil  Court,  and  the  plamtiff  therefore  could  not 
be  Allowed  to  withdraw  It  for  filing  it  in  a  Revenue  Court. 

Fob  AppbllanT.—- M.  Mohammad  Nasim. 
Fob  Rbspondbnt. — Mr.  J.  S.  Misra. 

*  Against  the  order  of  Pandit  Ram  Autar  Pande,  District  Judge,  Qonda 
dated  19th  June  1899,  affirming  the  order  of  Houlvi  Mohammad  Asghar.  Subor- 
dinate Judge  Bahraicb,  dated  3l8t  January  1899. 
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Mohammad  SooTT,   J.  C. — This  suit  was  instituted  in  the  Court  of  the 

^^  ^      '      Subordinate  Judge  of  Bahraich.     The  plaintiflf-appellant  is  the 

Miiaaramat     talukdar   and  mauza   Sathar  is   included   in  his  taluka.    He 

on  ber  death  alleges  that  Musaheb  Ali,  the  husband  of  the  defendant,  was  the 
^njj^  All  thekadar  of  the  village  on  a  rent  of  Rs.  JOO  a  year.  On  the 
death  of  Musaheb  Ali,  in  September  1896,  the  plaintiff  took 
possession  of  the  village,  but  the  defendant  recovered  possession 
of  it  by  order  of  the  Bevenue  Court.  It  is  alleged  that  the 
defendant  has  no  sort  of  proprietary  or  under-proprietary  right 
in  the  village.  The  plaintiff  therefore  sued  for  possedsion.  The 
defendant  pleaded  inter  alia^  that  her  husband  was  in  posses- 
sion of  the  village  as  guzaradar^  and  that  she  was  not  liable 
to  ejectment.  The  first  Court  held  that  the  defendant  could 
not  be  ejected  as  the  defendant  held  the  land  at  a  favourable  rate 
of  rent  and  that  the  plaintiff  could  only  take  proceedings  under 
section  52  of  the  Oudh  Rent  Act.  On  appeal,  the  lower 
appellate  Court  held  that,  on  the  allegations  of  the  plaintiff, 
the  defendant  did  not  become  a  trespasser  on  the  death  of  her 
husband  but  was  a  tenant  of  the  land  of  the  village  and  so  could 
only  be  ejected  by  the  Revenue  Court.  The  appellant's  learned 
pleader  asked  this  Court  to  dismiss  the  appeal  and  the  suit 
with  permission  under  section  373  of  the  Code  of  Civil  Proce- 
dure to  bring  a  fresh  suit,  on  the  ground  that  this  suit  was  likely 
to  fail  because  it  should  have  been  one  for  a  declaration.  In  the 
plaint  as  originally  framed,  there  was  a  prayer  for  a  declaration, 
but  the  plaintiff  was  permitted  to  amend  it  by  substituting  a 
a  prayer  for  possession.  The  suit  was  instituted  in  July  1898^. 
I  do  not  think  that  the  appeal  and  the  suit  should  be  dismissed 
with  permission  to  bring  a  fresh  suit  after  the  defendant  has  been 
harassed  in  three  Courts.  I  also  think  that  there  are  not  suffi- 
cient grounds  for  permitting  the  plaintiff  to  withdraw  the- 
suit  as  reqi^ested.  It  was  then  contended  that  the  plaint  should 
be  returned  for  presentation  to  a  Revenue  Court ;  but  in  my 
opiuion  it  is  not  such  a  plaint  as  could  be  presented  to  any 
Revenue  Court.  In  the  plaint  the  cause  of  action  is  alleged  to 
be  that  the  defendant's  husband  was  thekadar  for  his  life-time 
only,  and  that  the  defendant,  after  his  death,  did  not  hold  under 
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tho  theka.    The  defendant  on  her  husband's  death,  if  the  theka  Mobammftd 

then  expired,  became  a  tenant  such  as  is  referred  to  in  section  ^^S^^  ^1> 

53  of  the  Oudh  Rent  Act,  and  could  therefore  be  ejected  only  hj  Musammat 

notice  or  by  application  or  by  suit.    The  only  suit  by  which  she  ^^^  he7death 

could  be  ejected  is  one  referred  to  in  section   62   of  the  Rent     Amjad  All 

and  otbors. 
Act,  but  none  of  the  grounds  on  which  a  suit  under  that  section 

can  be  brought  are  alleged.    The   suit  in  its  present   from  is 

therefore  one  not  cognizable   by  the  Revenue  Court  and  is 

admittedly  not   cognizable  by   the  Civil   Court.    The  appeal 

therefore  fails,  and  is  dismissed  with  costs. 
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BXECUTIOH  OF  DECREE  APPEAL,  No.  «  OF  1901.  • 


— — o— — 
Btfor  Mr.    Scoti. 

1902  SwAia  Datil  {Decree-iolder)  «•  SHXoBiJ  Balx  (Judgnmu 

FlBY.  28.     debtor). 

0 

Decree  for  execution  of  conveyance — Execution  of  eoMMl^  in 
accordance  with  decree  for  same — Civil  Procedure  Code^  «•  261. 

The  appellant  obtained  a  deoree  against  the  respondent  by  which  the 
latter  was  to  execute  a  sale-deed  in  favour  of  the  former  of  an  8  annas 
share  in  a  Tillage  in  lieu  of  Rs,  3.900.  The  appellant  applied  to  the  Coort 
to  execute  it  by  compelling  the  judgment-debtor  to  execute  a  sale-deed  in 
terms  of  the  decree.  A  draft  sale-deed  was  produced  by  the  decree-holder 
and  its  terms  were  agreed  to  by  the  judgment-debtor.  It  was  then  ordered 
that  the  draft  should  be  copied  on  a  paper  bearing  a  sufficient  stamp.  When 
the  proposed  sale-deed  was  prepared  the  judgment-debtor  aad  the  decree- 
holder's  pleader  agreed  that  the  word  *^kurh  wagairaP  which  occurred  in  it 
should  be  struck  out.  ^hey  were  accordingly  struck  out  by  the  Court  and 
the  deed  was  then  executed  by  the  judgment-debtor,  who,  in  executing  it, 
added  that  it  constituted  the  decree-holder  ''superior  proprietor."  In  appeal 
the  appellant  contended  that  the  first  Court  could  not  go  beyond  the  decree 
or  allow  the  judgment-debtor  to  suggest  alterations  in  the  draft  prepared 
in  accordance  with  the  decree,  and  that  it  should  have  executed  the 
sale-deed  on  behalf  of  the  judgment-debtor. 

Held  that,  if  the  application  were  considered  one  nnder  s.  261,  Ci^il 
Procedure  Code,  as  the  Conrt  did  not  execute  the  sale-deed  the  application 
had  not  been  complied  with.  It  it  were  considered  an  application  to  compel 
the  jugdment-debtor  to  execute  the  sale-deed,  no  inch  application  was  enter- 
tainable  by  the  Conrt. 

Held  further,  that  both  the  parties  haying  considered  the  application 
as  one  nnder  s.  261,  Civil  Procedure  Code,  it  had  not  been  disposed  ol 
according  to  law. 

Fob  Appellant.— M.  Samiullah  Beg  and  P.  Gokaran  NcAh 
Misrcu 

*  Against  the  order  of  A.  Sabonadiere,  Esq.,  District  Judge,  Hardoi 
dated  18th  March  1901,  afiSrmingthe  order  of  B.  Hem  Chsnder  Sen,  Bobor- 
dinate  Jndge,  Uhao,  dated  2i  November  IMO* 
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SooTT,  J.  C. — The  appellant  obtiined  a  decree  against  the    Swami  Day^l 
respondent  by  which  the  latter  was  to  execute  a  sale-deed  in  V; 

faronr  of  the  former  of  an  8  annas  share  in  manza  Chandi 
Oarhi  together  with  the  sir,  groves  of  all  kinds  (zcUi  and  sifati) 
in  lien  of  Bs.  3,000  and  the  appellant  applied  to  the  Court  to 
execute  it  by  compelling  the  judgment-debtor  to  execute  a  sale- 
deed  in  terms  of  the  decree.  A  draft  sale-deed  was  produced 
by  the  decree-holder  and  its  terras  were  agreed  to  by  the 
judgment-debtor.  It  was  then  ordered  that  the  draft  should  be 
copied  on  a  paper  bearing  a sufficiant  stamp.  When  the  proposed 
eale-deed  was  prepared  the  judgment-debtor  and  the  decree- 
holder's  pleader  argued  that  the  words  "kasht  wagaira",  which 
occurred  in  it,  should  bo  struck  out.  They  were  accordingly 
struck  out  by  the  (^onrt  and  the  deed  was  then  executed  by  the 
jndgment-debtor. 

The  decree-holder's  appeal  to  the  District  Judge,  on  the 
ground  that  he  was  not  bound  by  the  act  of  his  pleader  was 
dismissed  and  he  has  now  appealetl  to  this  Court.  When 
executing  the  sale-deed  the  judgment-debtor  added  that  the  deed 
constituted  the  decree-holder  ''superior  proprietor," 

The  grounds  of  appeal  are  that  the  appellant  was  not  bound 
by  the  statement  of  his  pleader,  which  he  bad  not  authorized  the 
latter  to  make;  that  the  first  Court  could  not  go  beyond  the 
decree  or  allow  the  judgment-debtor  to  sugge^^t  alterations  in  the 
draft  prepared  in  accordance  with  the  decree  and  because  the 
Court  of  first  instance  should  have  executed  the  sale-deed  on 
behalf  of  the  judgment-debtor. 

Section  261,  Civil  Procedure  Code,  provides  the  mode  of 
executing  a  conveyance  which  is  ordered  to  be  executed  by 
the  judgment>debtor  in  the  decree. 

It  does  not  enable  a  Court  to  compel  a  judgment-debtor  to 
execute  the  conveyance.  It  provides  that  if  the  judgment- 
debtor  refuses  or  neglectsUo  comply  with  such  a  decree,  the 
decree-holder  may  prepare  a  draft  of  the  conveyance  in  accord- 
fnoe  with  the  terms  of  the  decree  and  have  a  copy  of  such  dmrt 
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owami  Dayal  served  on  the  jailgment-debtor,  and  after  the  jtidgment-debtor'i 
Sheora'  B  V  ^M®^^^^^*  ^^^^  ^®®^  stated  in  writing  and  argued  the  Court 
shall  execute  the  duplicate  of  the  draft  on  the  proper  stamp 
after  making  such  alterations  as  may  appear  necessary.  In  the 
present  case,  if  the  application  be  considered  as  one  under  sec- 
tion 261,  Civil  Procedure  Code,  as  the  Court  did  not  execute  the 
sale-deed,  the  section  has  not  been  complied  with.  If  it  be 
considered  an  {application  to  compel  the  judgment-debtor  to 
execute  the  sale-deed,  no  such  application  was  entertainable  by 
the  Court.  The  provisions  of  the  section  appear  to  have  been 
over  looked  by  both  the  lower  Courts.  As  both  the  parties  con- 
sidered the  application  to  be  one  under  section  261,  Civil  Pro- 
cedure Code,  it  should,  1  think,  be  disposed  of  as  such  an 
application,  and  as  it  was  not  disposed  of  according  to  law,  I 
allow  the  appeal  and  setting  aside  the  order  of  the  lower  appel- 
late Court,  under  section  562,  Civil  Procedure  Code,  remand 
the  application  to  the  first  Court  to  be  disposed  of  according  to 
liiw.  Each  party  will  bear  his  own  costs  in  this  and  the  lower 
appellate    Court. 
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EXECUTION  OF  DECREE  APPEAL,  No.  38  OF  1902.* 


-o- 


Before  Mr.  Spankie, 

Sauk  Ram  and  others  {Jvdgment'dehton)  v.  Atik  Hu&ain  jqao 
(Degree-holder).                                              Nov.  18. 
0 


Gonstruction  of  decree — Decree  of  appellate  Court  affirming 
and  adopting  part  or  whole  of  decree  of  Lower  Courts  how  to 
construe — AppecU  ^Execution  of  decree. 


Two  saits  were  broaght  against  the  appellants  by  the  respondents  A 
and  B  in  the  Court  of  the  Subordinate  Judge.  The  same  amounts  of  money 
were  claimed  in  each  suit  with  interest  from  the  institution  of  the  suits 
UQtil  payment.  The  Subordinate  Judge  decreed  certain  amounts  with 
interest  at  6  per  cent,  a  year  till  payment  and  proportionate  costs.  Two 
appeals  were  preferred  to  the  Judicial  Commissioner's  Court  by  the  appel> 
iants.  The  mandatory  part  of  the  judgment  which  disposed  of  the  appeals 
was  as  follows  :  *'  The  appeals  are  allowed  and  the  decrees  of  the  Sub- 
ordinate Judge  are  modified,  the  amount  decreed  to  A  being  Rs.— -The 
parties  will  pay  and  be  paid  propotionate  costs  in  both  Courts."  The 
decree  of  the  Judicial  Commissioner's  Court  in  each  case  was  drawn  up 
as  follows  :    *^  It  is  ordered  that  the  appeal  be  allowed  and  in  modifibation 

of  the  decree  of  the  Subordinate  Judge  dated the  amount  decreed 

to is  reduced  to  Rs.— — ."    The  respondents  respectively  applied 

for  execution,  claiming  future  interest  from  the  date  of  the  institution  of 
the  suit  to  the  date  of  payment  af^the  rate  of  6  per  cent,  a  year.  The 
appellants  contended  that  the  decrees  of  the  Judicial  Commissioner's  Court 
did  not  provide  for  the  payment  of  future  interest,,  and  that  therefore  sucb 
interest  could  not  be  claimed  in  execution. 

Heldt  that  the  decrees  of  the  Judicial  Commissioner's  Court  did  not 
affirm  the  orders  contained  in  the  Subordinate  Judge's  decree  directing  tlio 
payment  of  future  interest  at  6  per  cent,  a  year,  and  that  the  respondents 
were  not  entitled  to  clakm  the  same  in  execution. 

Where  the  appellate  decree  simply  aflBrms  the  decree  appealed  against, 
in  order  to  construe  it  the  decree  appealed  against  may  and  must  be  refer- 

•  Against  the  order  of  Babu  KaU  Prasanno  Singha,  Subordinate  Judge^ 
Barabanki,  dated  3rd  Juuc  1902. 
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Salik  lUm     ^^^  ^^«    ^^  ^^^^^  ^^^*  ^^  ^  which  thert  it  a  simple  aflSm^itloii  of  a  part 
and  othert     of  the  decree  appealed  against,  the  decree  appealed  against  mkj  and  most 

ixi_  ^'  be  referred  io  in  order  to  construe  that  part  of  it,  which  Bxmply  affims 

Atik  Husain*  ^^    ,  ,  j       •    * 

the  decree  appealed  against. 

Fob  Appellants. — Mr.  E.  Manuel. 

Fob  Bbspondbnt. — M.  Muhammad  Nasim. 

Spakeie,  a.  J.  C. — This  appeal  and  appeal  No.  89  of  190S 
involve  the  sane  qaeition.     It  appears  that  two  suits  vrere 
bronght  against  the  appellants,  one  by  Atik  HnsaiDi  the  respon« 
dent  in  this  appeal,  and  the  other  by  Ashik  Hasain,  the  rei- 
pondent  in  appeal  No,   39.     These   two   suits   were   bronght 
in  the  Court  of  the  Subordinate  Judge  of*  Barabanki.     The 
sauie  amounts  of  money  were  claimed  in  each   suit,  namely, 
Rs.  6,749-15-8^.     These  amounts  were  claimed  with   interest 
from  the  date  of  the  institution  of  the  suits  until  payment.    The 
Subordinate  Judge  passed  a  decree  in   favour   of  Atik   Husain 
for   Rs.  6,238-11-2^,   with  interest  at  6  per  cent,  a  year  till 
payment,  and  proportionate  costs,  and  one  in   favour   of  Ashik 
Iluiaiu  for  Bs.  6,285*3-4^,  with  interest  at  the  same  rate  and 
for  the  same  period,  with  proportionate   costs.     Two  appeals 
were  preferred  to  this  Court  by  the  present  appellants.     The 
mandatory  portion  of  the  judgment  of  this  Court  which  disposed 
of  the  appeals  is  as  follows  : — **  The  appeals  are  allowed  and 
the  decrees  of  the  Subordinate  Juglge  are  modified,  the  amount 
decreed  to  Ashik  Uusain  beiug  reduced  to  Rs.  3,614-5-7,  and 
that  decreed  to  Atik  Uusain  to  Rs.  2,867-11-7.     The  parties 
will  pay  and  be  paid  proportionate  costs  in  both  Courts."     The 
dtcree  of  this  Court  in  Atik  Husain's  case  was  as  follows  : — 
"  It  is  ordered  that  the  appeal  be  allowed^  and,^in  modification 
of  the  decree   of  the  Subordrnate  Judge  dated. ..•••••••••,  the 

amount  decreed  to  Atik  Husain  is  reduced  to  Rs.  2,867-ll«7." 
A  similar  decree  was  prepared  in  Atik  Husain's  case. 

The  respondents  respectively  applied  for  execution,  claim- 
ing future  interest  from  the  date  of  the  institution  of  the  suits  to 
the  date  of  payment  at  the  rate  of  Ka,  6  per  ceut.  a  year.     The 
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appellante  objected  to  the  payment  of  future  interest.    The     J^J^^^JJJ 
Bttbordinate  Judge  disallowed  the  objections  on  the  ground  «.     ^ 

that  this  Court  only  modified  the  decrees  passed  tyiirn  as  ^*  ^"°' 
regards  the  prhicipal  amount  claimed.  The  question  raised  by 
this  appeal  and  appeal  No.  89  is  whether  interest  at  the  rate  of 
6  per  cent,  a  year  from  the  date  of  the  institution  of  the  suits 
till  payment  of  the  amounts  decreed  by  this  Court  can  be 
recovered  by  the  respondents. 

It  was  contended  for  the  appellants  that  the  decrees  pf  this 
CJourt  do  not  provide  for  the  payment  of  future  interest,  and 
that  therefore  such  interest  cannot  be  claimed  in  execution^ 
la  support  of  this  contention  the  case  of  Nourang  Rat  v.  Latif 
Chaudhri  (I)  was  cited. 

It  is  not  disputed  that  the  only  decrees,  which  are  capable 
of  execution,  are  those  passed  by  this  Oonrt.  I  have  therefore 
to  construe  those  decrees. 

Wliere  the  appellate  decree  simply  affirms  the  decree 
oppealed  against,  it  is  clear,  I  think,  that,  in  order  to  construe  it 
the  decree  appealed  against  may  and  must  be  referred  to. 
It  seems  to  me  that,  in  those  cases  also  in  which  there  is  a  simple 
affirmation  of  a  part  of  the  decree  appealed  afjainst,  the  decree 
appealed  against  may  and  must  be  referred  to,  in  order  to 
construe  that  part  of  it  which  simply  affirms  the  decree  appealed 
against.  If  where  the  whole  of  the  mandatory  parts  of  the 
decree  appealed  against  are  affirmed  aud  adopted  by  the  appel- 
late decree,  the  decree  appealed  against  may  by  referred  to,  in 
order  to  construe  the  appellate  decree,  then  it  follows  that  where 
some  of  the  mandatory  parts  of  the  decree  appealed  against  are 
affirmed  and  adopted  by  the  appellate  decree,  the  decree  appeal- 
ed against  may  bo  referred  to,  in  order  to  construe  that  part 
of  the  appellate  decree  which  affirms  and  adopts  such  manda- 
tory parts  of  the  decree  appealed  agaiust.  Have  then  the 
decrees  of  this  Court  affirmed  the*  orders  contained  in  the 
Subordinate  Judge's  decrees  directing  the  payment  of  future 
interest  at  6  per  cent,  a  year  ?     1  think  that  those  decrees  have  not 

[1]    I.  L.  n.,  13  Ml.,  394.  "" 
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Sftlik  Raim     done  SO.     That   they  have  not  expressly  done   so   is    beyond 
J)   era     dispute.     I  think  that  they  have  not  done  so  impliedly.     This 
AtikHusain.    Court  may  have  intended  that  future  interest  should  be  payable, 
but  it  has  not  expressed  such  intentfon. 

The  appeal  is  accepted  and  the  order  of  the  Subordinate 
Judge  dismissing  the  objections  of  the  appellants  is  set  aside, 
and  those  objections  are  allowed  with  costs  in  this  Court  and  in 
the  Court  below. 
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SECTION  622  APPLICATION,  No.  69  OF  1902.* 

Before  Mr^  Spankie 


Lalta  and  others     (Judgment'deUors)     v.    Dipwty  Com-        1902. 
MI8BI0NBB,  Sitapur,as  Manager  Court  of  Wards  Katesar  Estate     ^^^*  25. 
and  others  {Decree'holders). 

0 

Sale  in  execution  of  decree^  application  to  have  set  aside^^Eae^ 
cution  of  decree,  questions  relating  to — Order  dismissing  application 
to  have  sale  set  aside  in  eMecution'of  decree^  revision  of — Appeal — 
Civil  Procedure  Code,  ss.  244  clause  (c),  310 A,  622. 

The  property  of  th«  judgment-debtors  having  been  sold  in  exeention 
of  a  decree,  they  made  an  application  purporting  to  be  made  nnder  s,  310A, 
Civil  Procedure  Code,  to  hare  the  sale  set  aside.  The  Court  dismiised  the 
application  on  the  ground  that  the  decree  was  one  for  the  sale  of  the 
property  passed  under  the  Transfer  of  Property  Act,  and  the  provisions 
of  section  310 A  of  the  Code  of  Civil  Procedure  were^not  applicable  to  a 
sale  made  in  pursuance  of  such  a  decree.  The  judgment-debtors  applied 
to  the  Judicial  Commissioner'a.  Court  under  s.  6SS,  Civil  Procedure 
Code,  for  revision  of  that  order. 

Held,  that  the  question  whether  the  judgment-debtors  had  a  right  to 
apply  under  section  310A,  Civil  Procedure  Code,  to  have  the  sale  set  aside 
and  the  other  questions  arising  in  the  case  were  questions  relating  to  the 
execution  ef  the  decree,  that  they  arose  between  the  judgment  debtors 
and  the  decree- holder,  and  that  therefore  there  was  an  appeal  in  the  case; 
and  an  application  under  s.  622,^Civil  Procedure  Code,  was  net  entertainable. 


Fob  Appbllanti.— B,  Ishwari  Parshad, 

For  Oppoiitb  party.— B.  Nagendro  Nath  Ghosal  for  No.  L 

Spankib,  a,  J.  C. — In  this  case  the'property  of  the  judg- 
ment-debtors was  sold  in  execution  of  the  decree.  They  made 
an  application,  purporting  to  be  made  under  section  310A,  Civil 


•  For  refision  of  the  order  of  B.  Griih  Chandra  Bose,  Subordinate  Judw 
Sitapur,  dated  3  0th  April  ItOl 
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Lalta   tnd 
otberi 

V, 

Deputy 

Commia- 

•loner, 

Bitapur, 

and  others. 


Proeedore  Code,  to  have  the  sale  set  aside.  The  Court  below 
dismissed  this  applicaticn  on  the  grounds  that  the  decree  iras 
one  for  the  sale  of  the  property  passed  under  the  Transfer  of 
Property  Act,  and  the  provisions  of  section  310A  of  the  Code  of 
Civil  procedure  are  not  applicable  to  a  sale  made  in  pursuance 
of  such  a  decree.  The  judgment-debtors  apply  under  section 
622,  Civil  Procedure  Code,  for  revision  of  the  order  of  the 
Court  below.  The  decree  holder,  who  has  been  made  a  party  to 
the  applicatioD,  takes  the  preliminary  objection  that  the  order 
of  the  lower  Court  is  appealable  and  that  therefore  iha  applica- 
tion is  not  entertainable  under  section  622. 

In  the  course  of  the  agreement  the  following  cases  were 
referred  to — Bungshidhar  Ilaldar  v.  Kedar  Naih  Mondal  [1]; 
Ba$hiruddin  v,  Jhori  Singh  (2);  Kripa  Nath  Pal  v.  RamLakmi 
Dasya  (i);  Srinivasa  Ayyangarv.  Ayyathorai  Pillai  (4)/  Murli* 
dhar  v.  Anandrao  (5);  Maganlal  Mulji  v.  Doshi  Mulji  Bhaichand 
(6);  Phul  Chand  Ram  v.  Nursingh  Pershad  (7)  and  Kedar  JSoih 
Seny.  Uma  Charan  (8).  The  gist  of  these  cases  is  that  if  theqnes- 
tion  determined  by  the  lower  Court  arises  between  the  partiei 
to  the  suit  or  their  representatives  and  relates  to  the  execution  . 
discharge  or  satisraction  of  the  decree,  and  is  thus  a  question 
of  the  kind  specified  in  clause  (o),  section  244,  Civil  ProceJnre 
Code,  an  appeal  lies,  otherwise  it  does^not  lie. 

I  think  that  the  question  whether  the  judgmentrdebtors 
have  a  right  to  apply  under  section  310A  to  have  sale  set 
aside  and  the  other  questions  arising  in  the  case  are  questions 
relating  lo  the  execution  of  the  decree.  The  decree-holder  wM 
a  necessary  party  to  the  application  of  the  judgment-debtors. 
He  was  a  party  to  it  and  resisted  it.    The  questions  arising 

(1)  l.Calc.,W.N.,lU. 

(2)  I.  L.  R.,  19  AH,  HO. 

(3)  1.  Calc^  W.  N.,  Hi. 
C4)  I.  L.  B.,  21  tf  ad.,  410. 

(6)  I.  L.  B..  25  Bom.,  481. 
(9)  I.Ii.B.,25  Bom,,  618. 

(7)  I.  L.  B.,  28  C*lo.,  73. 
(S)  •  Calc,  W.  N..  57. 
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in  the  case  were  questions  ftrising  between  him  and  the  judgment- 
debtors,  and  were  therefore  qnestiood  arising  between  the  parties 
to  the  suit  as  well  as  relating  to  the  execntion  of  the  decree. 
Consequently  they  are  questions  of  the  nature  specified  in 
clause  (c)»  section  244.  Therefore  there  is  an  appeal  in  the 
case,  and  an  application  under  section  622  is  not  entertaioable. 
1  allow  the  preliminary  objection,  and  dismiss  the  application 
wiih  ooata- 


Lalta  and 
others 

V, 

Deputy 

Commis- 

Bioner, 

Sitapar,   and 

others. 
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SECOND  CIVIL  APPEAL,  No.  177  OF  1898.  * 

' o 

Be/ore  Mr.  Spankie. 

0 

1899.  Brahhanakb  andanother  (Defendants)  tf.  Shbo  Batan  Lm 

Jant.  25     ^pi^^ij^^ 

Market^  rig/U  of  zamindar  to  hold^  on  his  land^  inproaimUy 

to  previously  established  market  belonging  to  another  zamindar^ 

General  declaration  to  hold  market  on  his  land  on  all  days^  suit  by 

zamindar  for. 

0 

Plaintiff  published  a  notice  that  he  proposed  to  open  a  market  on  a 
plot  of  land  belonging  to  him  on  Wednesday  the  24th  Febrnary  1897, 
and  to  hold  the  market  twice  a  week  on  every  saoceeding  Wednesday  and 
Saturday,  The  defendants  on  the  preceding  Wednesday,  the  17th  Fsbnia7 
1897,  opened  a  market  on  a  piece  of  land  belonging  to  them  adjoining  the 
plaintiff's  land,  and  announced  that  the  market  wonld  be  held  twice  a  \ieek 
on  every  succeeding  Wednesday  and  Saturday.  The  plaintiff,  alleglog 
that  the  defendants  '*by  show  of  force  and  stubbornness'*  obstructed  him 
from  establishing  bis  proposed  market  and  were  ready  to  break  the  peace, 
sued  them  for  a  declaration  that  he  had  a  right  to  establish  a  market  on 
bis  land,  and  for  perpetual  injunctions  restraining  them  from  holding  a 
market  on  their  land  on  the  same  days  as  he  proposed  to  hold  bis  market 
and  from  interfering  with  his  right  to  hold  a  market  on  his  land.  The 
Munsif  dismissed  the  snit.  The  Subordinate  Judge  on  appeal  modified 
the  Munsif  s  decree  by  declaring  that  the  plaintiff  had  a  right  to  hold  a 
market  on  any  days  except  Wednesdays  and  Saturdays. 

Etldy  that  a  zamindar  is  entitled  to  establish  a  market  on  his  own  land 
even  in  close  proximity  to  a  previously  established  market  belonging  to 
another  zamindar,  and  to  hold  it  on  the  same  days  as  the  previoasly  estab- 
lished market  is  held.  Held,  therefore,  that  the  Subordinate  Judge  should 
have  given  the  plaintiff  a  general  declaration  of  his  right  to  hold  a  market 
on  his  land  and  not  have  directed  him  to  fix  other  days  for  holding  it  than 
Wednesdays  and  Saturdays. 

Fob  Appbllants. — Mr.  E.  Manuel. 
For  Rbspondbnt. — B.  Bipin  Bihari  Bose. 


•  Against  the  order  of  Babu  KaU  Prasanno  _,8iaha.  Subordinate  Jodi^ 
Unao,  dated  20th  January  1898,  modifying  the  Older  of  B,  Hem  Chander  Sen, 
Jlunbif,  Safipur,  dated  2ud  November  1897. 
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Spankib,  a.  J.  C. — The  plaintiflf  published  a  nt)Kce  that   he    BrahmaDaad 
proposed  to  open  a  market  on  a  plot  of  land  belonging  to  him  on    ^^   another 
Wednesday  the  24tb  February  1897,  and  to  bold   the  market   Sbeo  Rataa 
iwice  a  week  on  every  sncoeeding  Wednesday  and  Saturday. 
The  defendants  on  the  preceding  Wednesday,  the  17th  Feb-i^ 
inary  1897,  opened  a  market  on  a  piece  of  land  belonging^  ta 
them  adjoining  the  plaintiff's  land,  and  announced  that  the^ 
siarket  would  be  held  twice  a  week  on  every    succeeding: 
Wednesday  and  Saturday.    The  ptaintiff,^   alleging  that  the 
d^fetkdanta  'Vby  show  of  force  and  stubbornness''  obstructed 
bun  from  establishing  his  proposed  market  and  were  ready  ta 
break  the  peace,  sued  them  for  a  declaration  that  he  had  a  right, 
to  establish  a  market  on  his  land,  and  for  perpetual  injunctions 
restraining  them  from  holding  a  market,  on  their  land  on  the 
same  days  as  he  proposed  to  hold  his  market,  and  from  interfer- 
ing with  his  right  to  hold  a  market  on  his  land.* 

The  Munsif  dismissed  the  suit.  The  Subordinate  Judge  on 
appeal  modified  the  Munsifs  decree  by  declaring  that  the  plain- 
tiff had  a  right  to  hold  a  market  on  any  days  except  Wedaes* 
days  and  Saturdays. 

The  defendants  appeal  from  the  Subordinate  Judge's  decree 
and  the  plaintiff  takes  objections  to  it  under  section  56  U  GiyH 
Procedure  Code. 

For  the  defendants  it  was  contended  that  plaintiff  has  no 
cause  of  action.  The  Subordinate  Jutige  has  found  that  the 
defendant  Brahmanand  threatened  the  plaintiff  with  violence 
if  he  opened  the  proposed  market  on  his  land.  I  think  that  the 
threat  amounts  to  a  denial  of  the  plaintiff's  rijo^ht  to  hold  a 
market  on  his  land  ;  and  a  denial  of  sach  right  is  a  denial  of  the 
plaintiff's  right  to  such  land  and  gave  him  a  cause  of  action* 
There  does  not,  however,  appear  to  be  any  cause  of  action  against 
the  defendant  Eatiani  Din,  and  as  regards  him  therefore  I 
think  that  the  Subordinate  Judge  should  not  have  disturbed  the 
Munsifs  decree. 

A  zamindar,  I  think,  is  entitled  to  establish  a  market  on  his 
own  land  even  in  close  proximity  to  a  previously  established 
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firahmanand    market  beloDgiDg  io  another  zamindar,  and  to  hold  it  on  the 
and  another     q^^q  jgyg  ^g  i]^q  preyionsly  established  market  is  held«    This 
Bbeo  Ratan     was  so  held  in  the  case  of  Kedamath  v.  Saghunath  (1).    In 
^^*  Select  Gase  No.  85  Mr.  Capper  seema  to  have  accepted  the 

raling,  for  he  says : — **  I  hold  that  the  holding  or  establisbuig 
^  a  bazar  on  one's  own  land  is  in  India  a  civil  right  which  in  ths 
**  abstract  every  proprietor  has  a  right  to  exercise."  The  qnas- 
tion  is»  can  a  Civil  Conrt^  while  declaring  that  a  person  has  a 
right  to  hold  a  market  on  his  own  land,  limit  the  ^erdse  of 
the  right  to  certain  days  becanse  there  may  be  a  breach  of  tbo 
peace  if  the  exercise  of  the  right  is  not  so  limited  P  If  it  is  kw- 
fnl  for  a  man  to  estabBsh  a  market  in  close  proximiiy  to  • 
previously  established  market  belonging  to  another  person  and 
to  hold  the  market  on  the  same  days  as  snch  other  person  holds 
bis  market,  it  seems  to  me  that  a  Civil  Court,  while  declariflg 
that  a  person  has  a  right  to  hold  a  market  on  his  own  land,  has 
no  power  to  limit  the  exercise  of  the  right  to  certain  particolsr 
days,  on  the  ground  on  which  the  Subordinate  Judge  has  now 
limited  it  in  the  present  case :  The  question  as  to  the  probability 
of  the  breach  of  the  peace  seems  to  be  one  for  the  consideration 
of  the  Criminal  Courts.  If  the  act  of  the  plaintiff  in  holding  his 
market  on  Wednesdays  and  Saturdays  is  likely  to  provoke  a  breach 
of  the  peace,  he  can  under  section  144,  Criminal  Procedure  Code, 
be  directed  to  abstain  from  the  act.  If  there  is  a  probability 
that  he  or  the  defendant  s  will  commit  a  breach  of  the  peace  or 
do  any  wrongful  act  which  may  probably  occasion  a  breach  of 
the  peace,  proceedings  can  be  taken  against  them  under  section 
107  of  the  same  Code.  For  these  reasons,  I  think,  the  Subordinate 
Judge  should  have  given  the  plaintiff  a  general  declaration  of  hii 
right  to  hold  a  market  on  his  land  and  not  have  directed  him  to 
fix  other  days  for  holding  it  than  Wednesdays  and  Saturdays. 
The  defendant  Brahmanand  cannot  be  restrained  from  holding 
his  market  on  Wednesdays  and  Saturdays,  The  plaintiff  is  not 
entitled  to  an  injanction  restraining  him  from  obstructing  or 
interfering  with  his  holding  his  market,  for  it  does  not  appear 
that  the  defendant  has  threatened  to  obstruct  or  interfere  wi(h 


(1)    6  N.  W.  ?,,  H,  0,  Beporto,  104, 
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tbe  holding  of  ii.     The  Sabordioate  Jadge  omitted  to  make  any    Brahmanand 
order  as  to  costs  iaoarred  by  the  plaintiflf  in  the  MuusiPs  Coart.     *°'^  another 

I  dismiss  the  appeal  with  costs    as  regards  the   defendant  Lai. 

Brahmanand.  As  regards  the  appellant  Katiani  Din  I  allow  the 
appeal.  The  plaintifif  will  pay  him  half  the  costs  jointly  inetirred 
by  him  and  the  other  defendants  in  this  Court  and  the  Courts 
belo?^. 

With  reference  to  the  objection  of  the  plaintiff  I  modify 
ihe  decree  of  the  Subordinate  Judge  by  declaring  that  the  plain- 
tiff is  entitled  to  hold  a  market  on  his  land.  As  to  costs,  as  the 
plaintiff  has  only  partly  succeeded  in  his  suit,  X  direct  that 
parties  pay  and  be  paid  costs  in  proportion. 
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FIRST  CIVIL  APPEAL,  No.  106  OF  1900.» 

Before  Mr.  Spankie. 
— — o— — - 
1902  Oajadhab  Pabshad  {PUxintiff)  v^  Mosahhat   Laohhih 

Nov.  18.     and  others  {Defendants). 

——^o 

Res  judicata — Decrees  determing  exactly  the  same  matter  one 
of  which  decrees  has  lecame  final — F redemptions  suit  for^^ Appeal 
filed  beyond  time  owing  to  erroneous  advice  given  by  pleader^ 
**  Sufficient  cause^^^  for  admitting  appeal  filed  beyond  time-^ 
Limitation  Act^  s,  5. 


Certain  persons  sold  a  share  in  a  village  to  one  E  on  the  7th  Febrntrjr 

1899.  On  the  4th  February  1900,  8.  K,y  Q.P.  and  S  entered  into  an 
agreement  in  writing.  This  agreement  recited  the  faot  of  the  sale,  that 
5.  K.,  O^P.  and  S  had  a  right  of  pre-emption,  that  G,  P.  was  entitled  *'ia 
eve^r  way,"  and  that  S.  JT.,  G.  P.,  and  S.  "  with  an  unanimoas  opinion 
claimed  for  pre-emption,"  and  then  provided  as  follows  :  **  Therefore,  we 
with  the  consent  of  each  other  do  covenant  and  put  into  writing  that  the 
law  costs  and  miscellaneoas  expenses  incurred  in  the  pre-emption  [suit] 
shall  be  borne  by  8.  K.,  besides  after  the  disposal  and  success  of 
the  suit  each  party  shall  pay  the  principal  money  together  with  law  and 
miscellaneous  costs  in  proportion  to  the  share  which  he  buys  and  shall  be 
entitled  to  the  said  share."    Two  days  later,  that  is,  on  the  6th  February 

1900,  (?.  P.  instituted  a  suit  against  the  sellers  and  the  purchaser  to  enforce 
his  right  of  pre-emption.  On  the  same  day  8.  K.  instituted  a  suit  against 
the  same  persons  to  enforce  his  right  of  pre-emption.  In  this  plaint  be 
referred  to  the  agreement,  and  he  alleged  that  after  its  execution  G,  F- 
acting  on  some  policy,  colluded  with  [the  purchaser],  and  through  his  help 
and  at  his  cost  made  himself  a  separate  claimant "  G,  P*$.  suit  was  num- 
bered 32  and  8,  Kb.  33.  S.  K.  was  made  the  7th  defendant  in  suit  No.  32 
and  G.  P.  was  made  the  7th  defendant  in  suit  No.  33.  The  Subordinate 
Judge  decided  the  suits  by  his  juds^ment  in  suit  No.  33  in  which  he 
passed  a  decree  to  the  effect:— 

"Decreed  that  on  payment  of  Bs.  6,000  upto  15th  October  1900  G.  P. 
plaintiff  in  case  No.  32  or  8.  K.  plaintiff  in  this  case  [No.  33],  or  both  of 
them,  or  any  of  them  shall  take  possession  by  right  of  pre-emption  of  the 
1  anna  6  pies  share  in  question  sold  under  the  deed,  dated  the  7th  February 
1899,  but,  in  case   of  default  in  such  payment,  ordered  that  both  the  suita 

♦Against  the  decree  of  M,  Mohamed  Tajuddin,  Subordinate  Jndge,  Hardoir 
dated  28rd  Hay  1900. 
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-shall  stand  dismissed  with  costs.  If  one  of  Um  plaintiffs  pays  the  money 
and  the  other  does  not,  the  payment  by  such  plaintiff  shall  be  taken  as 
being  made  in  his  own  case  and  he  shall  be  deemed  a  decreed  pre-emptor, 
4>ut,  if  each  plaintiff  pays  the  same  in  his  case,  the  question  as  to  who  is 
the  person  to  enforce  pre-emption  shall  be  determined  by  lot,  and  in  con- 
formity with  the  result  of  such  lot,  the  nnsuccessful  plaintiff's  suit  shall 
stand  dismissed  against  the  vendee  and  the  vendors,  but  not  against  defen- 
dant No.  7  in  each  case,  it  being  open  to  them  [plaintiff  or  defendant 
No.  7  in  each  case]  to  ask  eventually  against  each  other  any  relief  that 
might  be  based  on  the  genuine  terms  of  the  agreement,  dated  the  4tb 
Febmary  189^.**    A  similar  decree  was  made  in  snit  No.  32. 

In  both  suits  O,  P.  appealed  to  the  Judicial  Commissioner,  The  appeal 
in  snit  No,  33,  the  time  for  presenting  which  expired  on  the  21st  September 
1900,  was  not  presented  till  the  26th  Angnst  1901.  The  Court  was  asked 
to  admit  it  under  the  provisions  of  &  5  of  the  Limitation  Act,  on  the 
ground  that  the  appellant  had  sufficient  cause  for  not  presenting  it  withio 
time,  inasmuch  as,  at  the  time  when  he  preferred  the  appeal  in  suit  No. 
32,  he  consulted  a  pleader  as  to  whether  an  appeal  in  that  suit  should 
only  be  preferred  or  appeals  in  both  suits  should  be  preferred;  and,  as  he 
was  advised  by  the  pleader  that  it  would  suffice  to  prefer  an  appeal  in 
suit  No.  32  only,  he  preferred  an  appeal  in  that  suit  only.  Bnt  on  the  26tli 
August  1901,  the  date  fixed  for  the  hearing  of  that  appeal,  he  was  told  by 
another  pleader  that  he  should  have  preferred  appeals  in  both.  He  had 
no  personal  knowledge  as  to  whether  one  or  two  appeals  should  be  preferred 
and  in  preferring  only  one  he  acted  honestly  and  on  the  advice  of  the  pleader 
first  mentioned.  The  truth  of  this  statement  of  the  appelliint  \Q.  P.]  was 
accepted  by  the  Court. 

Held^  that  the  circumstance  that  the  appellant  did  not  prefer  the 
appeal  within  time  in  consequence  of  having  been  erroneously  advised  by 
a  legal  practitioner  not  to  prefer  the  appeal  was  not  a  sufficient  cause  for 
presenting  it  within  time,  and  that  his  appeal  in  suit  No.  33  should 
be  dismissed. 

EMf  further,  that  the  dee ree  in  suit  No.  3S,  which  determined  that 
R  had  a  right  of  pre-emption,  having  become  final,  the  Court  was 
debarred  from  tr3ring  that  question  in  the  appeal  in  suit  No.  32  by  the 
principle  of  res  judicata. 

0      ■ 

Fob  Appbllant, — ^M,  Mohammad  Noiim^  M.  Sami-uUlah  Beg. 
and  R   Prabhat  Chander  Gupta^ 

For  RbbI'OHDBKts.— B,  '  Basudeo  Lak 


Gajadhar 
Parshad 

V. 

Mnsammat 

Lacbmin  and 

others. 
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Gajadhar  Spankib,  A.  J.  C. — ^These  are  appeals  against  decrees  passed 

Par^Bhad  ^^  ^j^^  Subordinate  Judge  of  Hardoi. 
Masammat 

lacbmin  and  Certain  persons  sold  a  share  in  a  village  to  one  Ewas  Ali 

on  the  7th  February  1899.  On  the  4th  February  1900  Sri 
Eiahan  Lai,  Gajadbar  Parshad,  brother  of  Salig  Ram  one  of 
the^  sellers,  and  Subba  entered  into  an  agreement  in  writing. 
This  agreement  reeites  the  fact  of  the  sale,  that  Sri  Kishaii  Lai, 
Gajadhar  Parshad  and  Subba  had  a  right  of  pre-emptidn,  that 
Gajadhar  Parshad  was  entitled  '4n  every  way**  aitd  that  Sri 
Elshan  La],  Ghtjadhar  Parshad  and  Subba  **  with  an  unanimoui 
opinion  olaim  for  pre-emption,"  and  then  provides  as  follows:— 
^'Therefore)  we,  with  the  ^consent  of  each  other  do  covenant  and 
put  into  writing  that  the  law  coat  and  miscellaneous  expensei 
ihcnrred  in  the  pre-emption  Csuit)  shall  be  borne  by  Sri  Kisfaan 
Lai  and  Subba;  besides  after  the  disposal  and  success  of  the 
suit  each  party  shall  pay  the  principal  money  together  with  law 
imd  miscellaneous  costs  in  proportion  to  the  share  which  be  bays 
and  shall  be  entitled  to  the  said  shace."  This  part  of  the  agree- 
ment is  admittedly  genuine. 

Two  days  later,  i.  e.^  on  the  6th  February  1900,  Oaja(jihar 
Parshad  instituted  a  suit  against  the  sellers  and  the  purchaser 
io  enforce  bis  right  of  pre-emption.  On  the  same  day  Sri 
Kishan  Lai  instituted  a  suit  against  the  same  persons  to  janforce 
his  right  of  pre-emtion.  Li  his  plaint  he  referred  to  the 
agreement,  and  he  alleged  that  after  its  execution  *'  Gajadhar 
Parshad,  acting  on  some  policy,  colluded  with  (the  purchaser), 
and,  through  his  help  and  at  his  cost,  made  himself  *^  a  separate 
claimanti.'' 

Gajadhar  Parshad's  suit  is  numbered  32  and  6ri  Eiflhao 
Lai's  suit  is  numbered  33.  ^n-  Siihan  Lai  was  made  the  ^th 
defendant  in  soU  Kb.  82  and  Gfyadbor  Parshad  was  made  the 
7th  defendant  in  suit  No.  3.3. 

Four  issues  were  framed  in  each  suit*  The  Ist,  2nd  and 
4th  were  common  to  both  suits.    The  2nd  issues,  which  were 
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framed  in  conseqaence  of  the  plea  of  Sri  Kishan  Lai  that  the 
real  price  was  Bs.  5,400  and  not  Rs.  6^000  the  amoant  entered 
in  the  deed  of  sale,  were: —*' Whether  the  prioe  settled  was 
Bs.  5,400  and  Rs.  6,000  were  entered  in. the  deed  in  order  to 
defrand  the  pre-emptor."  The  fonrth  issae  was: — ^^To  what 
relief  is  plaintiff  entitled?  The  3rd  issue  in  suit  No.  83,  which  was 
made  the  "leading  case,"  was  : — Whether  the  defendant  No.  7, 
Gkjadhar  Parshad  (the  plaintiff  in  case  No.  32),  has  coUaded 
with  the  vendee  and  has  brought  the  suit  No.  32  in  order 
to  defrand  Sri  Eishan  (plaintiff  in  this  case)."  The  3rd  i^sne 
in  suit  No.' 32 . was:— "Whether  plaintiff  Gajadhar  Parshad  has 
ooUnded  with  the  yendee  and  brought  this  suit  in  order  to 
defraud  Sri  Kishan  plaintiff  in  case  No.  33."  The  suits  wejre 
tried  "together. 

The  Subordinate  Judge  subsequently  struck  out  the  8rd 
issue,  because  it  was  admitted  that  Gajadhar  Parshad  had  a 
preferenatial  right  of  pre-emption  observing: — "The  plaintiff  in 
ttAn  case  (Sri  Eishan)  has  no  locus  standi  to  sue  against  Saijad 
Ewaz  Ali  the  purchaser*  But  what  remedy  the  plaintiff  in  this 
case  claims  against  Qajadbar  he  can  do  it  in  a  separate  suit 
based  on  the  terms  of  the  agreement  entered  into  between 
ihem,"  He  also  struek  out  the  4th  issue,  because  Gajadbaff 
Parshad,  "the  real  pre^mptor,"  admitted  that  the  pried  of  th« 
property  was  Rs.  6,000.  There  remained  therefore  only  the 
Ist  and  4th  issues  for  trial. 

The  Subordinate  Judge  decided  the  suits  by  hif  judgment 
intuit  No.  33.  He  decided  the  Ist  issue  against  the  purchaser^ 
As  to  the  4th  issue  he  observed: — "  In  my  opinion  the  plaintiff 
in  this  case  (Sri  Eishan)  has  no  right  to  pre-empt  in  presence 
o{  Gajadhar.  But  as  plaintiff  says  the  latter  has  colluded  with 
tiie  vendee  in  order  to  defraud  other  persons,  who  might  have 
been  in  a  position  to  claim  pre-emption  in  the  absence  of  a 
olaim  by  himself  (Gajadhar);  and,  as  the  latter  has  agreed  under 
the  instrument  dated  the  4th  February  1900  to  allow  this  plains 
liff  and  Subba  to  enforce  pre-emption,  I  think  that  it  would 
meet  tfao  ends  of  justioo  to  make  a  proripioQ  for  this  plaintiff  io 


Gajudha? 
PatBhad 

V. 

Musammat 
Xachmia 
and  otiiers. 
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Qajticlhar      ^^  0^  Gajtdbar  (the  pIltiiitifF  in  case  No.  Si)  failing  ont  of  the' 
Parshad        alleged  possible  coUnsioh'^with  the  vendee  to  pay  the  prioe.    H' 
Hasammat    the  plaintiff  in  c^se  No.  dSf  pays  the  money  tiie  plaintiff  in  this.' 
^'^^l^ers"'     ^^^  ^^  ^*^  ^^  remedy  against  the  former  by  a  separate  eiiii^ 
based  on  the  genuine  terms  of  the  said  agreement.    Bnt^  if  the 
plaintiff  in  (»se  No.  32  and  the  vendee  Saiyad  Ewaz  AH  are 
really  bent  upon  defranling  this  plaintiff,   the  objeot  can  be* 
realised  by  depositing  the  ikioney  bnt  not  executing  the  decree 
within  limitation.    To  safeguard  against  these  possiirilities,  and 
in  view  of  the  consent  of  Oajadhar  (pkintiiSF  in  case  No.  82) 
etnbodied  in   the  said  agreement,  and  also  of  the  defence  set  up 
by  the  vendee  to  the  effect  that  both  plaintiff  have  one   united 
oause.under  the  said  agreement  in  the  matter  of  chiming  pre-- 
emption, I  should  allow  either  of  the  plaintiffs  to  pay  the  money 
for.  pre-eoo^tion  and  refer  each  plaintiff  to  have  other  points 
settled  by  a  separate^  suit  against  each  other/'   . 


The  Subordinate.  Judge,  passed  a  decree  in  suit  No.  88  to 
jQie  effects— f 'Decreed  that  on  payment  of  Rs,  6,000  up  to  ISth 
October  1900  Gajadh^r  plaintiff  in  case  No.  32  or  Sri  Eisbaa. 
plaintiff  in  this  case  (No.  33)  or  both  of  them  or  a^  of  ^h^oii  ^U 
take  possession  by  right  of  pre-emption  of  the  l.anna  6piesa}iat^ 
in  question  sold  under  the  deed  dated  the  7th  F^ebrijuiry  1999^ 
i)Ut  in  case  of  default  in  such  payment  ordev0d  tiiat  both  the 
suits  shall  stand  dismissed  withoostiu  If  one  of  the  plaintiH 
pajrs  the  money  and  the  other  ^oes  not  the  payment  by  such 
plaintiff  shall  be  taken  as  being  niade  in  his  own  case  and  he 
shall  be  ^deemed  a  decreed  pre-emptor,  but  if  eaeh  plainUff 
pays  the  same  in  his  case  the  question  as  to  who  is  the  person  to 
enforce  pre-emptioii  shall  be  determined  by  lot»  and  in  confor- 
mity with  the  result  of  such  lot  the  uasuocesdfnl  plainthFs  suit 
shall  stand  dismissed  against  the  vendee  and  the. vendors  but 
not  against  defendant  No.  7  in  eaeh  case,  it  being  open  to  them 
(piaihtiff  or  defendant  No.  7  in  each  caise)  to  ask  eventualy 
against  each  other  any  relief  that  might  be  based  on  the  genuine 
terms  of  the  agreement  dated  the  4th  February  1900.-  A 
simitar  decree  was  made  in  suit  No.  82. 
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In.  both  raits  jGhjadhac  Parahad  has  appaatod  to  this  Oonrt.. 
Tlie  appeal  in  suit  Ko.  3S,  the  time  for  presenting  which  ezpii)sd 
on  the  2Ut   September  1900,  was  not  preMnted  till  the  S^tb 
Angnstl901. 

The  Oonrt  is  asked  to  admit  the  appeal  in  snit 
No.  83  after  the  period  .of  limitation  under  the  provisions 
of  section  5  of  the  Limitation  Act,  on  the  ground  that 
the  appellant  had  sufficient  cause  for  not  presenting  it 
within  time.  iThe  alleged  sufficient  cause  is  that  the  appellant 
at  the  time  when  he  preferred  the  appeal  in  snit  No/32  consult*' 
ed  a  pleader  of  this  Oonrt  as  to  whether  an  appeal  in  that  suit 
should  dnly  be  preferred  or  appeals  in  both  suits  shotild  be  pre- 
ferred, that  he  was  advised  by  the  pleader  that  it  Would  suffice 
to  prefer  to  appeal  in  jsuit  No.  82  onlj,  that  he  accordingly 
preferred  an  appMilln  that  suit  only,  that  on  the  26th  August 
1901,  the  dale  fixed  for  the  hearing  of  that  appeal,  he  wa»  told 
by  Mr.  Uoharomad  Nasira,  pleader  of  this  C\>url;,  that  he  should 
have  preferred  appeals  in  both  suHs,  and  that  be  had  no  personal 
k  nowledge  as  to  whether  one  or  two  appeals  should  be  preferred, 
and  in  preferring  only  one  acted  honestly  and  on  the  advice  oi 
the  pleader  first  mentioned.  v 

The  question  whether  the  appellant  had  sufficient  cause  for 
not  presenting  the  appeol  in  suit  No.  33  witbiu  time  must  be 
dicided  on  the  assumption  that  it  was  necessary,  in  or«ler  that 
the  appellant  should  succeed  in  both  suits,  to  prefer  appeals  in 
both  suits,  and  that,  if  the  appellant  was  advised  to  prefer  iin< 
appeal  in  his  suit  only  and  not  to  prefer  one  in  Sri  Kishan  LalV 
suit,  such  advice  was  erroneous. 

1  think  that  it  is  proved  that,  at  the  fiwe  when  the  appellant 
preferred  the  appeal  in  suit  No.  32,  he  was  advised  by  a  pleader, 
whom  he  consulted  on  the  point,  that  it  was  only  necessary  to 
prefer  an  appeal  in  suit  No.  32,  and  that  the  reason  why  the 
appellant  did  not  at  that  time  prefer  an  appeal  in  suit  No.  33 
-^mBA  because  he  in  good  faith  believed  that  it  was  not  necessary 
to  do  so.    But  I  think  that  the  circumstance  that  the  appellant 
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did  not  prefer  tibe  appeal  wiihin  tinie  in  consequence  of  having 
been  erroneously  advised  by  a  legal  practitioner  not  to  prefer 
the  appeal  is  not  sufficient  cause  for  not  presenting  .  it  ^rithia 
time*  The  case  is  distinguishable  from  such  cases  as  Jan^. 
Bahadur  Singh  v.  Raghuraj  Singh  [1]  and  Lai  Bahadurs  case  [2]« 
In  those  cases  relief  was  sought  although  in  the  wrong  Court* 
In  this  case  the  appellant  did  not  seek  relief  in  a  wrong  Court. 
If  the  circumstance  that  an  appeal  is  not  presented  within  time 
because  the  appellant  is  erroneously  advised  not  to  prefer  it  is 
sufficient  cause  for  not  presenting  it  within  time,  then  it 
follows  that  an  appeal  must  be  admitted  at  any  time  after  iho 
period  of  limitation  has  Expired  when  the  appellant,  haying 
received  sound  advice,  acts  on  it  and  presents  Uie  appeaL  It 
would  not,  in  my  opinion,  advance  justice  to  admit  an  appeal 
at  any  time  after  the  period  of  limitation  has  expired  on  tfao 
ground  merely  that  the  appellant  at  the  time  when  he  might 
bnYO  presented. the  appeal  within  time,  was  erroneously  advised 
not  to  prefer  it,  and  therefore  did  not  present  it  at  that  time, 
I  think  therefore  that  the  appeal  in  suit  No.  33  should  not  be 
admitted,  and  1  accordingly  dismisajt,  as  barred  by  limitation, 
with  costs. 

There  remains  the  appeal  in  suit  No.  82.  I  think  that  it 
cannot  property  be  held  that  there  is  only  one  decree  in  the 
two  salts.  The  question  then  arises  whether,  as  the  .decree  in 
suit  No.  33  has  become  final,  the  point  which  the  appeal  in 
suit  No.  32  raises,  namely,  whether  Sri  Kishap  lial  has  a  right 
of  pre-emption  can  be  tried  by  this  Court.  I  am  of  opinion 
that  this  Coart  is  debarred  from  trying  that  question  by  the 
principle  of  res  judicata.  There  is  a  great  distinction  between 
this  case  and  the  cases  cited  for  the  appellant,  namely,  Abdul 
Majid  V.  Jew  Narain  Mahto  [3].  Musammat  Fakharunnissa  v. 
Malik  Rahim  Bakhsh  [4].  In  the  cases  cited  there  were  not  two 
decrees  in  existence  determining  exactly  the  same  matters,  one 
of  which  decrees  had  become  final.    A  case  bearing  a  consider- 


[1]    4  Oadh  Gaw,  872. 
Whlk  3.1 16  Calc,  233. 


[2]    2  0iidhCb8e8.  132. 
[4]    rnojab  aeoord,  1807,  97. 
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able  resemblance  to  the  present  case  is  that  o£  Chajju  v.  Sheo 
SaltaeiX).  In  that  case  there  were  two  decrees,  one  enforcing 
the  right  of  pre-emption  of  Chajju  as  against  the  parties  to 
the  sale  and  the  rival  claimant  to  pre-emption,  Sheo  Sahai, 
and  the  other  in  favonr  of  Sheo  Sahai  enforcing  his  right  of  pre« 
emption  as  against  the  parties  to  the  sale  and  Chajjn,  the  rival 
claimant  of  pre-emption,  in  the  event  of  Chajja  not  executing 
his  decree.  Sheo  Sahai  appealed  against  the  decree  passed  in 
his  favour,  seeking  to  establish  that  Chajju  had  lost  his  right 
of  preemption,  but  he  did  not  appeal  against  the  decree  in 
favour  of  Chajju,  and  that  decree  had  become  final  when  the 
appeal  was  heard.  It  was  held  that  the*  question  as  to  Chajju's 
preferential  right  of  pre-emption  had  been  finally  determined 
and  could  not  be  tried  in  the  appeal.  As  this  Court  is,  by 
reason  of  the  existence  of  a  final  decree  which  has  determinei 
that  Sri  Kishan  Lai  has  a  right  of  pre-emption,  precluded  from 
trying  whether  he  has  such  a  right  or  not,  the,  appeal  in  suit 
No.  32  must  fail.    It  is  accordingly  dismissed  with  costs. 

(1)  I.  L.  B.,  10  AU.,  123,  "^ 
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SECTION  622  APPLICATION,  No.  50  OP  1901.» 


Before  Mr.   Spankie  and  Mr.  Chamier. 


1902  PiRTHi  Singh   (Plain^if)  v.  Abkad  Husaik  and  others 

Nov.  28.      (Defendants). 


Rent  paid  by  eo-sharer  on  behalf  of  other  eo^harerSy  suit  for 
'-^Land  Revenue  Act  (Oudh)y  s.  216,  dlause  (f) — Jurisdictum  of 
Civil  Court  in  suit  by  co^harer  for  share  of  rent  paid  by  him  on 
iehalf  of  other  co^sharers — ^^Lambardar^'^-^Rent  Act  (Oudh)^  s. 
108,  clause  (16). 


The  plaintiff  was  one  of  the  oo-sharers  in  a  sab-settled  aiahaL  There  were 
three  other  oo-sharers.  The  shares  were  held  separately,  and,  aooording  to  the 
plaintiff,  each  co-sharer  collected  £roo[i  the  tenant^  in  proportion  to  hfs  share, 
and  each  paid  to  the  talnkdar  his  share  of  rent.  The  superior  proprietor  made 
default  in  the  payment  of  GoTemment  revenue  and  the  mahal  was  attached 
and  taken  under  direct  management,  and  an  agent  was  appointed  by  the 
Deputy  Commissioner  to  manage  the  mahal.  The  plaintiff  alleged  that  th« 
agent  realised  from  him  the  share  of  the  rent  payable  by  the  defendants.  He 
«ued  to  recoTer  from  them  the  amount  which  he  had  paid  on  their  aooonnt.  The 
Courts  held  that  the  cognisance  of  the  suit  by  the  Civil  Courts  was  barred  by  the 
Oudh  Land-Bevenue  Act  and  also  by  the  Oudh  Bent  Act. 

ffeld^  that  the  provisions  of  8.  219,  clause  (/J,  Oudh  Land-Bevenoe  Act, 
were  not  applicable,  and  that  the  claim  was  not  connected  with,  nor  did  it  arise 
out  of,  any  process  enforced  on  account  of  any  sum  which  was,  by  the  Oudh 
Land-Bevenue  Act,  realisable  as  revenue. 

By  'lambardar**  or  representative  of  a  village-community  the  persoa 
appointed  under  rules  framed  under  s.  290,  Oudh  Land-Bevenue  Act,  is  intended 
and  it  is  in  this  sense  that  the  word  "lambardar**  is  used  in  clause  16,  section  108, 
Oudh  Bent  Act  of  188«.  BOd,  therefore,  that  the  Civil  Courts  were  not  debarred 
from  taking  cognisance  of  the  suit  by  the  provisions  of  that  clause. 

*Against  the  order  of  M.  Saiyad  Sharaf  Ali,  Subordinate  Judge,  Partabgarh, 
dated  19th  I>ecember  1900,  confirming  the  order  of  M.  Mohammad  Bakar  Khan, 
Monsif,  Partabgarh,  dated  2Sid  December  1890» 
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For  Api»licant.*-B.  Durga  Charon  holding  the  brief  of    Pirthi  siitRh 
B.  Lachman  Doss.  ahumJ 

Husaiu 

Spaickib,  a.  J.  0.  and  Chahibb,  A.  J.  0. — ^The  plaintiff  ana  oihen 
in  this  suit  is  one  of  the  eo-sharers  in  a  snb-settled  mahah 
There  are  three  other  co-sharers.  The  shares  are  held 
separately,  and,  according  to  the  plaintiff,  each  oo-sharer  collects 
from  the  tenants  in  proportion  to  his  share,  and  each  pays  to 
the  talnkdar  his  sliare  of  the  rent. 

It  appears  that  the  superior  proprietor  made  default  in  the 
payqient  of  Government  revenue  and  the  mahal  was  attached 
and  ti^ken  under  direct  management,  and  an  agent  was  appoint- 
ed by  th^  Deputy  Commissioner  to  manage  the  mahal.  The 
plaintiff  alleges  that  the  agent  realized  from  him  the  share  of 
the  rent  payable  by  the  defendants.  He  sues  to  recover  from 
them  the  iiipount  which  he  paid  on  their  account.  Both  the 
Courts  belpw  have  held  that  the  cognizance  of  the  suit  by  the 
(Uvil  CoorU  is  barred  by  the  Oudh  I^tpd-Revenue  Act  and  also 
by  the  Oudb  Bent  Act. 

The  firat  question  is  whether  the  oognizi^nce  of  the  suit  by 
die  Civil  GoQfts  is  blurred  by  the  provisions  of  section  219, 
clause  (/),  Oadb  Land-Revenoe  Act.  We  are  of  opinion  that 
this  oloose  i&  HQt  appUcable.  The  claim  in  this  suit  ia  not  con- 
nected wiid^  nqx  doQs  it  arise  out  of,  any  process  enforced  on 
account  of  any  sum  which  was,  by  the  Oudh  Land  Revenue 
Act,  realizable  %§  revenue.  There  was  no  process  at  all  in  this 
case.  The  claim  is  not  connected  with,  nor  does  it  arise  out  of, 
the  collection  of  revenue. 

The  other  question  is  whether  the  Civi\  Courts  ure  debarred 
from  taking  cognizance  of  thb  suit  by  the  provisions  of  section 
108,  clause  (16)^  Oudh  Rent  Act.  That  clause  of  section  108 
provides  that  n  fuit  by  a  lambardar  against  a  joint  lambardar 
for  compensatiop  for  rent  paid  by  the  lambardar  on  account  of 
the  joint  lamb^r^lfti^  is  i^ot  cognizaible  by  the  Civil  Courts. 

The  co-sbfrers  of  the  sub-settled  mahal  in  this  case  are  in 
the  same  position  as  they  were  in  the  case  that  came  before 
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Pirtbi^SiDgh  jf r.  Young  (Rent  Appeal  No.  120/289  of  1887)and  decided  by 
Ahmaid  him  on  the  27th  Jane  1887.  In  that  case  the  talakdar  sued  all 
others.  ^^®  co-sharers  for  rent  and  obtained  a  decree  against  them. 
Ue  eiiecnted  it  against  some  of  them.  Those  co-sharers  sued 
the  other  ca-sbarers  for  the  money  which  they  had  paid  on 
their  account*  Mr.  YoQng  was  of  opinion  that  the  suit  was 
not  cognizable  by  the  Civil  Courts,  regard  being  bad  to  the 
povisions  of  section  83,  clause  (16),  Oudh  Bent  Act,  1868.  He 
observes  in  his  judgment  that  joint  lessees  are  not  necessarily 
joint  lambardars  but  their  position  is  like  lambardars,  and  that 
he  could  see  no  reason  why  section  83,  clause  (16),  of  Act 
XIX  of  1868,  should  not  apply  to  them.  We  are  of  opinion 
that  the  ordinary  meaning  of  the  word"  lambardar"  in  clause 
(16)  section  108  of  the  present  Act  should  be  given  to  that 
word.  The  word,  we  think,  is  used  in  the  same  sense  as  it  is 
used  in  the  Land-Revenue  Act.  Under  section  220  of  the  last 
mentioned  Act  power  is  given  to  the  Chief  Commissioner  to 
make  rules  for  the  qualifications  etc.  of  the  lambardars  or 
representatives  of  village-communities.  By  "lambardar"  or 
representative  of  a  village-community  the  person  appointed 
under  those  rules  is  intended,  and  we  chink  that  it  is  in  this 
sense  that  the  word"lambardar"  is  used  in  clause(16),  section 
108,  Oudh  Rent  Act.  We  are,  therefore,  of  opinion  that  the 
Civil  Courts  are  not  debarred  from  taking  cognizance  o£  the 
suit  by  the  provisions  of  that  clause. 

We  set  aside  the  order  of  the  lower  Courts  and  direct  the 
Munsif  to  dispose  of  the  suit  in  accordance  with  law.  The 
costs  of  the  proceedings  in  this  Court  will  be  costs  in  the  cause 
{ind  abide  the  result. 
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SECOND  CIVIL  APPEAL,  No.  130  OF  1901.* 


Before   Mr.  Chamier^ 


Bhagwat  Singh  (Plaintiff)  v.  Saiyad  Nazir  Husain  and  1902 

others  (Defendants).  Dro.  1. 


Pre-^emption,  nUtfor — Estoppel  against  right  of  pre-emption 
in  absence  of  written  notice  of  proposed  sale  to  plaintiff. 


In  a  suit  for  pre-emption  the  evidence  of  one  of  the  defendants*  witnesses 
X  was  to  the  effect  that  SO  days  or  a  month  before  the  ezecation  of  the  sale- 
deed  he  met  the  plaintiff  and  told  him  that  B  was  execntiog  a  sale-deed,  that 
if  the  plaintiff  wished  to  bny  he  shonld  do  so  and  that  the  plaintiff  then  said 
"  you  may  get  a  sale  executed,  I  do  not  wish  to  do  so  ;"  the  qaestion  was 
whether  this  evidence  being  accepted  as  trde  the  plaintiff  was  estopped  from 
claiming  pre-emption.  It  was  proved  that  K  with  whom  the  plaintiff  con- 
versed was  not  the  accredited  agent  either  of  the  vendors  or  of  the  vendee. 
The  price  at  which  the  vendors  proposed  to  sell  was  not  mentioued  to  the 
plaintiff  and  in  fact  the  name  of  only  one  of  the  vendors  was  mentioned. 

Held^  that  the  plaintiff  was  not  estopped  from  claiming  pre-emption.  In 
a  case  for  pre-emption  although  notice  in  writing  is  not  given  by  the  vendor 
the  plaintiff  may  be  estopped  from  claiming  pre-emption  if  it  is  proved  that 
the  property  was  offered  to  him  at  a  certain  price,  that  he  refused  to  purchase 
at  that  price  and  that  he  expressly  consented  to  the  purchase  of  the  property 
by  the  defendant. 


For  Appellant. — B.  levari  Dayal. 

For  Respondents. — M.  Zahir  Ahmad. 

Chamibr,  a.  J.  C. — This  is  an  appeal  by  the  plaintiff  in  a 
suit  for  pre-emption.     Both  the  Courts  below  have  held  that  the 

*  Against  the  decree  of  Hunshi  Saiyad  Sharaf  Ali,  Subordinate  Judge, 
Partabgarh,  dated  28th  February  1901,  opnfirming  the  decree  of  M.  Saiyakl 
Uohammad  Bakar,  Munsif,  Partabgarh,  dated  31th  December  1900. 
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plaintiff  is  estopped  from  pnttiog  forward  his  claim.  The  evi- 
dence which  the  Courts  have  believed  is  that  oE  a  witness  named 
Kadir  Bakhsh.  The  remainder  of  the  evidence  was  discredited. 
Kadir  Bakhsh  after  mentioning  a  conversation  which  be  had 
with  the  plaintiff  more  than  a  year  before  the  sale  tuok  place 
said  that  20  days  or  a  month  before  the  execation  of  the  sale- 
deed  be  met  the  plaintiff  and  told  him  that  Baij.  Nath  was 
executing  a  sale-deed,  that  if  the  plaintiff  wished  to  buy  he 
should  do  so,  that  the  plaintiff  then  said,  *^you  may  get  a  sale- 
deed  executed,  I  do  not  wish  to  do  so.''  The  witness  says  that 
that  is  all  that  passed  between  them.  The  question  which  I 
have  to  decide  is  whether  tliis  evidence  being  accepted  as  true 
the  plaintiff  is  estopped  from  claiming  pre-emption.  I  have 
been  referred  to  a  number  of  decisions  by  this  Court.  In 
Select  Case  No,  83  it  was  held  that,  as  the  3ale  was  openly 
made  and  all  the  co-sharers  had  assembled,  before  the  sale  was 
completed  and  the  plaintiffs  were  aware  of  and  consenting 
parties  to  the  sale,  they  were  estopped  from  subsequently 
claiming  pre-emption  although  no  notice  of  his  intention  to  sell 
the  property  was  given  by  the  vendor.  In  Select  Case  No.  121 
it  was  held  that  the  question  whether  the  plihtiff  was  aware  of 
the  sale  (meaning  I  suppose  the  proposal  to  sell)  to  the  defen- 
dants was  irrelevant.  No  question  of  estoppel  seems  to  have 
arisen.  In  Select  Case  No.  305  it  was  proved  that  the  plaintiff 
had  expressly  declined  to  purchase  the  property  and  had 
expressly  consented  to  the  sale  of  the  property  to  the  defen- 
dants for  Rs.  500  and  that  relying  on  his  consent  the  defen- 
dants had  incurred  expenditure.  This  Court  held  that  the 
plaintiff  was  estopped  from  sahsequently  claiming  pro-emption. 
In  Hazari  Singh  v.  Joot  Singh{l)  it  was  held  that  the  mere 
fact  that  the  plainti.f's  fa^er  had  attested  the  deed  of  aale  did 
not  estop  the  plaintiff  from  claiming  pre-emption.  In  Maryam 
Begam  v.  Tika  (2)  U  was  held  that  the  mere  omission  or  refusal 
of  a  plaintiff  to  accept  an  oral  offer  o£  sale  does  not  ol  itself  and 
IKTitbout  some  posj^ive  aot  of  th^  pre-emptQr  cpnatitate  a  waiver 
of  the  i^ght  of  pre-emption  or  dispoQse  with  perform9nc9  of 


<i)    I  Ondh  Caa«s,  85S. 


(3)    I  OadhCaa«s,  254 


Digitized  by 


Google 


Vot  V.J  THE  ODDH  OASES.  897 

tbp  obligation  to  s^rv^  a  written  notice.    In  tM  cfise  there  was       JMpgwi^ 
nriSVidence  tliat  the  vepidor  )iad  notified  to  the  pre-eipptor  the  «« 

pficp  ^t  which  he  wa»  ready  to  sell  and  that  the  pre-eipaptoi?  ^Sjn^^' 
bad  ref  U9ed  to  pif rch^^e  at  that  price.  Mr.  Blequerhassett  otUm. 
eacpressed  aq  opinion  ^M  ^  section  IQ  of  the  Oadh  Laws  Act 
reqnirea  a  peraoo  prppo^ing  to  sell  property  ^hall  give  notice 
in  ^ritiQg  no  ottier  evicitop^  opiiM  he  admitted  to,  prove  that 
notice  had  been  given  to  the  pl^ptiff,  hPl  thif  wa^  ppt  necessary 
for  the  disposal  of  the  case  and  he  did  not  expressly  hold  that  a 
plaintiff  could  not  be  estopped  in  a  case  in  which  no  notice  in 
writing  had  been  issued.  In  Chedi  Singh  v.  Baldeo  Singh(l) 
no  written  notice  had  been  issned  by  the  vendor  bnt  it  was 
proved  that  the  plaintiff  had  refused  to  buy  becanse  he  said  he 
could  not  afford  to  buy  the  property,  the  price  being  mentioned 
at  the  time^  and  had  expressly  consented  to  the  purchase  of  the 
property  by  the  defendant.  Mr.  Spankie  held  that  the  plaintiff 
was  estopped  from  claiming  pre-emption  against  the  defendant. 
In  Raghubar  v.  Kalka(%)  it  was  proved  that  the  defendants  had 
purchased  the  property  on  the  plaintiff  saying  that  they  were 
at  full  liberty  to  do  so,  as  the  price  was  more  than  he  was 
prepared  to  give  and  the  property  was  being  purchased  for  the 
Tbakurji.  I  held  that  the  plaintiff  was  estopped  from  claiming 
pre-emption  against  defendants.  There  is  thus  a  series  of  cases 
in  which  it  has  been  held  that  although  notice  in  writing  is  not 
given  by  the  vendor  the  plaintiff  may  be  estopped  from  claim- 
ing pre-emption,  but  in  all  the  cases  in  which  the  plaintiff  has 
been  held  to  be  estopped  it  has  been  proved  that  the  property 
was  offered  to  him  at  a  certain  price  that  he  refused  to  pur- 
chase at  Aat  price  and  that  he  expressly  consented  to  the  pur- 
dmse  of  die  property  by  the  def  endant» 

In  the  present  oMe  these  conditions  have  not  been  satisfied. 
The  property  was  sold  to  the  first  defendant  by  the  second  and 
third  defendant  Ejidir  Bakhsh  with  whom  die  plaintiff  con<* 
versed  was  not  the  accredited  agent  either  of  the  vendors  or  of 
the  vendee.    The  price  at  which  the  vendors  proposed  to  sell  wai 

(I)  Seoond  CiTtt  Appeal,  No.  428  of  1S98,  dated  8th  Jalj  1899. 
(3)  Second  CivU  Appeal,  N0..8I6  of  1900,  doolded  on  Jp]{^  8th  1901, 
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Bbagwat      not  mentioned  to  the  plaintiff  and  in  fact  the  name  oE  only  one 

V.  of  the  vendors  was  mentioned.     All  that   the  plaintiff  did  was 

^hSSh^'    to  tell  the  witness  Kadir  Bakhsh  that  he  did  not  wish  to  pur- 

others.        chase  the  property^     It  is  impossible  to  hold  that  the  plaintiff 

is  thereby  estopped  from  claiming  pre-emption.      I  accept  this 

appeal   set  aside  the  decree  of  the  lower  appellate  Conrt  and 

remand  the  case  to  that  Coart  for  trial 'on  the  merits.  Costs    o£ 

this  appeal  will  be  costs  in  the  cause. 
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SECOND  CIVIL  APPEAL,  No.  115  OF  190L* 


Before  Mr.  Chamier. 


Badri  (Defendant)  v.  Abla  Dik  (Plainiifi'.)  1>^\ 


Pre-emptiony  suit  for — Holders  of  separate  holding  and  pay^ 
ing  rents  separately — Co-sharers  of  mahal — Oudh  Laws  Act^ 
«•  9,  clauses  (2)  and  (3). 


In  a  suit  for  pre-emption  it  was  common  ground  between  the  parties  that 
the  would  be  pre-emptor,  the  vendor  and  the  vendee  were  all  members  of  the 
some  "  village  community  *'  within  the  meaning  of  clauses,  section  9  of  the 
Oudh  Laws  Act,  but  the  pre-emptor  contended  that  they  were  all  also  "  co- 
sharera  of  the  whole  mahal "  within  the  meaning  of  clause  2  of  that  section. 
The  village  in  which  the  land  in  suit  was  situated  consisted  of  two  proprietary 
mahals  one  of  which  was  called  mahal  Madho  Singh.  In  1883  the  parties  to 
the  suit  and  several  other  persons  sued  for  under-proprietary  rights  in  mahal 
Madho  Singh.  The  suit  was  settled  by  a  eompromise  which  was  incorporated  in 
the  decree.  Each  of  the  then  plaintiffs  thereby  obtained  under-proprietary 
Tights  in  separate  and  specific  plots  of  land.  It  was  admitted  that  each  plaintiff 
obtained  a  separate  holding  and  was  responsible  only  for  the  rent  payable  in 
respect  of  that  holding.  The  existence  of  one  mahal  only  was  diclosed  by  the 
evidence,  in  the  case  and  that  was  a  mahal  which  was  the  property  of  the 
superior  proprietor  «^ho  had  no  co-sharers. 

Beldf  that  the  parties  to  the  suit  were  not  co-shwers  in  a  tenure  of  any 
description  but  were  the  members  of  the  same  village  community  and  as  such 
were  equally  entitled  to  pre-emption. 


For  Appellant. — Mr.  E.  Manuel. 
For  Respondent. — B.  Isvari  Dayal. 

Chamber,  A.  J.  C— This  is  an  appeal  by  the  defendant- 
vendee  in  a  snit  for  pre-emption.  It  is  common  groxmd  between 
the  parties  that  the  would  be  pre-emptor  who  is  the  respondent 
here  the  vendor  and  the  vendee  are  all  members  of  the  "  same 


•Against  the  decree  of  Pandit  Durga  Datt  Joshi,  Subordinate  Judge, 
Gonda,  dated  lOth  December  1900,  confirminfif  the  decree  of  B,  Kali  Charan 
HonBif ,  Torabganjt  4ated  28th  June  1900. 
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Badri  village  community  "  within  the  menning  of  clause  3  of  section  9 
Abla  Din.  of  the  Oudh  Laws  Act,  but  the  respondent  contends  that  they 
are  all  also  "  co-sharers  of  the  whole  mahal "  within  the  mean- 
ing of  clause  2  of  that  section.  If  this  contention  is  sound, 
as  in  the  opinion  of  the  lower  appellate  Court  it  is,  then  the 
appellant  must  give  way  to  the  respondent  because  the  latter  is 
more  nearly  related  to  the  vendor  than  the  appellant  is. 

The  only  facts  which  need  be  stated  are  that  the  village  in 
which  the  land  in  question  is  situated  consists  of  two  proprie- 
tary mahals  one  of  which  is  called  mahal  Madho  Singh.  In 
1883  the  parties  to  this  suit  and  several  other  persons  sued  for 
under-proprietary  rights  in  the  mahal  Madho  Singh.  The  suit 
was  settled  by  a  compromise  which  was  incorporated  in  the 
tlecree.  Each  of  the  then  plaintiffs  thereby  obtained 'under- 
proprietary  rights  in  separate  and  specific  plots  of  land.  The 
total  area  decreed  to  the  plaintiffs  was  about  160  bighas  and 
is  but  a  small  portion  of  the  village.  This  decree  must,  I 
think  be  regarded  as  equivalent  to  a  number  of  separate  decrees 
in  favour  of  the  different  plaintiffs.  It  does  not  purport  to  create 
one  under-proprietary  chak  or  holding  to  be  held  by  the  plain- 
tiffs as  co-sliarers.  The  plaintiffs  are  not  under  the  decree  or 
otherwise  jointly  responsible  for  the  aggregate  of  the  rents 
payable  to  the  superior  proprietor.  It  is  admitted  that  each 
plaintiff  obtained  a  separate  holding  and  is  responsible  only  for 
the  rent  payable  in  respect  of  that  holding. 

The  appellant  contends  that  as  each  of  the  under-proprietors 
liolds  isolated  plots  no  one  of  them  can  be  held  to  be  a  co-sharer 
of  the  mahal,  and  he  relies  upon  a  passage  in  Mr.  Dyson's  judg- 
ment in  Select  Case  No.  177  where  it  is  said  that  the  owner  of 
isolated  plots  cannot  be  ^^a  co-sharer  of  the  whole  mahal." 

If  the  defendant-appellant  can  show  that  there  b  a  mahal 
of  which  he  the  plaintiff  and  the  vendor  are  co-sharers,  I  do  not 
think  that  Select  Case  No.  177  can  stand  in  his  way.  The  view 
which  Mr.  Dyson  took  in  that  case  is  in  accordance  with  some 
of  the  earlier  decisions  of  the  Allahabad  High  Court  which 
have  long  since  been   over-ruled   by  that  Court.     Upon  the 
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question  now  under  discussion  Select  Case  177  cannot  now  bo  Badn' 
considered  good  law  iq  this  province,  for  in  Kesho  Singh  y.  Ablabia; 
Mohammad  Azim  (1)  two  Judges  qE  this  Court  held  that  upon  a 
sale  o£  an  entire  mahal  the  holder  o£  proprietary  right  in  a 
resumed  muajly  which  consisted  o£  isolated  plots  in  that  mahal, 
was  held  to  be  entitled  io  pre-empt  as  co-sharer  o£  the  whole 
mahal  under  clause  2  oc  section  9  oE  the  Oudh  Larws  Act.  In 
that  case  Mr.  Blennorhassett  referred  to  an  unreported  case  in 
which  this  Court  ruled  that  the  purchaser  o£  an  i«olated  plot 
in  a  holding  was  a  co-sharer  and  in  Naushad  Alt  Khan  v.  Ahdul 
Samad  (2)  decided  on  July  80th  1900  the  present  Judicial  Com- 
missioner held  that  the  proprietor  o£  isolated  plots  in  a  patti 
was  a  co-sharer  in  a  sub-division  of  a  tenure  though  his  share 
could  not  be  expressed  by  a  fraction  as  so  many  annas  in  the 
rupee.  The  view  that  no  person  is  a  co-sharer  in  a  tenure 
whose  interest  in  that  tenure  id  not  a  definite  fraction  of  the 
whole  cannot  now  be  entertained.  Therefore  the  fact  that  the 
plaintiff-respondent  kolds  only  isolated  plots  would  not  by  itself 
be  fatal  to  his  claim  to  pre-empt  as  a  "co-sharer.  "But  in  order 
to  succeed  in  this  suit  the  plaintiff  must  show  that  he  and  the 
vendor  are  "co-sharers  of  the  whole  mahal."  The  under-pro- 
prietary holdings  in  the  village  now  in  question:  have  always 
been  and  still  are  quite  distinct  from  each  other.  They  have 
not  been  formed  into  an  under-proprietary  mahal  or  thrown 
together  for  any  purpose  whatever,  and  but  for  the  fact  that  all 
the  under-proprietors  obtained  a  decree  for  their  rights^  oa  tha* 
Siime  day  no  one  would  have  thought  of  suggesting  that  there 
was  any  bond  of  union  between  them  such  as  would  give  one 
under-proprietor  a  right  of  pre-emption  as  a  co-sharer  on  a  sale 
being  effected  by  another.  The  existence  of  one  mahal  only  is 
disclosed  by  the  evidence  in  the  case  and  that  is  a  mahal  which 
is  the  property  of  the  superior  proprietor  who  has  no  co-sharer. 
It  is  quite  clear  that  the  under-proprietors  are  not  co-sharer  of 
the  mahal  of  the  superior-proprietor. 
* « 

0)3  Oudh  Cases  110. 

(2)  Second  Civil  Appeal  No.  280  of  1899. 
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^^  The  Subordinate  Jndge  in  the  lower  appellate  Coart  did 

AWft  Din.  not  appreciate  the  diflBcultiea  of  the  case.  He  decided  the  case 
in  favour  of  the  plaintiff  with  the  remark — "  The  word  co- 
^  sharer  as  used  in  that  section  does  not  pre-snppose  a  joint 
^^  tenancy.  It  is  sufficient  if  the  parties  are  sharers  in  the  same 
^*  mahal  though  they  are  in  possession  of  their  respective  lands. 
"  If  the  argument  of  the  respondent  be  accepted  there  can  be  no 
"right  of  partition  if  once  imperfect  partition  takes  place 
"  amongst  co-sharers."  The  Subordinate  Judge  seems  to  have- 
assumed  that  the  parties  are  co-sharers  in  a  mahal. 

In  my  opinion  it  is  not  shown  that  the  parties  are  co- 
sharers  in  a  tenure  of  any  description.  The  only  link  between 
them  is  the  fact  that  they  are  members  of  the  same  village 
community. 

The  result  is  that  the  parties  to  this  appeal  are  equally 
entitled  to  pre-emption  and  under  the  last  part  of  section  9  of 
the  Oudh  Laws  Act  they  must  draw  lots. 


Chahibr,  a.  J.  C. — ^The  parties  have  drawn  lots  and  the 
respondent  is  found  entitled  to  pre-empt.  The  result  is  that 
both  appeals  fail  and  are  dismissed ;  but  under  tiie  circumstances 
the  parties  must  pay  their  own  costs  in  all  three  Courts, 
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SECOND  CIVIL  APPEAL,  No.  393  OF  1900.* 


Before  Mr,  Scott. 


Sbcrbtary  of  State  for  India  in  Council  (Defendant)         1902 
V.  MuNSHi  Nuz  Ahmad  (Plamtif).  March  18. 


Suit  for  damoffes  for  hrerch  of  contract  against  Secretary  of 
State  for  India — Government  officer^  suit  in  consequence  of  son\e 
act  done  by  one  in  capacity  of — Small  Cause  Court  suity  suit  in 
nature  of — Act  IX  of  1887 ^  sch.  it,  art.  3 — Second  appeal — Civil 
Procedure  Code^  s.  586. 


The  Station  Staff  officer  of  Sitapnr,  as  an  officer  of  Government,  leased 
1,132  bighas  4  biswas  of  land  to  the  plaintiff  for  grazing  purposes  for  five  years. 
In  the  9th  danse  of  the  lease  it  was  provided  that  the  whole  or  any  portion  of 
it  might  be  resumed  for  the  whole  term  of  the  lease  or  for  a  lesser  period  on 
payment  of  a  proportionate  compensation.  In  June  1898,  451  bighas  4  biswas 
were  taken  from  the  plaintiff  for  the  purpose  of  establishing  a  Government 
grass-farm  and  compensation  was  paid  to  the  plaintiff  under  the  terms  of  clause 
9  of  the  lease..  In  Jaunary  1899  the  land  which  had  been  taken  from  the 
plaintiff  was  let  to  others  for  grazing  purposes.  The  plaintiff  sued  the  Secretary 
of  State  to  recover  Rs.  460  as  damages  for  the  loss  the  plaintiff  sustained  by  the 
land,  which  waa  taken  from  him,  being  let  to  others  and  used  for  grazing  pur- 
poses. The  first  Court  dismissed  the  suit,  the  District  Judge  decreed  it.  In 
second  appeal  before  the  Judicial  Commissioner  a  preliminary  objection  was 
taken  to  the  effect  that  the  appeal  was  barred  by  the  provisions  of  section  580, 
Civtt  Procedure  Code,  inasmuch  as  the  suit  was  of  the  nature  Qf  a  Small  Cause 
Court  suit  and  ite  value  was  under  Bs.  500. 

Seld,  that  the  suit  fell  within  article  8.  schedule  ii  of  the  Provincial  Small 
Cause  Courts  Act,  and  the  appeal  was  not  barred  by  s.  586  of  the  Code  of  Civfl 
Procedure. 


For  Appellant. — B.  Nagendro  Nath  Ghoshal. 
Fob  Rbspondknt, — B.  Ishwari  Prasad. 


•  Agafnst  the  decree  of  W.  B.  0.  Moir,  Esq.,  District  Judge,  Sitapur,  dated 
14th  July  1900,  reversing  the  decree  of  M,  Mohammad  Ainul  Haq,  Munsif, 
Sitapur,  dated  19th  December  1899. 
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Scott,  J.  C— The  Station  Staff  offioer  of  Sitapur,  as  an 
office  of  Governmeat,  leased  1,  132  bighas  4  biswas  of  land  to 
the  plaintiff  respondent  for  grazing  purposes  for  5  years.  In 
the  9th  clause  of  the  lease  it  was  provided  that  the  whole  or 
any  protion  of  it  might  be  resumed  for  the  whole  term  of  the 
lease  or  for  a  lesser  period  on  payment  of  a  proportionate  com- 
pensation. In  June  1898,  451  bighas  4  biswas  were  taken  from 
the  plaintiff  for  the  purpose  of  establishing  a  govornment 
grass-farm  and  compensation  was  paid  to  the  plaintiff  under  the 
terms  of  clause  9  of  the  lease.  In  January  1899,  apparently,  it 
was  determined  to  disoontinue  the  grass-farm,  and  the  land 
which  had  been  taken  from  the  plaintiff  was  let  to  others  for 
grazing  purposes.  The  present  suit  was  instituted  to  recover 
Rs.  450  as  damages  for  the  loss  the  plaintiff  sustained  by  the 
land  which  was  taken  from  him  being  let  to  others  and  used  for 
grazing  purposes.    The  first  Court   dismissed  the  suit. 

On  appeal  the  District  Judge  granted  the  plaintiff  a  decree 
for  Rs.  200  damages  and  for  costs.  Ho  was  of  opinion  that  the 
defendant  was  not  entitled  during  the  currency  of  the  plaintiff's 
lease  to  establish  a  rival  grazing  ground  without  the  consent  of 
the  plaintiff. 

From  that  decree  the  present  appeal  has  been  preferred. 
A  preliminary  objection  has  been  taken  to  the  effect  that  the 
appeal  is  barred  by  the  provisions  of  section  586  of  tho  Code 
of  Civil  Procedure,  inasmuch  as  the  suit  was  of  the  nature  of  a 
Small  Cause  Court  suit  and  its  value  was  under  Rs.  500.  For 
the  appellant  it  is  contended  that  the  suit  is  not  of  the  nature 
of  a  Small  Cause  Court  suit,  being  one  referred  to  in  article  3 
of  schedule  II  of  the  Provincial  Small  Cause  Courts  Act.  The 
respondent  relies  on  Bunwari  Lai  Mookerji  v.  The  Secretary  of 
State  for  India  (I)  and  on  the  case  of  Panjab  Rai  ^  Co  v.  The 
Secretary  of  State  for  India  in  Council  (2).  In  the  former  of  these 
cases  the  plaintiff  sued  the  Secretary  of  State  for  compensation 
for  damages  done  to  one  Oil  Mill,  while  it  was  being  carried  on 
the  Nalhatty  State  Railway,  and  it  was  held  that  such  a  suit  did 

(I)  I.  L.  R.,  17  Calc,  290. 
(2)  29  Punjab  Record,  348  (Case  No.  97). 
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not  come  witliiu  article  3,  schedule  II  of  Act  IX  of  1887.  The 
latter  was  a  snit  based  npon  an  alleged  breach  of  contract  by  a 
Government  Railway  Company  to  deliver  goods  entrusted  to 
them  in  the  ordinary  way,  as  agents  of  Government,  for 
conveyance  to  a  specified  place.  It  was  held  that  such  a  suit 
was  not  one  contemplated  by  article  3  of  shedule  II  of  the 
Provincial  Small  Cause  Courts  Act,  and  that,  before  a  suit  can 
be  held  to  fall  under  that  artcle,  the  plaintiff  must  allege  some 
particular  act'of  some  particular  official  which  had  given  rise  to 
the  suit.  In  the  present  case  the  cau^e  of  action  is  stated  to  be 
the  letting  by  the  Station  Staff  officer  of  the  land  which  had 
been  served  for  grazing  purposes.  It  therefore  in  my  opinion 
falls  within  article  3  of  schedule  II  of  the  Provincial  Small 
Cause  Courts  Act,  and  the  appeal  is  not  barred  by  section  586 
of  the  Code  of  Civil   Procedure. 

As  to  the  merits,  there  is  no  contract  in  the  lease  that  the 
lessor  will  not  let  for  grazing  purposes  any  part  of  the  land 
leased  to  the  plaintiff,  nor  is  there  any  contract  by  which  the 
lessor  bound  himself  not  to  lease  the  land  to  any  other  person 
than  the  plaintiff  for  grazing  purposes.  The  District  Judge 
referred  to  no  authority  in  support  of  the  proposition  that 
without  any  agreement  to  that  effect,  a  lessor,  having  leased 
certain  land  for  specific  purposes,  cannot  lease  land  in  the 
neighbourhood  for  similar  purposes.  As  I  am  of  opinion  that 
the  respondent  had  no  cause  of  action  against  the  appellant,  I 
allow  the  appeal,  and,  setting  aside  the  decree  of  the  lower 
appellate  Court,  dismiss  the  plaintiff's  suit  with  costs  in  all 
Courts. 


The  Secretary 

of  Stute  for 

India  ia 

Council 

r. 

Mniisbi   Niaas 

Ahmad. 
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SECOND  CIVIL  APPEAL,  No.  110  OF  1901.* 


Before  Mr.  Spankie. 


1902                 Hanuman  (Defendant)  v.  Dbbi  Din  (Plain^. 
Nov.  25.  

Contract  Act.  s,  74 — Penalty  for  breach  of  contract — Stipu^ 
latum  to  pay  interest  in  default  of  payment  of  any  instalment. 


The  appellant  sued  upon  a  bond  which  provided  that  the  principal  amonnt 
shoald  be  payable  in  certain  monthly- instalments.  There  was  no  provision  for 
the  payment  of  interest  before  default.  The  bond  provided  ibat  in  default  of 
payment  of  any  instalment  the  same  should  become  payaUe  with  interest  at  the 
rate  of  Ks.  6-4  per  cent,  per  mensem  calculated  from  the  date  of  the  bond.  The 
«uit  was  brought  to  recover  the  unpaid  instalments  and  interest  at  the  above- 
mentioned  rate.  Held^  that  the  stipulation  in  the  bond  that  in  default  of  pay- 
ment of  any  instalment  the  same  should  become  payable  with  interest  from  the 
date  of  the  bond  at  the  rate  of  Rs.  6-4  per  mensem  was  a  penalty  and  that  the 
provisions  of  section  74  of  the  Indian  Contract  Aet  were  applicable  to  the  case. 


For  Appbllant.— B.  Gohal  Prasad  holding  the  brief  of 
B.  Basudev  Lah 

For  Respondent. — Mirza  SamiruUlah  Beg. 

Spankib,  a.  J.  C. — In  this  case  the  respondent  sued  upon 
a  bond.  This  bond  provided  that  the  principal  amount,  Rs.  63, 
should  be  payable  in  monthly  instalments,  the  first  elevn  in- 
stalments being  instalments  of  Rs.  5  each,  and  the  twelfth  instal- 
ment, one  of  Rs.  8.  There  was  no  provision  for  the  payment 
of  insterest  before  default.  The  bond  provided  that  in  default 
of  payment  of  any  instalment  the  same  should  become  payable 
with  interest  at  the  rate  of  Rs.  6-4  per  cent,  per  mensem  cal- 
culated from  the  date  of  the  bond.  The  suit  was  brought  to 
recover  the  unpaid  instalments  and  interest  at  the  above-men- 
tiond  rate.    The  Munsif  decided  that  the  provisions  of  section 


'Against  the  decree  of  M.  Mohammad  A^ar,  Subordinate  Judge,  Rae 
Bareli  dated  22nd  December  1900,  modifying  the  decree  of  B.  Shankar  Dayal, 
Munsif,  Rae  Bareli,  dated  27th  September  1900. 
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74  o£  the  Indian  Contract  Act  were  not  applicable,  but  he  con-  Hanuman 
sidered  that  the  rate  of  interest  was  exorbitant  and  he  reduced  DcU  Diti. 
it  to  Rs.  2  per  cent,  per  mensem.  On  appeal  by  the  plaintiff 
the  Subordinate  Judge  took  the  view  that  the  rate  of  interest 
was  not  exorbitant,  referring  to  a  case  which  he  only  specified 
as  reported  in  the  sixth  volume  of  the  Allahabad  Series,  Indian 
Law  BeportSi  He  also  expressed  the  opinion  that  the  provi- 
sions of  section  74  of  the  Indian  Contract  Act  \vere  not 
applicable. 

In  my  opinion  the  provisions  of  section  74  of  the  Indian 
Contract  Act  are  applicable.  The  case  falls  within  the  principle 
of  the  decision  in  Kdlachand  Kyal  v.  Shih  Chunder  Roy  [1].  In 
that  case  it  was  decided  that  "  a  provision  in  a  bond  to  the  effect 
**  that  the  principal  should  be  repaid  with  interest  on  the  due 
*'  date,  and  that  on  failure  thereof  interest  should  be  paid  from 
"  the  date  of  the  bond  up  to  the  date  of  realization  amounts  to 
"  a  provision  for  a  penalty/*  What  constituted  the  stipulation 
in  that  case  n  penal  one  was  the  fact  that  an  additional  sum 
became  payable  between  the  date  of  loan  and  the  stipulated 
date  of  payment.  The  same  is  the  case  here.  The  fact  that 
the  bond  did  not  stipulated  for  the  payment  of  interest  before 
the  due  dates  of  the  instalments  is  not  material  to  the  question 
as  to  whether  the  stipulation  is  a  penalty. 

Being  of  opinion  that  the  provisions  of  section  74  of  the 
Indian  Contract  Act  are  applicable,  it  is  necessary  to  remit  an 
issue  to  the  Subordinate  Judge  in  order  that  he  may  decide 
what  reasonable  c(  rapensation  should  be  allowed.  Accordingly 
under  section  566,  Civil  Procedure  Code,  I  remit  to  the  Sub- 
ordinate Judge  the  following  issue*: — 

What  reasonable  compensation  is  the  respondent  entitled 
to  receive  from  the  appellant  for  breach  of  the  contract  in 
regard  to  the  payment  of  the  instalments  ? 

On  return  of  the   finding  ten   days  will  be   allowed   for 
objections  to  be  computed  from  the  usual  date. 
[I].    I.  L,  R.,  19  Clilc,  392, 
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3C0UNT,  BDit  for.    See  Profits,  suit  for ...  ...      130 

^GCSED,  two  or  more,  dealt  with  ia  the  same  inquiry.  See 
Criminal  Procedure  Code,  ss.  110,  112,  117  sub-sec- 
tions 4  and  637  ...  ...  ...      243 

31—1867—111,    89.    3,  5,    6-^Police     Gambling    Act^  u,    J,  5,  6— 

Comnum  gambling  h&ute^  pretumption  at  to  — Search  warraiU — 
Judge  importing  hie  awn  knowledge  into  ca»e — Warrant  sign- 
ing with  pencil — Credible  infornuUion^  warrant  iggusd  on 
receipt  o/A  N.  D.  was  convicted  under  section  3,  Act  III  of 
1867,  with  seven  others  under  section  4  of  the  same  Act.  The 
house  of  iV.  2>.  was  entered  and  searched  under  a  warrant, 
signed  by  the  Magistrate  with  a  pencil,  in  which  it  was  stated 
that  the  Magistrate  had  reason  to  believe  upon  credible  in- 
fomuition  that  the  house  of  JV.  D.  was  used  as  a  common 
gaming-house.  The  warrant  authorised  a  police  officer  to 
enter  and  search  the  house.  The  police  officer  was  examined 
as  a  witness  and,  in  cross-examination,  stated  that  he  inform- 
ed the  M.^gistrate  that  he  , had  received  credible  information 
that  grmbling  was  going  on."  The  Magistrate  in  his  judg- 
ment stated  that  "the  search-warrant  obtained  by  the  City 
Inspector  was  signed  by  me  on  credible  information  received 
from  him  to  the  effect  that  iV.  i>*«  house  was  used  as  a  com- 
mon gaming-house." 

Held^  that  "a  Judge  cannot,  without  giving  evidence  as 
a  witness  in  the  usual  itay,  import  into  a  case  his  own  know- 
ledge of  particular  facts."  Held^  therefore,  that  the  Magis- 
trate ought  not  to  have  imported  into  the  case  his  own  know- 
ledge as  to  the  circumstances  under  which  the  warrant  was 
issued. 

HMy  that  there  was  evidence  that  the  warrant  was  issued 
in  accordance  with  law,  for  it  stated  that  it  was  issued  upon 
information  that  the  housejwas  used  as  a  common  gaming- 
house, and  there  was  a  presumption  that  such  statement  was 
true* 

Heldy  that  the  statement  of  the  police  officer  in  cross- 
examination  did  not  necessarily  convey  the  meaning  that  he 
gave  the  Magistrate  such  information  only,  and  the  presump- 
tion that  the  statement  in  the  warrant  .was  true  was  not 
rebutted  by  his  statement. 

Heldy  that  the  absence  of  circumstances,  in  which  the 
presumption  referred  to  in  section  5  can  alone  be  drawn,  is  a 
ground  for  holding  that  the  presumption  cannot  properly  be 
drawn,  but  the  absence  of  such  circumstances  has  not  the 
effect  of  making  all  the  evidence  taken  in  the  case  inadmis- 
sible and  of  vitiating  and  rendering  the  conviction  illegal. 

Heldy  that  it  is  objectionable  to  sign  search  warrants 
with  a  pencil. 

Narain  Das  v.  Eing-Smperor  ...  ...    37 
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AOT->1869^1,    n.ia,eL    ri}«nd    22.    8ee    Oral    gift   in    faTonr  of 

daaghter  of  part  of  talaka  by  talukdar  ..»  ...    3iS 

1872~-IX,    88.   16,    19A,    23.    See    Land-BeTenne  Act    (OudhX 

IB.  173  and  174  ...  ...  ...  ...    2M 

1876— XVII,  8.  63.    See  Land-BoTenue  Act    (Ondh),8.  68      ...       97 

^XVXII,  chap,  il,   88.  7  and  9    d.    (3).    See    Pre-emption...    266 

1879— XXI,  88.  1,    11,     12,    IS^Warrant    isiued    hy  PolUical 

Agent  qf  Native  State  againtt  British  Indian  eu^eet^Brttiek 
Ind'um  nibjeety  extradition  of —Foreign  jwrisdiotion  and  Ex- 
tradition Aat^  s$.  /,  //,  IB,  18 — Bxtradi^on  of  ojfendere — 
Criminal  breach  of  trust  committed  in  Native  State-^Penal 
Code,  9,  #09,]  The  Deputy  Commissioner  of  Bae  Bareli 
passed  an  order  directing  that  a  warrant  for  the  arrest  of  the 
accused,  a  natiye  Indian  subject  of  His  Majesty  on  a  charge 
nn<ler  section  409,  Indian  Penal  Code,  of  having  committed 
criminal  breach  of  trust  within  the  territories  of  the  Bho|*al 
State  and  issued  by  the  Political  Agent  of  the  State,  be  exe- 
cated.  No  charge  was  pending  against  the  accused  in  the 
Court  of  the  Political  Agent,  and  it  was  contended  that  an 
the  charge  against  him  was  pending  in  a  Court  of  the  Bhopal 
State,  the  issue  of  the  warrant  by  the  Political  Agent  was 
illegal  and  the  Deputy  Commissioner  had  no  power  to  execute 
it. 

Held  that,  under  the  proTisitms  of  the  Foreigu  Jurisdiction 
and  Extra.lition  Act  (XXI  of  I87t»),  exceptiug  in  the  case 
of  a  British  European  subject,  the  Political  Agent  for  the 
Bhopal  State,  may,  at  the  request  »•!  the  State,  issue  a  warrant 
for  the  arrest  of  any  person,  who  has  committed,  or  la  sup- 
posed to  have  committed,  in  thi  Bhopal  State,  an  offence 
under  section  409,  Indian  Penal  Code,  (which  is  one  of  the 
offences  m(>ntioned  in  the  si-h.Mlulo  annexed  to  the  Act,  and 
on  such  person  being  forwanLvl  it  will  be  the  duty  of  the 
Political  Agent  to  decide  whiher  the  accused  shall  be  tried 
by  him  or  be  made  over  t  >  the  State  Courts  for  triaL  It 
matters  not  whether  a  complaint  against  accused  has  been 
made  in  the  Political  Agent's  Court  or  not,  and  the  Magistrate 
to  whom  the  warrant  is  directed  is  bound  under  the  provi- 
sions  of  section  12  of  the  Act  to  execute  it,  and  has  no 
authority  to  question  the  authority  or  discretion  of  the  Politi- 
cal Agent  to  issue  it. 

Held,  therefore,  that  the  Deputy  Commissioner  acted 
legally  in  ordering  the  warrant  for  the  arrest  of  the  accused, 
issued  by   the    Political    Agent    for   the  Bhopal    State,     to  be  i 

executed. 

Kabir    Ahmad    v.    Bhopal    State,  through    Political 

Agent  and  another  ...  ...     65 

1882— IV,  88.  22,  93,  94.    See   Mortgage  ...  81 

,  88.  66, 88.  See  Transfer  of  Property  Act,  88. 65, 88  ...  7« 

,  88.  68  (d)  and  67  (a).  See  Mortgage            ...  ...  286 

^,  88.  88  and  89.    See  Bee  Judicata  ,..              ...  ...  161 
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ACT— 1887— IX,  d.  (20).  See  Civil  Procedure  Code,  M.  281,  283  ...  190 
,  Bch.  ii,  art.  Z-^Suit  for  damaget  for  broach  of 
contract  against  Secretary  of  State  for  India — Government 
officer^  suit  in  oonsequsnce  of  tome  act  done  by  one  in  capacity 
of— Small  Cause  Court  rnU^  suit  in  mUure  of  Second  appeal^ 
Civil  Procedure  Qfde,  9,  586,]  The  Station  Staff  Officer  of 
Sitapar,  as  an  officer  of  Goyemment,  leased  1,132  bighas 
4  biswas  of  land  to  the  plaintiff  for  grazing  purposes  for  five 
years.  In  the  9th  clause  of  the  lease  it  was  provided  that 
the  whole  or  any  portion  of  it  might  be  resumed  for  the 
whole  the  term  of  the  lease  or  for  a  lesser  period  on  payment  of 
a  proportionate  compensation.  In  June  1898,  461  bighas 
4  biswas  were  taken  from  the  plaintiff  for  the  purpose  of 
establishing  a  €K>vemment  grass-farm  compound,  and  compensation 
waa  paid  to  the  plaintiff  under  the  terms  of  clause  9  of  the  lease. 
In  January  1899  the  land  which  had  been  taken  from  the 
plaintiff  was  let  to  others  for  grazing  purposes.  The  plain- 
tiff sued  the  Secretary  of  State  to  recover  Bs.  460  as  damages 
for  the  loss  the  plaintiff  sustained  by  the  land,  which  was 
taken  from  him,  being  let  to  others  and  used  for  grazing  pur- 
poses. The  first  Court  dismissed  the  suit,  the  District  Judge 
decreed  it.  In  second  appeal  before  the  Judicial  Commissioner 
a  preliminary  objection  was  taken  to  the  effect  that  the 
appeal  was  barred  by  the  provisions  of  section  686,  Civil 
Procedure  Code,  inasmuch  as  the  suit  was  of  the  nature  of 
a  Small  Cause  Court  suit,  and  its  value  was  under  Rs.  600. 
Held^  that  the  suit  fell  within  article  3,  schedule  ii  of  Uie 
Provincial  Small  Cause  Courts  Act,  and  the  appeal  was  not 
barred  by  section  686  of   the  Code  of  Civil  Procedure. 

Secretary  of  State  for  India   in  Council  v.  ManBhi 

Niaz  Ahmad  ...  ...  ...    403 

IX,  Bch.  ii,  art.  31.    See  Profit!,  suit  for    ...  ...    130 

,  8. 25.    See  Jurisdiction         ...  ...  ...    332 


-1889— VII,  8.  l^^SucceMion  CertificaU  Act,  s,  W—Security^ 
certificate  granted  on  condition  of  giving — Appeal  from  order, 
requiring  tecurity  before  granting  certificate,]  An  appeal  by 
a  person  against  that  part  of  an  order  under  the  Succession 
Certificate  Act,  1889,  directing  that  a  ceriflcate  shall  issue  to 
him  on  his  giving  security,  which  requires  him  to  give 
security,  is  not  an  appeal  against  *'an  order  granting  a  certi- 
ficate,'* within  the  meaning  of  section  19,  whether  the  other 
part  of  the  order  is  **an  order  granting  a  certificate,"  within 
the  meaning  of  8. 19  or  not,  and  that  therefore  such  an  appeal 
does  not  lie. 

Dilraj  Euar  t;.  Jagdat  Singh  and  another  ..•  ...  218 


-IX,  8.  16,  cU   (a).    See  Local  Bates  Act   (Oudh),  8i^   7, 


8,14  ...  ...  ...  ...  ...    48 

*1898— y,  88  146  and  436,    See  Criminal  Procedure  Code, 
88. 146  and  436  ...  ...  „.  ...  ..•      1 


-,  8. 196.    See  Penal  Code,  s.  211  ...  ...  ...  240 


-1899— YI.    iSm  Contract  Act,  B.  16  sub-sec.  (8)  ...  ..•  807 
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ACT— 1899— VI,  B.  2,  8m    Land    Rerenue    Act  (Oadh),    80*    173  and 

174  .w  ...  ...  •     ;.;  ^6 

ADMrSSIBlLITT    of  6Tidence.    8e$    Habitual    offender,     eTidence    ol 

being  ...  ...  ...  ...  208 

ADVERSE  POSSESSION.  See  Land  Reyenue  Act  (OndhX  s.  58  ...   97 

AGRKBMENT    in  ad|tt8tment    of  decree  of  Court.    See   Execution  of 

decree,  application  for  ,..  ^  ...  ...217 

AMENDMENT,  of  plaint  in  suit  in  which  plaintiff  ifl  held  not  a  minor 

at  the  time  of  its  institution.    See  Plaint,  amendment  of  ...  355 

APPEAL  filed  beyond  time  owing  to  erroneous  advice    giVen  by   pleader. 

See  Ret  judicata  ,„  ...  ...  ...  8W 

filed  beyond  time.    -S^  Limitation  A  ct,  a.  6  ...  ...  183 

^.— -1-from  order   dismissing    plaintiff's  case  in    ddfattlt.     8e$    Civil 

Procedure  Code,  is.  102  and  157  ...  ...  291 

■from   order  rejecting  plaint  on  gro  und  of    deficiency  of  court- 
feea.    S^  Court  Fees  Act               ...  ...  ...319 


-requiring  security    before  granting  certificate.     See 


Act  VU  of  1889,  s.  19                      ...  ...  ...  213 

— meaning  of,  in  article    179.  fl^    E  xeoution  of  decree,  applica- 
tion for                      ...                      ...  ...  ...  217 

— .  ifiRw  Award            ...                       ...  ...  ...    13 

— ^.  See  Civil  Procedure  Code,  ss.  244  cl.  (f),  310A,  622  ...  377 

■    'I   — ^^ ,8.878...  ...  ...367 

r     tii'  ■    I   >               It      .■■■..  *.  <P7B  ...  ...  ...    49 


'-^ ^— ,s.661...  ...  ...235 

-.  See  Construction  of  decree  ...  ...  ...  873 

.  5etf  Profits,  suit  for  ...  ...  ...130 


AfVE  Ah— Separate  appeaU  against  tW0  deereee  pasted  in  the  same  suit 
,  — Proc^ure  qf  appeals  when  separate  deereu  passed  in  cross- 
aopealf.]  In  a  suit  for  arrears  ol  rent,  the  pUuntifTs  claim  was 
decreed  in  part.  Both  parties  appealed.  The  District  Judge  dis- 
.  missed  the  appeal  of  the  plaintiff;  allowed  the  appeal  of  the 
defendant,  and  dismissed  the  pUin tiff's  suit.  Two  decrees  were 
prepared  in  the  Court  of  the  District  Judge.  The  pUuntifl 
attached  copies  of  both  the  decrees  to  his  memorandum  of  appeal 
to  the  Court  of  the  Judicial  Commissioner  and  the  grounds  of 
appeal  showed  that  he  intended  to  appeal  against  both  of  them, 

Heldf  that  one  appeal  against  two  decrees  is  not  peiimissible 
even  though  those  deoreeB  are  passed-  ixp<m  oross-app^ds  arising 
out  of 'the  same  suit. 

**  '  if athura  Singh  w.  Jagdat  Singh  ■       ...  ...146 


-to  Privy  Council.,  case  ^otherwise  a  fit  one  for.'  See  Civil  Pro- 


cedure Code,'Ss.  696,  800  ...  ...  ...  168 

^  APPELLATE  CO[JRT*S  order  directing  Civil  Courts  to  receive  plaint 
first  returned  by  it  (q(  p  res^ntation  to  Bent  Court.  See  Jonsdic- . 
tt  •    ..      tion .  •  •        ,.,  ...  ...  ...  334 
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APPLIOATIOK  to  hare  award  filed.    See  GiTil  Prooedare  Code,  8. 533  ...  ^7 


•  to  set  aside  sale  under  s.  810A  after  application  under 


0.  311,  Ci^il  Procedure  Ckxle,  abandoned.    See  Sale,  application  to 
set  aside  ...  ...  ...  ...  ...  187 

ABBITBATOB,  misconduct  of.    See  Award  ...  ...  ...     13 

ABBEABS  OF  H^Kl—OmpeTuation  fw  use  and  oceupaHon  qf  land-- 
Making  newcaeefor  plaintiff,  not  tet  up    in  ptaint^-^Intention  to 
occupy  at  tenant  a  necessary  condition  in  suit  for  eonperuation  for 
ute  and  occupation  of  land-^Leate  of  right  to  receive  collections  of  a 
village  not  an  agricultural  lease -^Ilegist ration  of  lease — TVan^er 
of  JProverty  Act,  ss.   107  and  117 — Oral  evidence  inadmissible  to 
proveteasefor  aterm  exceeding  one  year.']    The  plaintiff  sued  if 
and  E  for  arrears  of  rent  on  the  allegation  that  they  had  taken 
from  him  a  theka  of  a  mauza  from  1302  to    1306  F.  at  an  annual 
rent  (if  Bs.  1,059-14-3  and  that  Bs.  616-7-0  as  arrears  for  1306  F. 
and  the  whole  of  the  rent  for  the  year  1306  F.  were  due  from  them. 
JT  admitted  the  lease  and  E  denied  it.    The  lease  was  an  oral  one. 
The  Assistant  Collector  held  that,  inasmuch  as  under  s.  107  of  the 
Transfer  of  Property  Act,  a  lease  of  immoveable  property  for  any 
term  exceeding  one  year  could  be  made  only  by  a  registered  ins- 
trument, no  oral  evidence  could  bp  given  to  prove  the  aUeged  lease. 
But  fin<Ung  however,  that  E  had  been  in  possession  of  the   village 
during  1305  F.  he  passed  a  decree  against   him  and   M  jointly  for 
the  arrears  of  rent  claimed  in  respect  of  that  year  o^    the  ground 
that  ^  was  liable  to  pay  reasonable  compensation  for   the  use  and 
occupation  of  the  village.    E  appealed  to  the  District  Judge  who 
dismissed  the  suit  as   against  him.    He  found  that  E,  even  sup- 
posing that  he  was  in  possession  during  the  year  1306  F.,  did  not 
enter  into  possession  with  the  iutention  of  occupying  as  a  tenant. 

Held,  that  the  alleged  lease  was  a  lease  of  the  right  to  receive 

the  collection  of  a  village  and  not  a  lease  for  agricultural  purposes, 

within  the  meaning  of  s.  117  of  the  Transfer  of  Property  Act,  that 

•  _   the  provisions  of  s.  107  of  that  Act  were  applicable  to  it^  and  that 

oral  evidence  to  prove  it  was  inadmissible. 

In  order  that  a  suit  for  use  and  occupation  may  be  maintain- 
able, one  of  the  conditions  which  must  be  fulfiled  is  that  the 
defendant  is  in  posseHsion  intending  to  occupy  as  a  tenant.  Held, 
therefore,  that,  assuming  that  the  Bevenue  Court  has  jurisdiction 
to  award,  in  a  proper  case,  reasonable  compensation  for  the  use 
and  occupation  of  land,  it  could  not  award  such  compensation  in 
this  case. 

Held  fuither  that,  as  the  plaintiff  made  no  claim  for  use  and 
occupation  against  E,  and  as  the  case  went  to  trial  merely  on  the 
point  whether  the  village  had  been  leased  for  6  years  to  E,  the 
Assistant  Collector  was  wrong  in  making  a  new  case  for  the  plain- 
tiff and  in  decreeing  his  suit  against  JS(  as  if  he  had  made  a  claim 
for  use  and  occupation. 

Jang  Bahadur  Singh  v.  Ehsan  All  and  another  ...      222 

«.— See     Local  Bates  Act  (Oudh),  ss.  7,  8, 14  ...         43 


BEVENUE — Bevenue,    suit    against    cO'Sharer  for  arrears 

of^Htnl  Act  (Oudh),  s,  108,  cl,  (10)—Assessment  of  Revenue 
upon  under-proprietary  tenure-^Settlement  qfficer^  entries  in 
^ewAtmadeoy — Under-proprietor,  liability  of,  to  pay  revenue — 
Estoppell^Lam  Bevenue  Act  (Oudh),']  The  appellant,  who  was 
the  lambardar  of  an  eight  annas  share  in  a  certain  village,  pur- 
chased a  two  annas  shi^  from  the  respondent's  father  by  a  deed 
dated  July  20th,  1876.  The  material  portions  of  the  deed  were  to 
the  effect  that  vendor  bad  sold  all  nis  two  annas  share  to  the 
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appellant  with  the  exception  of  fourTplots  of  *?>r*lagani  fi  bighaek 
rupia,'  four  plots  of  bagh-laod  'bila  lagan/  and  three  plots  of 
graiing  ground 'bila  lagan;'  that  the  purchaser  was  to  enjoy  pro- 
proprietary  possession  over  the  whole  two  annas  share  generation 
after  generation,  and  the  vendor  was  to  pay  the  rent  of  the  except- 
ed lands  year  by  year;  that  if  .the  vendor  wanted  to  sell  or  mort- 
gage the  excepted  lands  kept  in  his  possession,  he  .'was  to  sell  or 
mortgage  to  the  purchaser  and  not  to  any  other  person,  but  he 
retained  power  to  make  a  gift  or  shankalaj?  of  them;  and  that  if 
he  gave  them  to  any  person  that  person  would  be^bound  to  pay  the 
rent. 

F.OT  about  twenty  years  the  vendor  and  after  him  the  respon- 
dent paid  Rs.  5-10-0  rent  to  the  appellant  for  the  excepted  plots  at 
the  rate  of  Re.  1  per  bigha.  The  village  then  came  under  settle- 
ment and  the  settlement  officer  formed  the  excepted  plots  into  a 
sub-patti  and  assessed  them  at  Rs.  ]8.  The  respondent  objected  to 
the  assessment  but  unRuccessfuUy.  He  was  shown  in  the  khewat, 
prepared  at  the  new  settlement,  as  the  proprietor  of  the  plots  in 
question,  and  he  attested  the  coiTectiief^s  thereof.  The  appellant 
brought  a  suit  against  the  respondent  under  cl.  [16]  of  section  1 108 
of  the  Rent  Act  for  recovery  of  arrears  of  revenue  at  ^ the  rate 
assessed  by  the  settlement  oflBcer.  The  respondent  contended  that 
he  was  not  a  co-sharer  of  the  appellant  but  an  under-proprietor, 
who,  by  reason  of  the  terras  of  the  deed  of  4875^  was  not  liable  to 
pay  rent  at  a  higher  rate  than  Rs.  5-10-0  per  annum. 

Held^  that  the  respondent  by  his  action  in  the  settlement 
Court  was  not  estopped  from  denying  that  he  was  a  co-sharer  in 
the  mahal  or  that  he  was  liable  to  pay  the  revenue  assessed  upon 
the  plots.  Held,  that  a  settlement  officer,  acting  under  the  Oudh 
Land  Revenue  Act,  cannot,  by  making  entries  in  the  kh^wat  or 
otherwise,  convert  a  proprietary  into  an  under-proprietary  right 
or  vice  versa. 

Held  that,  having  regard  to  the  provisions  of  the  deed  of  sale, 
the  parties  intended  that  the  vendor  should  retain  a  heritable  and 
(except  as  provided  in  the  deed)  a  transferable  right  of  property 
in  the  plot5  for  which  he  should  ])ay  rent;  in  other  words  he  was 
to  be  an  under-proproietur.  Held,  therefore,  that  the  respondent 
was  not  a  co-sharer  of  the  appellant,  and  the  suit,  as  brought 
against  him  failed. 

Jadunandan  Parshad  v.  Brij  Bhukhan  ...  ,,^      70 

ASSESSMENT  of  revenue  upon   under-proprietary  tenure.    See  Arrears 

ofrevenue  ...  ...  .  y/v 

ASSIGNMENT  PENDING  SUIT,  application  to  make  assigiiees  partie^ 

in  cane  of.     See  Civil  Procedure  Code,  ss.  32,372  91 

AUCTION  PURCHASERS  as  parties  in  mortgage  suit.  Bee  Civil  Proce- 
dure Code,  ss.  32,  3^2  ...  ...  ._  ^^^       gj 

AWARD— i?cr/vc  in  tervn  of  award,  appeal  from— Arbitrator,  miscofi- 
duct  of— Aicard,  grounds  of  net  ting  aside— Civil  Procedure  Code^ 
8g.  521  and  522— Appeal.  \  Held,  that  a  decree,  which  is  in  terma 
of  an  award,  is  not  appeakible  on  the  ground  of  the  misconduct  of 
the  arbitrator.  The  terms  of  section  522,  Civil  Procedure  Code, 
seem  to  require  that  a  distinction  shall  be  drawn  between  an 
award  which  has  no  legal  effect  being  void  ab  initio,  and  an  award 
which  has  legal  effect  unless  and  until  it  is  set  aside  on  any  of  the 
grounds  mentioned  in  clause  (a),  (&),  or  {c)  of  section  521,  Civil 
Procedure  Code.  The  award  referred  to  in  the  final  words  of  sec- 
tion 522,  providing  that  there  shall  be  no  appeal  [from  the  decree, 
except  in  50  far  as  it  is  in  excess  of,  or  not  in  accordance  with, 
"the  award,"  clearly  includes  an  award  which  the  Court  which 
passed  the  decree  has  been  asked  to  set  aside  on  some  one  or  other 
of  the  grounds  mentioned  in  clauses  (a),  {b),  or  {c)  of  section  621 
and  which  the  Court  has  refused  to  set  aside  on  the  grounds  on 
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which  it  was  asked  to  do  0o.  The  decree  referred  to  clearly  includes 
a  deme  which  has  followed  on  a  judgment  in  accordance  with 
such  award.  Where  therefore  the  Court  has  refosed  to  set  aside 
an  award  on  the  grounds  mentioned  in  clauses  (a),  (ft),  and  (o)  d 
section  621  and  has  given  judgment  in  accordance  with  the  award, 
the  decree  wMch  follows  on  the  judgment  so  ^ven  is  one  from 
which  no  appeal  lies,  except  in  so  far  as  the  decree  is  in  excess  oC^ 
or  not  in  accordance  with,  such  award. 

Jagan  Nath  r.  Gajadhar  ...  ...  ...    18 

AWARD,  gfound  of  setting  aside.    iSm  Award        ...  ...  ...    18 

B- 

BAD  CHARACTER,  statements   recorded  in   official    papers  as  4o.    iSs# 

Habitual  offender,  evidence  of  being  ...  ...  ...208 

BRITISH  INDIAN   SQBJBOT,   Extradition  of.    See    Act  XXI  of  1879, 

ss.  1, 11,  12,  18  ...  ...  ...    66 

BURDEN  OP    PROOF.    See  Contract  Act,  s.  16  sub-sec.  (8;  ...  807 

c 

CAUSE  OF  AUCTION,  meaning  of.    See  Civil  Procedure  Code,  s.  43        ...  804 

.    See  Mahabrahmani  collections,    right  to  ...  225 

the  same  and  not  distinct  in  two  suits.    See  Civil 

Procedure  Code,  s.  43  ...  ...  804 

CERTIFICATE  of  sale  granted  by  Deputy  Commissioner.    See  General 

Clauses  Act,  1868        ...  ...  ...  ...  ...  228 

CIVIL  COURT,  jurisdiction  ot^Declaration  that  defendant  %oa$  not 
proprietor ,  iuUfor — Juritdiotion  to  try  qvMition  of  eompeteney  of 
Court  grafting  review  of  judgment,']  The  plaintifEs  sued  for  a 
declaration  that  the  defendant  had  no  proprietary  right  in  certain 
plots  of  land  situated  in  a  hamlet  called  Fatehpur  Miran;  that  they 
were  Its  sole  proprietors  and  the  appellant  was  a  tenant,  alleging 
that,  when  they  sued  him  for  rent,  he  denied  their  title  and  their 
suit  was  dismissed.  The  def  endimt  pleaded  that  his  ancestors  were 
the  former  proprietors  of  the  hamlet;  that  in  respect  of  that 
hamlet  the  plaintiff's  ancestor  in  1857  obtained  a  decree  for  pro- 
prietary right,  but  on  application  for  review  of  judgment,  nuule 
after  the  completion  of  the  settlement,  it  was  set  aside  by  the 
Extra  Assistant  Commissioner  and  a  decree  in  &kvoni  of  his 
(defendant's)  ancestor  was  passed. 

Held^  that  the  plaintiffs  suit  for  a  declaration  that  the  appel- 
lant had  no  proprietary  right  in  the  land  in  dispute  was  cognisable 
by  the  Civil  Court. 

Held  further,  that  theCoort  had  jurisdiction  to  try  the  ques- 
tion whether  the  order  granting  the  review  was  passed  by  a  com- 
petent Court  and  to  give  effect  to  its  decision. 

Shasade  Singh  v.  Ghulam  Imam  Khan  and  others  •••  104 

CIVIIi  PROCEDURE  CODE,  ss.  2,  662.    See  Decree,  execution  of  ...  801 


.  ,  ss.    18  and  43 — Reliof  omitted    in  former 

iuitt  suing  for — Declaration  oftUle-^Belief  claimed  in  eubteguent 
iuit  which  could  have  been  claimed  inpreviotu  suit — Bes  judicata,} 
The  appellant  (a  talukdar)  caused  a  notice  of  ejectment  to  be 
served  on  the  respondents  as  thekadars  of  a  village,  under  the 
provisions  of  ss.  64  and  65,  OudhRent  Act.  The  respondents  sued 
to  contest  their  liability  to  be  ejected,  and  the  notice  was  set 
aside.    Thereupon  the  appellant  brought  a  suit  against  the  respond* 
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ents  in  the  Court  of  the  Subordinate  Judge  for  possession  of  the 
village,  alleging  that  they  were  thekadars  and  liable  to  be  ejected 
by  the  Bevenae  Courts.  The  appellant  did  not  ask  in  his  plaint 
for  a  declaration  of  his  title.  His  suit  was  dismissed.  The  appel- 
lant subsequently  instituted  the  present  suit  against  the  respondents 
in  which  he  alleged  that  they  were  thekadars  of  i^e  village  and 
claimed  a  declartion  that  he  was  the  absolute  proprietor  of  the 
village,  and  the  only  right  which  the  respondents  had  was  to  receive 
one-tenth  of  the  proceeds  of  the  village,  and  that  they  were  liabl^ 
to  be  ejected  by  the  Rent  Court.  The  suit  was  dismissed  on  the 
ground  that  it  was  barred  by  the  provisons  of  s.  43  or  s.  13  of  the 
Code  of  Civil  Procedure. 

flfeW,  that  the  present  suit  could  not  be  held  to  be  barred  by 
8. 13,  Civil  Procedure  Code,  for  it  oouldnot  be  said  that  the  appel- 
lant claimed  a  declaration  of  his  title  in  the  former  suit  and  that 
the  Court  refused  to  grant  him  relief.  But  it  was  barred  by  s.  43, 
Civil  Prooedure  Code.  The  causes  of  action  in  the  two  suits  were 
the  same;  the  Courts  which  heard  the  former  suit  were  competent 
to  grant  the  appellant  a  declaration  of  his  title  ;  the  appellant  had 
f^n  (»pportuuity  of  obtaining  in  the  former  suit  therelieJE  which  he 
now  sought;  and  having  omitted  to  sue  for  it  in  the  former  suit, 
he  could  not  sue  for  it  now. 

Partab  Narain  Singh  (the  Hon'ble  Sir   Maharaja)  v. 
Musammat  Sarju   Dei  and    others  ...  173 

CIVIL  PROCEDURE    CODE,    8.    18.    Ses    Land-Revenue  Act  <Oudh), 

8.53         '    ...  ...  ...  ...  ...  ...     97 


,  ss.  32  and   ^72— Parties^  joinder    of-^Asngn- 

ment  pending  suit^  application  to  make  astigneet  parties  in  caw  of 
— Auction  purchasers  as  parties  in  mortagaas  suit — Revision — 
Citil  Procedure  Code^  s.  622.]  The  plaintiff  held  a  -first  mortagage 
on  the  property  of  the  defendant.  He  sued  the  defendant  for 
possession  of  the  mortgaged  property  under  a  coadition  in  the 
mortgage  deed.  After  the  institution  of  his  suit  the  rights  and 
interests  of  the  defendant  were  put  up  to  sale  in  execution  of  the 
decree  obtained  upon  mortgages  of  later  date  than  the  mortgage 
in  favour  of  the  plaintiflE,  The  plaintiff  thereupon  applied  to  the 
Court  praying  that  the  purchasers  of  the  rights  and  interests  of 
the  defendant  should  be  made  parties  to  the  suit.  In  his  applica- 
tion the  plaintiff  referred  only  to  section  372  of  the  Code  of  Civil 
Procedure,  but,  after  notice  had  been  issued  and  all  parties  were 
before  the  Court,  the  plaintiff  drew  the  attention  of  the  Court  to 
section  32  alsa  The  &ibordinate  Judge  held  that  section  372  did 
not  cover  the  case  of  auction  purchasers  and  on  that  ground  he 
rejected  the  application  without  considering  it  on  the  merits.  The 
plaintiff  applied  to  the  Court  of  the  Judicial  Commissioner  for 
revision  of  the  Subordinate  Judge's  order. 

Held,  that  section  372  of  the  Civil  Procedure  Code  covered  the 
plaintiff's  case  and  that  the  auction  purchasers  should  be  added 
as  parties. 

Meld  further,  that,  inasmuch  as  the  Subordinate  Judge  failed 
to  exercise  the  jurisdiction  which  section  372,  Civil  Procedure 
Code,  gave  him  in  not  dealing  with  the  plaintiffs  application  on  its 
merits  and  to  consider  whether  that  application  should  be  granted 
under  section  32,  Civil  Procedure  Code,  the  Judicial  Commis. 
Bioner  had  power  to  interfere  under  section  622,  Civil  Procedur© 
Code.  [Select  Case  No.  302  followed]. 

Sadhu  Sah  v,  HamidHusaia  Khan  aad  others        ...  ...     91 
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CIVI|#  PiypGBPUB3.  CQDB^  s.  Si—PmHiei,  joiner  ot^:Partie$  to 
a  smt  hy  moH^mgee — Marigag^—Trmn^er  of  Property  Act, 
«^  85. 1 ,  The  pUuntifl^  who  wae  tlie  mortgagee,  sued  the 
defendant  (the  mortgagor)  for  possession  of  the  mortgaged 
property.  Before  issues  were  framed  two  persons  B  and  8 
applied  to  be  mads  def  e&itents  in  the  suit,  on  the  ground  that 
they  were  the  owners  of  the  mortgaged  property  and  the 
original  defendant  had  no.  power  to  mortgage  it. 

Meld  that,  under  the  proYirions  of  section  SS,  Oiyil 
Piooedore  Code,  R  and  8  could  not  be  made  defendants,  nor 
was  their  ^^sence  necessary  before  the  Oourt  in  order  to 
enable  the  Oourt,  efEectua^y  and  completdy,  to  adjudicate 
iqpon  and  settle  all  the  questions  involved  in  the  suit, 

HM  further,  that  under  section  85  of  the  Transfer  of 
Property  Act,  the  plaintiff  is  only,  bound  to  join,  as  parties  to 
« suit^  persons  having  an  interest  in  the  property,  provided 
thath!e  has  notice  of  such  interest.  That  section  moreover 
is  intended  to  apply  to  persons,  who  admittedly  have  an 
interest  in  the  pitoperty,  and  not  to  persons  whose  interest  in 
the  property  is  denied. 

8itla  Bakhsh  and  another  o.  Laita  and  another  ...    94 


,  s.  i^^Canue  ef  action  tie  smme  and  not 

distinct  in  two  euite—Omienon  to  etie  for  one  of  several  remedies 
— ^Cause  of  action^  meaning  of]  The  defendants  in  execu- 
tion of  a  money-decree  against  O  caused  certain  moveable 
property  to  be  attached.  The  ^intiffs  objected  to  the 
attachment  under  s.  278,  0.  P.  C.,  on  the  ground  that  the 
property  belonged  to  them  and  not  to  &,  The  objection  was 
disallowed.  On  the  18th  July  1898  the  piaintifEs  instituted 
asuitagiuast  the  dejfendants  for  a  declaration  that  the  pro- 
perty was  not  liable  to  attachment  and  sale  in  execution  of 
the  decree.  On  the  2nd  l^ovember  1898  the  Munsif  dismissed 
the  suit  on  the  ground  that  the  property  had  been  sold,  that 
the  plaintiff  was  therefore  able  to  seek  further  reli^  than  a 
mere  declaration,  and  that  consequently  the*  dedaration  sought 
could  not  be  granted.  In  December  1898  the  piaintifEs  ins- 
tituted the  present  suit  against  the  defendants  in  which  they 
<daimed  Bs.  92-2-0,  the  value  of  the  property,  as  compensa- 
tipj^  for  its  illegal  attachment. 

ffeldfthtkt  the  cause  of  action  on  whi(7h  the  former  suit 
was  founded  and  the  cause  of  action  on  which  the  present 
suit  was  founded  were  one  and  the  same  and  not  distii^ct; 
that  such  being  the  case,  the  plaintiffs  were  entitled  in  the 
former  suit  to  make  a  claim  for  the  value  of  the  property  as 
compensation  for  its  illegal  attachment;  and  that,  haviug 
omitted  to  make  such  claim  in  the  former  suit,  section  43, 
C.  P.  C,  debarred  them  from  it  in  the  present  suit. 

The  expression  *eanse  of  action^  as  used  in  section  43, 
G,  P.  0.,  ist  generally  understood  to  mean  every  material  fact 
v^hich,  if  denied,  the  plaintiff  must  prove  to  entitle  him  to 
succeed;  and  it  does  not  include  the  relief  daimed.  Meld, 
therefore,  that,  whether  the  plaintiffs  claimed  a  declaration 
that  the  property  was  not  liable  to  sale  and  attachment,  or 
whether  they  daiined  the  value  of  the  property  as  compensa- 
tion for  its  illegal  attachment,  the  same  material  facts  would 
hav^  to  b«t  proved  tq  enable  the  plaintiffs  tosuQceed.  and  those 
fg^QtM  were  that  the  property  was  their  property,   and   that   it 
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had  been  attached ;  and  that  in  either  case,  the  fact  that  th^ 
had  objected  to  the  attachment  and  the  objection  had  been 
disallowed,  was  not  a  material  fact  without  proof  of  which 
they  could  not  succeed. 

Lai  Bihari  and  another  v.  Pal  tan  and  another  ...  304 

CIVIL  PROCEDCTRB  CODE,  ss.  102  aud  lo7-'Appeal  from  order 
dUmitHng  plaintiff's  case  in  ^default — Plaintiff  disclaiming  to 
appear  &n  the  date  fixed  for  argument — Decree — Dismissal  of 
ease  in  default  ofplaintif.]  The  appellants  filed  a  suit  on  the 
20th  July  1899,  praying  for  a  declaration  that  ^certain  immove- 
able property  attached  by  the  respondent  was  not  liable  to  be 
attached  aud  sold  in  execution  of  his  decree.  They  were 
apparently  dissatisfied  with  certain  orders  passed  by  the 
lower  Court  in  the  course  of  the  trial  of  the  case,  and  on  the 
drd  January  1901  they  filed  an  application  in  which  they  said 
that  they  declined  to  argue  the  case  and  virtually  announqed 
that  they  did  not  intend  to  appear  again.  The  next  and  the 
last  date  on  which  the  case  came  on  -was  the  28th  January 
1901.  On  that  date  neither  the  appellants  mor  their  pleaders 
appeared.  The  respondent  was  present.  The  lower  Court 
recorded  the  following  order:  "It  is  now  1-4  p.  m,  plaintifTs 
being  absent,  I  have  nothing  for  it  but  to  dismiss  the  suit  iu 
default.  Plaintiffs*  claim  is  dismissed  in  default  with  oosla." 
No  section  was  specified  in  that  order.  ^ 

Heldf  that  the  order  of  the  Court  must  be  held  to  have  been 
made  under  s.  157  read  with  s.  102  of  the  Code  of  Civil  Pro- 
cedure, that  it  was  a  decree,  not  being  an  adjudication 
upon  any  right  claimed,  and  was  not  appealable. 

Ohazanfar  Ali  Khan    and  another  €.    Asharfi  Lai  ...  294 


,  ss.       244    cl.     (<?),     310A,     ^22— Sale   in 

execution  of  decree^  application  to  have  set  aside — Execution  of 
decree^  questions  relating  to — Order  dismissing  applieation  to 
have  sale  set  aside  in  execution  of  decree^  revision  of—AppealA 
The  property  of  the  judgment-debtors  having  been  sola 
in  execution  of  *a  decree,  they  made  an  application  purport- 
ing to  be  made  under  s.  310A,  Civil  Procedure  Code,  to  have 
the  sale  set  aside.  The  Court  dismissed  the  application  on  the 
grouud  that  the  decree  was  one  for  the  sale  of  the  property 
passed  under  the  Transfer  of  Property  Act,  and  the  provisions 
of  section  3 10  A  of  the  Code  of  Civil  Procedure  were  not 
applicable  to  a  sale  made  in  pursuance  of  such  a  decree.  The 
judgment-debtors  applied  to  the  Judicial  Commissioner's 
Court  under  s.  622,  Civil  Procedure  Code,  for  revision  of  that 
order. 

Held^  that  the  question  whether  the  judgment-debtors 
had  a  right  to  apply  under  section  8 10 A,  Civil  Procedure 
Code,  to  have  sale  set  aside  and  the  other  questions  arising 
iu  the  case  were  questions  relating  ^  the  execution  of  the 
decree,  that  they  arose  between  the**  judgment-debtors  and  the 
decree-holder  and  that  therefore  there  was  an  appeal  in  the 
case;  and  an  application  under  s.  622,  Civil  Procedure  Code, 
was  not  entertainable. 

Lalta  and  others  t^.  Deputy  Commissioner,  Sitapnr, 
as  Manager  Court  of  Wards,  Katesar  Bstate 
and  others  ...  ...  ...377 

,  244,     See     Decree,    execution    of  ...  139 
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CIVIL  PBOCEDUEE  CODE,  s.  248.— 5tf^  Execution  of  decree  ...        » 

— : ' ',  8.  261 Decree  for  execution  ef  eonv&yance 

— Satecution  of  mle-deed,  in  accordance  with  decree  for  the  game,] 
The  appellant  obtained  a  decree  against  the  respondeat  by  which 
the  latter  was  to  execute  a  sale-deed  in  favour  of  the  former  of  an 
8  annas  share  in  a  village  in  lieu  of  Bs.  3,000.  The  appellant 
applied  to  the  Court  to  excute  it  by  compelling  the  judgment- 
debtor  to  execute  a  seal-deed  in  terms  of  the  decree.  A  draft  sale- 
deed  was  produced  by  the  decree-bolder  and  its  terms  were  agreed 
to  by  the  judgment-debtor*  It  was  then  ordered  that  the  draft 
should  be  copied  on  a  paper  bearing  a  sufficient  stamp.    When  the 

Sroposed  sale-deed  was  prepared  the  judgment-debtor  and  the 
eoree-holder*s  pleader  agreed  that  the  word  "Awr*  waffaira"  Which 
occurred  in  it  should  be  struck  out.  They  were  accordingly  struck 
out  by  the  Courtand  the  deed  was  then  executed  by  the  judgment- 
debtor,  who,  in  executing  it,  added  that  it  constituted  the  decree- 
holdet  **snpeTior  proprietor."  In  appeal  the  appellant  contended 
that  the  first  Court  could  not  go  beyond  the  decree  or  allow  the 
judgment-debtor  to  suggest  alterations  in  the  draft  prepared  in 
accordance  with  the  decree,  and  that  it  should  have  executed  the 
sale-deed  on  behalf  of  the  judgement-debtor. 

Held  that,  if  the  application  were  considered  one  under  s.  261, 
Civil  Procedure  Code,  as  the  Court  did  not  execute  the  sale-deed, 
the  application  had  not  been  complied  with.  If  it  were  considered 
an  application  to  compel  the  judgment-debtor  to  execute  the  sale- 
deed,  no  such  application  were  entertainable  by  the  Court. 

Held  further,  that  both  the  parties  having  considered  the 
application  as  one  under  s.  261,  Civil  Procedure  Code,  it  had  not 
been  disposed  of  according  to   law. 

Swami  Dayal  v.  Sheoraj  Bali     ...  ...  ...    570 


' ,   88.    281,    2^Z—Ccmrt   of  Small    Causes, 

iuU  excepted  from  JMrisdictio^n  '  of—Ol^eetwn  to  attachment^ 
order  disalUnoing — Jurisdiction — Act  IX  of— 1887,  clause  20.]- 
The  defendant  in  execution  of  a  decree  which  he  had  obtain 
ed  against  one  O  attached  four  goats  and  four  lambs.  The 
plaintifl  claimed  animals  and  objected  to  the  attachment. 
His  claim  was  disallowed  under  s.  281  of  the  Code  of  Civil 
Procedure,  and  the  animals  were  sold  in  execution  of  the 
defendant's  decree.  The  plaintiff  subsequently  brought  a  suit 
in  which  he  cl&imed  from  the  defendant  the  amount  which 
the  latter  had  realized  by  the  sale  of  the  animals.  The  Court 
which  tried  the  case  held  that  it  was  oognisable  by  the  Court 
of  Small  Causes  and  decreed  the  claim.  Beld,  that  the  suit 
was  one  to  establish  the  right  which  he  claimed  to  the 
animals,  that  it  was  instituted  under  t  section  283  of  Civil  Pro- 
cedure Code,  that  as  such  it  was  excepted  from  the  cognisance 
of  the  Court  of  Small  Causes. 

Dildar  Ali  v.   Hiru  and  another  ...  ...  190 


,  88.     310A,    311.    See     Sale,    application 


to  set  aside  ...  ...  ...  ...  ...  137 

— ,  s.   373 — PermissioTi   to  institute   fresh   suit-^ 

PlaijU^retwrningoffor  presentation  to  proper  Co urt-^ Suit,  frame 
of — Jurisdiction  of  Mevenue  and  Civil  Courts — Appeal."]  The 
plaintiff  brought  a  suit  for  possession  of  a  village  on  the  allegation 
that  the  husband  ol  the  defendant  was  the  thekadar  of  the  village; 
that  on  his  death  in  1896  he  (the  plaintiff)  took  possession  of  the 
village,  but  the  defendant  recovered  possession  of  it  by  order   of 
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the  Revenue  Court,  and  that  she  had  no  'Bort  of  proprietary  or 
under-proprietary  right  in  it.  The  defendant  pleaded  that  her 
husband  was  in  possession  of  the  village  as  gmaradar  and  that  she 
was  not  liable  to  ejectment.  The  first  Court  held  that  the  defen- 
dant could  not  be  ejected  as  she  held  the  land  at  a  favourable  rate 
of  rent  and  that  the  plaintiff  could  only  take  proceedings  under 
s.  52,  Oudh  Rent  Act.  On  appeal  the  lower  appellate  Court  held 
that  on  the  allegations  of  the  plaintiff  the  defendant  did  not  be- 
come a  trespasser  on  the  death  of  her  husband  but  was  a  tenant  of 
the  land  and  so  could  only  be -ejects  by  the  Revenue  Court.  The 
plaintiff  then  appealed  to  the  Judicial  Commissioner  and,  when  his 
appeal  came  on  for  hearing,  asked  the  Court  to  dismiss  the  appeal 
and  the  suit  with  permission  under  s.  373,  Civil  Procedure  Code,  to 
bring  a  fresh  suit,  or  to  return  the  plaint  for  presentation  to  a 
Revenue  Court. 

Held^  that  permission  could  not  be  granted  to  the  plaintiff 
under  s.  373,  Civil  Procedure  Code,  to  bring  a  fresh  suit. 

Held  further,  that  the  suit  as  framed  was  cognizable  neither 
by  the  Revenue  nor  by  the  Civil  Court,  and  the  plaintiff  therefore 
could  not  be  allowed  to  withdraw  it  for  filing  it  in  a  Revenue 
Court.  , 

Mohammad  Ashgar  Ali  v.  Musammat  Maryam    ...     367 

CIVIL  PROCEDURE  CODE,  s.  'ilo-- Compromise,  decree\in  termi  of 
— Procedure  when  oiie  of  t/ie  parties  to  a  compronUs  objects  to 
its  being  recorded  by  Court— Appeal-^ Civil  Procedure  Code, 
s.  582.]  The  bearing  of  an  appeal  before  the  Judicial  Com- 
missioner was  fixed  for  the  20th  September  1894.  On  the 
4th  September  1894  the  respondents  made  an  application  to 
the  Court  in  which  they  alleged  that  on  the  2oth  November 
1893  the  parties  to  the  appeal  had  entered  into  a  compromise, 
whereby  the  appellants  agreed  to  withdraw  the  appc&l,  that 
not  withstanding  the  said  agreement  the  appellants  had  not 
withdrawn  the  appeal  and  they  prayed  that  the  Court  wouid 
reject  the  appeal.  Dpon  the  application  an  order  wus  made 
that  notice  should  be  given  to  the  appellants  and  that  the 
application  should  be  brought  up  at  the  hearing  of  the  appeal. 
On  the  date  when  the  appeal  was  called  on  the  respondents 
objected  to  the  hearing  of  the  appeal,  and  asked  that  it  might 
be  dismissed  on  the  grounds  stated  in  the  application  above 
referred  to.  Held,  that  where  it  is  shown  that  an  appeal  has 
been  a<ljufited  by  a  lawful  compromise  the  Court  can  under 
section  375,  read  with  section  682,  Code  of  Civil  Procedure, 
record  the  compromise  and  pass  a  decree  in  accordance  there- 
with. 

Held  [further,  that  where  one  of  the  parties  objects  to  the 
compromise  being  recorded  and  a  decree  being  given  in  its 
terms,  the  other  party  should  move  the  Court  to  have  the 
compromise  recorded  and  to  pass  a  decree  in  accordance  with 
its  terms,  and  the  matter  can  be  decided  on  affidavits  or  if 
necessary  by  a  special  issue  on  oral  evidence. 

Held,  therefore,  that  the  respondents  should  amend  their 
application  and  ask  the  Court  to  act  under  section  375,  Civil 
Procedure  Code,  and  have  the  compromise  recorded  and  to 
pass  a  decree  in  accordance  with  its  terms. 


Lachmin    and  another    r.    Parkhotam     Bingh    and 
another 
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CIVIL  PROOEDDRE  CODE,  s.  492^l9yufwtion,  temporary^Pro- 
cedure  in  respect  of  applieation  for  iiiju^nction— Receiver, 
appoimmentofl  After  the  institution  of  her  suit  against  the 
defendant  for  possession  of  moveable  and  immoveable  pro- 
perty, the  plaintiff  applied  for  the  appointment  of  a  receiver 
She  subsequently  appUt^l  under  section  492,  Civil  Procedure 
Code,  for  a  temporary  injunction,  such  injunction  to  have 
effect  until  her  application  for  the  appointment  of  a  receiver 
was  decided.  The  Court  made  an  order  directing  that  the 
application  should  be  placed  on  the  record  of  the  suit. 

Held,  that  the  Court  .'should  have  entertained  and  decided 
the  application  instead  of  treating  it  in  the  way  it  did. 

Held  further,  that  an  injunction  could  not  properly  be 
issued  in  respect  of  the  property  unless  the  plaintiff  showed 
that  she  had  a  case,  founded  on  apparent  title,  for  the 
appointment  of  a  receiver,  for  she  would  not  be  entitled  to 
have  a  receiver  appointed  unless  she  made  out  a  good  primd 
facie  title  to  the  property. 

Kadir  Jahan  Bcgam  o.  Nathu  alias   Udit    Nai-ain  ...    65 
,  88.  521,  522.     See   Award  ...     13 


,  8.    522— JRevisw    of    judgment      by     Judge, 

passed  by    his    predecessor — Applicativn  to    have     award   filed— 
Decree    in    terms    of    award,    passing    of— Decree  in      term^    of 
award,  applieati&n    to    District      Judge  to    pass.}     One     iZ.     S. 
applied   to    the     District    Judge   under    section   525,    Civil    Pro- 
cedure Co<^le,  to  have  an    award   filed,    which    was   made  by    an 
arbitrator  on  reference  in  a  dispute   between   the  appellant    and 
B.    The    District     Judeje    made    the     following    order: — "    The 
claim  of  8,    It.  is  decreetl  in  t^rms    of   section     526,    Civil   Pro- 
cedure  iCode,     and   the  costs   in  this    case     be    borne    by     the 
defendant."    Subsequently    the    widow  of   B  applied  for  execu- 
tion   of  the  decree,    but  on  objection   being  taken  to   the   effect 
that  the  terms  of    the    award    were    not     incorporated     in    the 
decree,    the    application    was    dismissed.      On     this    the    widow 
filetl  an    application   under  section    205,    Civil     Procedure  Cotle, 
before    the    Judicial   Commissioner,   which   was    disraisse<l.     The 
widow    of   B   then     filed    an     application      before    the    District 
Judge   to   have  the  case  decided  in   terms  of    the    award,    and 
that  the  decree  may   be    drawn   up   in  accordance  with  the  pro- 
virions    of    sections    522    and    526,    Civil    Procetlure    Code.     It 
was  stated   on  her  behalf  that  the  application    was   under  sec- 
tion    623,     Civil     Proce<luro     Code,     for    review     of    judgment. 
The  District    Judge    dismissed   htr    application    on    the  ground 
that  he  had  no  jurisdiction   to    review    the    original    judgment. 
The   widow  of  B  applied  for  revision    of    this  order   on    the 
ground  that  the  District  Judge  failed    to  exercise    the    jurisdic- 
tion vested  in  him  by  law. 

Held,  that  the  Judge  could  not  review  the  judgment 
passed  by  his  predecessor. 

Held  further,  that  the  original  application  to  have  the 
award  filed  was  never  fully  disposed  of,  as  effect  was  not 
given  to  it  under  the  provisions  of  section  522,  Civil  Proce- 
dure Code,    no    decree    having  been    drawn  up  in  terms   of  it. 
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Held  also,  that  the  lower  Court  should  have  treated  the 
application  as  one  to  have  the  procedure  on  the  original 
application  completed,  and  should  have  passed  a  decree  in 
terms  of  the  award. 

Gulab  Euar  V.  Thakur  Shco  Batan  Singh  ...   27 

CIVIL    PROCEDURE   CODE,  b.  539— Plaint  returning  of ,  far  premtUa- 

tivn  to    another     Court — Trustees,    suit  for  removal  of—Trutt 

Jurisdiction.  \  The  plaintiffs  instituted  a  suit  for  the  removal 
of  the  defendants  from  the  office  of  trustees  of  what,  accord- 
ing to  the  allegations  in  the  plaint,  was  a  trust  for  public 
charitable  purposes  created  by  a  deed  execnU^  by  a  Mahom- 
•  medan  lady,  on  the  ground  that  the  defendants  had  ccnunitted 
breaches  of  the  trust.  The  suit  was.  instituted  in  the  District 
Judgs's  Court,  with  reference  to  the  provisions  of  section 
539,  Civil  Procedure  Code.  The  District  Judge  came  to  the 
conclusion  that  a  trust  for  public  charitable  purposes  when 
created  by  a  Mahomedan  is  a  wakf  that  the  deed  amounted 
to  a  wakf-bil'WasUU  or  testamentary  tvakf  and  that  under 
Shia  Law  the  wakf  was  null  and  void,  because  the  wakif  died 
before  delivery  of  the  property.  He  held  that  the  plaint  had 
been  wrongly  presented  to  him  and  returned  it  to  be  present- 
ed to  tUe  proper  Court. 

ffeldy  that  the  District  Judge  should  have  entertained 
the  suit. 

The  suit  as  brought  clearly  related  to  a  trust  for  public 
charitable  or  i«Jigious  purposes  and  one  which  should  have 
been  instituted  in  the  District  Judge's  Court,  and,  if  the  deed 
did  not  create  the  alleged  trust,  that  circumstance  was  not  a 
ground  for  returning  the  plaint  to  be  presented  to  another 
Court. 

Saiyad  Hasan  Jafar  and  another  v.  Shah  Ara  Begam 
and  others  ...  ...  ...  ...  ...  110 


,  8.    561 — Contract  J      enforcemeint      of      by 

one  not  party   to    it — Privity  of  contract — Cross-ol^ectwne^  right 
of  respondent  to  JUe^    within   one    month  from    service    of  9um- 
m^yns    and  hearing    of  appeal — Remand — Appeal  J]     In    1886    I> 
executed     three     simple     money-bonds  aggregating    Bs.    290,   in 
favom*  of  M   the  brother  of  /T,    plaintiff   No.  1.    D  also  mort- 
gaged some   laud   to    H  for  Rs.  100.    In  January    1890  D  sold 
a  share  in  a  village    i  >  plaintiffs   Nos.  2,   3,  and   4,  the   sons   of 
H.    In  the    deed    it    was    stated    that  sums  of  Bs.    290  and  Bs. 
100  were    left    \Ni'  »    the    purchaser    for    the    discharge    of   the 
debts   due   upon     the    four    deeds    mentioned    above.    The    pre- 
sent   defendant   then    sued    D  and    plaintiffs   Nos.  2,  3,  and  4, 
for      pre-emption    and   obtained     a    decree    for    possession    of 
the   property   on   payment   of   various  sums    including    Bs.    100 
to    //   aud  Bs.   200  to  "the   heirs   of   Jl/,    whosoever   they  may 
be    determined,  to    be."        As   neither    the    hcii-s    of  M  nor   H 
were    parties  to   the    decree,     the     decree-holder    managed    to 
obtain    possession    of    the    property  without    paying    those  two 
sums.      H  and  his  sons    (plaintiff's    Nos.    2,    3,    and    4)    then 
filed     the    present    suit   for   recovery  of  the  sums.    The  Munsif 
decreed    Bs.   100  and  interest    thereon    to   H^   but   rejected    the 
claim    for   Rs.    290.    The    pliantiffs     appealed    to  the     District 
.fudge.    On   21st   April    1900    a    summons    was    issued    to    the 
defendant    fixing    May    1st  for    hearing    of    the    appeal.    The 
summons  was  served  on  April  26th,    On  May  1st   the  defendant 
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aalBftd  lot  aA'  adjoamment  in  order  that  he  migh  t  file  objeo^ 
tions  under  section  561,  Civil  Procedure  Code.  The  Judge 
refosed  his  request  saying  :^"There  has  been  this  decree 
against  him  for  three  and  a  half  months  and  he  has  not 
appealed     against    it    &o."    The    Judge    allowed    the     appeal. 

Held,  that  the  object  of  s.  661,  C.  P.  C,  is  to  allow  a 
respondent  to  an  appeal  to  act  precisely  as  the  defendant 
wished  to  act  in  this  case,  and  that  one  month  should  in  such 
cases  be  allowed  to  elapse  between  the  service  of  summons 
on  the  respondent  and  the  date  of  hearing  the  appeal.  Ileld 
futher,  that  the  defendant  having  by  his  app^  brought 
the  whole  case  before  the  Court,  it  could  be  dealt  with  as  if 
be  had  put  forward  objections  under  section  561,  Civil  Pro- 
cedure Code,  and  they  had  been  j  dismissed  by  the  lower 
appellate  Court. 

Held,  that '(plaintiffs  Nos.  2,  3  and  4,  not  having  been 
parties  to  the  contract  with  D  in  the  capacity  of  lepreaenta- 
tives  of  M  in  which  they  were  sued,  were  strangers  and 
could  not  enforce  that  contract.  Further,  that  neither  the 
plaintiffs  nor  any  other  person  as  representatives  of  M  could 
Jkiave  sued  the  purchasers  of_;the  property  on  the  contract 
contained  in  the  sale-deed. 

Held  further,  that  the  suit  was  not  maintainable  by  H 
as  he  did  not  sue  upon  his  mortgage  but  upon  the  decree  for 
pre-emption  to  which  he  was  not  a  party,  and  as  he,  not 
being  one  of  the  purchasers  of  the  property,  was  not  a  party 
to  the  contract  and  could  not  have  enforced  it  against  the 
purchasers,  and  could  not  enforce  it  against  the  defendant 
and  the  pre-emptor. 

Eidar  Nath  t;.  fiira  Lai  and  others    ...  ...  235 

CIVIL    PROCEDURE    CODE,     s.    682.    Sec    Civil     Procedure    Code, 
Bt375 


-,8.686.    See    Act    IX      of    1887,   sch    ii. 


art.  8  ...  ...  ...  ...  ...  403 

,  s.  586.    See    Profits,    suit  for  ...  130 


,  88.    695    and    600— iVtvy     Council,    ap' 

plication  for  leave  to  appeal  to — Subttantial  question  of  law, 
suit  below  Il4.  10,000  involving -^Appeal  to  Privy  Council 
case  ^otherwise  a  fib  one  for, — Question  of  general  tnterest  or 
Public  importance,"]  Held  that,  within  the  mening  of  s.  600, 
Civil  Procedure  Code,  the  fact  that  substantial  question  of 
laW^  is  involved  In  a  case,  in  which  the  value  is  below  Rs. 
10,000,  Is  not  by  itself  a  sufficient  ground  for  granting 
leave  to  appeal  to  His  Majesty  in  Council  and  that  something 
more  is  required.  It  must,  in  addition,  be  a  question  of 
general  interest  or  of  great  publte  or  private  importance,  or 
the  like. 

Bhagwan    Parsiiad  and   another  v.    Thakur    Rudr  Partab 

Nan^n  Singh  ...  ...  ...  168 


-,8.    622     See     Civil       Procedure      Code, 


.32,872  ...  ...  ...  ...     91 

,'    ,  ■  ,  s.  622.    S^  Court    Fees    Act  ...  319 
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CIVIL    PROOEDaBE    CODE,    s.    622.    Revision,     appUcation     for   ...  151 

,    8.     623.     See    Review  of    judgment    ..•    59 


COGNIZANCE  OF    OFFENCE   by  Magistrate    on  PoUce    report.    8m 

Criminal  Procedure   Code,    ss.  192,    195  and    587    ...  ...  164 

COMMON    GAMBLING     HOUSE,    presumption     9S    U>.  See     Act    III    o£ 
1867,88.3,6,6  ...  ...  ...  ...    37 

COMPENSATION  for    use    and     occupation     of      land.    See  Arrears  of 

rent  ...  ...  ...  ...  223 

COMPROMISE,     decree   in  terms     of.    See    Criminal    Procetlure  Code, 

8.375  ...  ...  ...  ...  ...     49 

,  decree     passed      on.     See     Execution     of    decree    ...       9 

CONDUCT.      See    Evidence   Act,  ss.    8,   32,  118,  119  ...  ...  246 

CONFESSION  made  to  police  officer.    See    Evidence  ...  ...  B21 

CONSIDERATION     of    Promisory     note,      burden      of     proving.    See 

Contract  Act,  8.  16,  sub-sec.  (3)  ...  ...     30 

CONSPIRACY,  evidence  of.    See    Evidence  ...  ...    821 

CONSTRUCTION  OF  DECREE— 2><J<?rfi«  o/  appellate]' Court\  aJUrming 
and  adopting  part  or  whole  of  decree  of  lower  Courts  how  t4> 
ooratrue — Appeal — Execution  of  decree.]  Two  suits  were 
brought  against  the  appellants  by  the  respondents  A  and  B 
in  the  Court  of  the  Subordinate  Judge.  The  same  amounts 
of  money  were  claimed  in  each  suit  with  interest  from  the 
institution  of  the  suit  until  payment.  The  Subordinate 
Judge  decreed  certain  amounts  with  interest  at  6  per  cent  a 
year  till  payment  and  proportionate  costs.  Two  appeals 
were  preferred  to  the  Judicial  Commissioner's  Court  by  the 
appellants.  The  mandatory  part  of  the  judgment  which 
disposed  of  the  appeals  was  as  follows:  "The  appeals  are 
allowed     and     the    decrees     of    the     subordinate      Judge  are 

modified,      the    amount    decreed     to    A     being    Rs. .    The 

parties    will    pay    and     be  paid    proportionate     costs     in  both 
Courts."    The    decree  of    the    Judicial     Commissioner's     Court 
iu    each    cases  was  drawn  as  follows:    "  It  is  ordered  that  the 
appeal  be  allowed  and    in    modifiation    of    the   decree    of    the 

Subordinate    Judge     dated the    amount  decreed   to 

is      reduced      to     Rs. ."      The      respondents      respectively 

applied  for  execution,  claiming  future  inst^est  from  the  date 
oi  the  institution  of  the  suit  to  the  date  of  payment  at  the 
rate  of  6  per  cent,  a  year.  The  appellants  contended  that 
the  decrees  of  the  Judicial  Commissioner's  Court  did  not 
provide  for  the  payment  of  future  insterest,  and  I  that  there- 
fore such  Interest  could  not .  be  claimed    in  execution. 

Heldy  that  the  decrees  of  the  Judicial  Commissioner's 
Court  did  not  affirm  the  orders  contained  in  the  Subordinate 
Judge's  decree  directing  the  payment  of  future  interest  at  6 
per  cent,  a  year,  and  that  the  respondents  were  not  entitled 
to  claim  the  same  in   execution. 

Where  the  appellate  decree  simply  affirms  the  decree 
appealed  against,    in  order  to  construe   .it    the  decree  appealed 
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against  maj  and  mnst  be  referred  to.  In  those  cases  also  in  whidi 
there  is  a  simple  affirmation  of  a  part  of  the  decree  appealed 
againsti  the  dec^ree  apealed  against  may  and  mast  be  referred  to 
in  order  to  constme  that  part  of  it,  which  simply  affirms  the  decree 
appealed  against. 

Salik  Bam  and  others  9.  Atik  Hnsain        ..«  •*•  973 

CONSTRUOTIOW  of  mortgasfe-deed.    Sm  Redemption,  snlt  for  ...  155 

CONTRACT  AOT,  s.  16,  sab-sec.  {Z)-~77/iiu9  in^ueii^e ^U/ioontoiona  bU 
tramaction^Promwory  noU^Chntideration  for  promissory  nots^ 
hmrd^  of  proving ^NegotiahU  Instruments  Act,  188 1,  s,  118^ 
Burden  of  proof  "Act  VI  of  18d9,\  Held  that,  under  sectiorfllS 
of  the  Negotiable  Instrnments  Act,  1881,  until  the  contrary  is 
proved,  the  presumption  is  that  a  negotiable  instrument  is  made 
for  consideration,  and  the  burden  of  proof  in  the  first  instance  is 
on  the  maker  to  show  that  the  consideration  was  originally  absent 
in  whole  or  part. 

The  plaintiff  sned  the  defendant  for  Rs.  16,000  on  a  promissory 
note  (principal  Rs.  10,000  and  interest  Rs.  6,000).  It  was  admitted 
that  the  ostensible  consideration  for  the  promissory  note,  vis.,  the 
sum  of  Rs.  10,000,  was  not  the  true  consideration.  On  the 
eridence  adduced  thei transaction  appeared  to  hay.e'1>een  an  uncon- 
scionable one;  while  the  respective  position  of  the  parties  ot«, 
on  the  one  side  the  plaintiff  a  professional  money  lender,  usurious 
and  extortionate,  and  on  the  other  the  defendant  a  very  foolish 
young  man  of  reclees,  extravagant,  dissipated  habits,  were 
such  as  to  place  the  plaintiff  in  a  position  to  dominate  the  will  of 
the  defendant  within  the  meaning  of  section  16  of  the  Indian 
Contract  Act  as  amended  by  Act  VI  of  n99. 

Held,  that  the    transaction    was  not  one  in  the'  ordinary  oours 
of  business  and  the  burden  of  proving  that  it  was  not  induced  by 
undue  influence  was  by  sub-section  (3)  of  the  amended  section  16 
of  the  Indian  Contract  Act  rightly  cast  upon  the  plaintifL 

Ram  Raghubir  v.  Jafar  Mirsa  ...  ...    307 

-,ss.  16,  19 A,  28.    See  Land  Revenue  Act  (Oudh;,  sb.    178 

and  174  ...  ...  ...  ...  ...  256 

»,s.   Ih-^PemUy  for   breach  of  contraet^StipuUUion    to 


pay  interest  in  default  of  payinent  of  any  instalment  J\  The  appel- 
umt  sued  upon  a  bond  whien  provided  that  the  principal  amount 
should  be  payable  in  certain  monthly  instalments.  There  was  no 
provision  for  the  payment  of  interest  before  default.  The  bond 
provided  that  in  default  of  payment  of  any  instalment  the  same 
Bhonld  become  payable  with  interest  at  the  rate  of  R9  6-4  per  ^ent. 
per  mensem  calculated  from  the  date  of  the  bond.  The  suit  was 
brought  to  recover  the  unpaid  instalments  and  interest  at  the 
above«mentioned  rate.  Held^  that  the  stipulation  in  the  bond 
that  in  default  of  any  instalment  the  same  should  be- 
come payable  with  interest  from  the  date  of  the  bond  at  the  i^te 
of  Rs.  6-4  per  mensem  was  a  penalty  and  that  the  provisions  of 
section  74  of  the  Indian  Contract  Act  were  applicable  to  the  case. 

Hanuman  v.  Debi  Din     *  ...  ...    406 

CONTRACT  against  public  policy.    See  Land    Revenue  Act    [OudhJ, 

88.    178  and  174  256 


-enforcement  of,  by  one  not  party  to  it.  See  Civil  Procedure 


Code,  s.  561  285 

■  -made    in    coarse  of  partition  proceedings.  See  Land-Revenue 
Act  [Oudhl,  s.  219,  cl.  id)  140 

■  See    Mahabrahmani  collections,  rightto  ...  ...    225 
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CONTRACTS  made  by  proprietor  during  term  of  antmlmeat  of 
settlement,  effect  of.  See  Land-BeTenue  Act  fOuclhJ,  8.  319, 
el.   {a)  ...  ...  ...  ...  ...     30 

CoN7EBSION  of  simple  mortgage  into  usufructuary  mortgage  by 
mortgae^ors  taking  possession  of  mortgaged  property.  See 
Mortgage  ...  ...  ...  ...  ...    2S6 

CO-SHABBBS  OF  BIAHAL.  See  pre-emption,  suit  for  ...    399 

COSTS    of    suit    for    enhancement  of  rent,    liability    of    co-sharen    to 

lambardar  for.    See  Rent  Act    [OudhJ,  s.  108,   cl.  [16]  ...     298 

COVENANT  for  quiet  enjoyment,  breach  of.  Sse  Transfer  of  Pro- 
perty    Act,    88.     66,     88  ...  ...  ...  ...       78 

COURT  FEES  ACT— iJ^wmon  /w  order  to  pay  ad  valorem  court-fee 
— Material  irregularity  ^Illegal  exercise  of  juriedi^ion'- 
Appeal  form  order  r^eoting  plaint  on  ground  of  deficiency  of 
cov.rt'fee  —Civil  Procedure  Coae^  g.  682.''^  The  plaintiff  sued 
for  a  declaration  that  certain  property  was  not  liable  to 
attachment  and  sale  in  execution  of  a  decree  held  by  the 
defendant.  He  paid  a  court-fee  of  Rs^lO  on  his  plaint.  The 
Subordinate  Judge  decided  that  the  suit  did  not  fall  within 
articles  17,  schedule  ii  of  the  Court  Fees  Act,  but  that  an 
ad  valorem  fee  was  payable,  and  directed  the  plaintiff  to 
make  gix>d  the  deficiency  within  one  week.  The  plaintiff 
applied  for  revision    under  section    622,    Civil     Procedure  Code. 

Held  that,  the  Subordinate  Judge  did  not  act  in  the  exercise 
of  his  jurisdiction  illegally  or  with  material  irregularity.  The 
circuftistance  that  his  decision  might  be  wrong  did  not  bring 
it  within  the  purview  of  section  622,  Civil  Procedure  Code. 

Held  further,  that  an  appeal  would  lie  in  the  case  if  the 
plaint  was  rejected  and  therefore  no  revision  lay. 

Dwarka     Prasad     t;.    Oudh      Commercial     Bank,       Ld,    and 
another  ...  ...  ...  ...  319 

of  Small     Causes,     suit    excepted     from    jurisdiction      of.     See 

Civil  Procedure  Code,  ss.  281  and  283  ...  ...  190 

of    Wards,    disqualified    proprietor     borrowing     money    without 
sanction  of.    See     Laud     Bevenne    Act   [Oudh],    ss.    173   &   17i.  2  66 

CBEDIBLE    INFOBMATION,  warrant    issued   on    receipt    of.     See   Act 

III    of  1867,  88.   8,  5,  6  ...  ...  ...     37 

CBIMINAL    BBEACH      OF    TBCJST      committed     in     Natire      State. 

See    Act  XXI  of  1879,  as.  I,  11,    12,18       ...  ...  ...    65 


-PBOCEDURE    CODE,    proceedings     under    Chap.    XII    of. 


5tf«  Ciiminal  Procedor  e  Code,  88.  146,    436  ...  ...       I 


,     88.    107,    112.    116,     117,      118,     637. 

See  Security  to  keep  the  peace  ...  ...  ,„  ...  313 


■,  88.  110,      112,    117,    subsection    4    and 

637— BahUual  offenders,  trial  of^Acctised,  two  or  mare  dealt 
with  in  the  same  inquiry^  Ud^itnal  offenders  two  or  more  per' 
sons  associated  together  as—Proceedings,  illegality  of.]  m  a 
case  under  8.  110,  Criminal  Procedure  Code,  the  Magistrate 
dealt  with   the    two   accused  P   and  6f  ia   the     same  inquiry 
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and  foand  that  they  were  "thieves"  and  *'8o  desperate  and  danger- 
oas  as  to  render  their  beiog  at  large  without  security  hazardous 
to  the  community."  Tha  order  made  by  the  Magistrate  under 
section  1 12,  Criminal  Procedure  Code,  did  not  state  that  he  had 
received  information  that  P  and  O  had  associated  together  as 
habitual  thieves,  &c.,  nor  was  there  any  evidence  to  that  effect. 
Held  that,  under  the  provisions  of  sub-section  4  of  s.  117, 
Criminal  Procedure  Code,  the  Magistrate  is  not  to  deal  with  two 
or  more  persons  in  the  same  inquiry,  where  they  have  not  been 
associated  together  as  habitual  offenders,  but  is  to  deal  with  them 
in  seperate  inquiries.  Held^  therefore,  that  P  and  G  ought  not  to 
have  boen  dealt  with  in  the  same  inquiry,  but  in  seperate 
inquiries. 

Held  further,  that  the  Magistrate,  when  he  dealt  with  P  and 
O  in  the  same  inquiry  in  the  absence  of  any  information  showing 
that  they  had  associate  togcsthor  as  habtiual  thieves,  &c.,  or  of 
evidence  to  tliat  effect^  acted  illegally,  and  tiiat  the  case  could  not 
be  dealt  with  under  the  provisions  of  s.  537  of  the  Criminal  Pro- 
cedure Code. 

Pudan  V,  Eing-Emperor  ...  ...  .„  2i8 

CRIMINAL    PROCEDURE,  CODE    s.     110.    See    Habitual      offender, 

evidence  of   being       ...  ...  ...  ...  ...  203 


^,  ss.  145,  436— >lc<    Vo/1898,s4,    14S, 

S3S — Crimnal  revision — BevishUy  High  CourVa  power  of,  in  cases 
under  s,  145,  Criminal  Procedure  Code — Criminal  Procedure 
Code,  proceedings  under  chap,  mil  of— Jurisdiction,']  Held,  that 
the  mere  circumstance  that  an  order,  which  it  is  sought  to  have 
revised  under  tho  High  Court's  powers  of  revision  under  the  Code 
of  Criminal  Procedure,  purports  to  have  been  made  under  s.  145 
of  the  Code,  does  not  debar  that  Court  from  the  exercise  of  those 
powers  and  that  it  can  interfere  with  the  order,  if  it  is  really  not 
an  order  under  that  section   but  passed  without  jurisdiction. 

The  words"  proceedings  under  chap,  xii "  in  s.  4.35,  Criminal 
Proce< lure  Code,  mean. procecdinqfs  which  are,  as  a  matter  of  fact, 
under  chap,  xii  and  not  proceedings  which  purport  to  be  under 
that  chap.,  although  they  are  not  really  so,  and  although  they  may 
be  proceedings  for  which  there  is  no  authority  in  the  Code. 
Wajid  Ali  Shah  v,  Abdul  ahafur  Khan 

_— ,  ss.    192,  195  and    ^^7 —Sanction  for 


prosecution — Irregularity  in  gratUing  sanction^ Cog nv^ance  of 
offence  hy  Afagistrate  or  Police  report — False  charge,  prosecution 
for  making — Penal  Code,  ss,  182  and  457 — Notice  to  accused  before 
sanctioning  his  prosecution,']  On  June  2nd,  1901,  P  made  a  report 
to  the  Police  of  an  offence  under  section  467,  Indian  Penal  Code. 
The  Sub- Inspector,  who  inquired  into  the  matter,  reported  that  the 
charge  was  false,  and  suggested  that  P  should  be  prosecuted  under 
section  182,  Indian  Penal  Code.  On  this  report  the  Sub-divisional 
Magistrate  ordered  the  papers  to  be  filed.  Subsequently  the  sub- 
Inspector  submitted  another  report  to  the  District  Superintendent 
of  Police,  in  which  he  gave  reasons  why  the  charge  should  be  ex- 
punged from  the  register  of  crimes.  The  Superintendent  passed 
the  report  on  to  the  District  Magistrate  with  a  note  :  "I  request 
that  the  case  be  expunged  and  the  complainant  prosecuted  under 
section  182,  Indian  Penal  Code.'*  The  District  Magistrate  wrote 
a  note:  "Expunge:  Sub-divisional  Officer  to  take  cognizance  of 
case  under  section  182,  Indian  Penal  Code.'*  The  Superintendent 
then  forwarded  the  papers  to  the  Sub- Divisional  Magistrate  who 
issued  a  summons  to  P  and  ordered  tlie  Police  to  produce  their 
cviileuce  on  a  certain  date.  Thereupon  P  petitioned  the  Sessions 
Judge  to  revise  the  proceedings. 
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Held^  t^at  the  District  Magistrate's  order  was  not  a  sanction 
to  the  institution  of  procedings  under  section  182,  Indian  Penal 
Code,  as  the  requirements  of  section  195,  Criminal  Procedure  Code, 
had  not  been  complied  with;  nor  could  his  order  be  regarded  as 
one  passed  under  section  192  of  that  Code,  as  he  did  not  tak« 
cognizance  of  the  offence. 

Held  further,  that  it  was  not  a  case  to  which  section  537  of 
the  Code  could  be  applied  as  the  so-called  sanction  had  been 
challenged  before  anj  proceedings  were  taken  upon  it  beyond 
the.issue  of  a  summons  to  the  accused. 

Notice  to  the  person  against  whom  it  is  intended  to  proceed 
under  section  195,  Criminal  Procedure  Code,  may  not  be  absolutely 
necessary,  but  it  is  usual  to  call  upon  him  to  show  cause  why 
sanction  should  not  be  granted. 

King-Emperor  v,  Prag  Bakhsh  ...  ...  16i 

CRIMINAL  PROCEDURE  CODE,  s.  196.    See  Penal  Code,  s.  211  ...  24  0 

,  ss.  195,   i76— Sanction  far   protecwtion 

— Offence  in  relation  to  future  proceedings  in  Courts  prosecution 
for-^Penal  Code^  s.  BOS — Jurisdiction  of  Court  to  sanction  prosecu- 
tion.] While  hearing  an  appeal  by  one  B  against  his  conviction 
under  s.  379,  Indian  Penal  Code,  certain  facts,  appearing  in  the 
evidence,  came  to  the  knowledge  of  the  Sessions  Judge,  and  he 
consequently  called  upon  one  D  to  show  cause  why  he  should  not 
be  prosecuted  for  an  offence  punishable  under  s.  206,  Indian  Penal 
Code.  After  making  a  preliminary  inquiry  the  Sessions  Judge 
came  to  the  conclusion  that  i>  shonld  be  charged  with  fraudulent- 
ly delivering  two  bullocks  to  one  iZ,  intending  thereby  to  prevent 
thera  from  being  taken  in  execution  of  an  order,  which  he  knew 
to  be  likely  to  be  made  by  the  Court  of  the  Subordinate  Judge  of 
Kheri,  in  the  suit  of  one  Musammat  Champa  Euer,  and  took 
security  for  jys  appearance  before  a  certain  Magistrate.  The 
SeSvSions  Judge  prof e»«ed  to  act  under  the  provisions  of  s.  476,  Code 
of  Criminal  Procetiure.  It  was  admitted  that  at  the  time  when 
the  offence,  with  which  I>  was  charged,  was  said  to  have  been  com- 
mitted there  was  no  proceeding  in  the  suit  of  Champa  Kuer 
pending  in  the  Court  of  the   Subordinate  Judge. 

Held^  that  an  offence  punishable  under  s.  206,  Indian  Penal 
Code,  may  be  said  to  be  committed  "in  relation  to  a  proceeding  in 
a  Court,"  although  it  is  committed,  no%  ia  relation  to  a  pending 
proceeding,  but  in  relation  to  a  future  proceeding,  and  that  therefore 
the  order  of  the  Sessions  Judge,  sanctioning  the  prosecution  of  D 
under  s.  476,  Code  of  Criminal  Procedui'e,  was  made  with  juris- 
diction. 

Held,  that  the  words  "  any  offence  referred  to  in  section  195" 
in  section  476,  Code  of  Criminal  Procedure,  did  not  include  the 
manner  in  which  the  offence  might  have  been  committed,  but 
meant  "any  offence  punishable  under  any  of  the  sections  of  the 
Indian  Penal  Code  mentioned  in  section  195." 

Dina  Nath  v,  King-Emperor  ...  ...    46i 


,     ss.    435,    438,    488,     sub-sec.  '  (3  )— 

Maintenance  tounfCy  Tionrpayment  of^  hy  person  ordered  by  Magis- 
trate to  pay —  Wilful  neglect  to  pay  maintencmce  to  wife,  evidence 
of—Imprl*ntneni  twn-paynient  of  maintenance  to  wife,  order 
of—Heference  hy  Sessions  Judge  to  High  Omrt,  on  point  of  laio.l  P 
was  ordered  on  the  1 0th  July  1901  to  pay  his  wife  a  monthly 
allowance  of  Rs.  4  for  her  maintenance.  On  the  21st  July  1902 
the  Magistrate  issued  a  warrant  under  sub-section  (%)  sec.  48S, 
Code  of  Criminal  Procedure,  for  levying  the  amount  due  from  the 
10th  October  1901  to  the  10th  January  1902,  but  nothing  was  rea- 
lized under  the  warrant.    On  the  4th  August  1902  a  warrant  wa$ 
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WMiad:£or  -P*  arrest  and  on  the  12th  August,  the  Magistrate  sentenced 
P  to  four  months  simple  imprisonment.  He  took  no  evidence  on  the 
point  as  to  whether  i>  wilfuUj  neglected  to  comply  irlth  the  order. 
P  applied  to  the  Sessions  Judge  for  rerision,  who  reported  the 
case  under  section  438  Code  of  Criminal  Procedure  to  the  Court 
of  the  Judicial  Commissioner.  He  referred  lo  two  conflicting  rul- 
ings of  the  Calcutta  and  Madras  High  Coorta^  expressed  his  opinion 
that  the  view  taken  by  the  latter  was  more  in  acoordance  with  the 
language  of  sub-section  3  a.  488  of  the  Code,  and  said  that  he  referr- 
ed the  case  to  the  Judicial  Commissioner's  Court  "in  order  that  it 
nay  lay  down  a  rule  focMagiatiate  to  foUow  in  future  in  deallAg 
with  similar  cases." 

Meld^  that  an  order  for  commitment  to  prison  for  default  in 
payment  of  a  wife's  maintenance  allowance  cannot  be  made  with- 
out proof  that  the  non-payment  was  due  to  wiMul  neglect  of  the 
person  ordered  to  pay,  and  that  the  Mi^fistrate's  order  was  Uicee- 
zore  illegal. 

MM  further,  that  the  Sessions  Judge  could  properly  report  the 
case  to  the  Judicial  Commissioner's  Court  if  he  was  satisfied  that 
the  Magistrate's  order  was  illegal  or  if  he  was  doubtful  as  to  its 
lllegaltty  hut  not  if  he  was  satisfied  that  it  was  le^.  Section  438 
Code  of  Criminal  Procedure  empowers  Sessions  Judges  and  Dis- 
trict Magistrates,  on  examining  under  section  435  or  otherwise,  the 
record  of  any  proceeding  to  report  for  the  orders  of  the  High 
Court  "the  result  of  such  examination"  which  means  thattne 
Sessions  Judge  or  Oistiict  Magistrate  is  to  report  the  incorrect- 
ness, illegality  or  impropriety  if  in  his  opinion  such  exists  of  the 
finding,  sentence  or  order  recorded  or  passed  by  the  inferior  Court 
or  the  irregularity  if  in  his  opinion  such  exists  of  the  proceeding 
of  such  Court  and  not  that  he  is  to  i«£er  abstract  points  of 
law  to  the  High  Court. 

Chouriv.  Putai  ...  ...  ...  ...316 

CRIMINAL  REVISION.    See  Criminal  Procedure   Code,    ss.   146,    435...       1 

CROSS-OBJECTIONS,  right  of  respondent  to  file,  i^it^iiiQ  one  month 
from  service  of  summons  and  hearing  of  appeal.  See  Civil  Proce- 
dure Code,  8. 561        ...  ...  ...  ...  ...  SS5 

D. 

DAMAGES  for  breach  of  statutory  covenant  for  title.    See    Transfer   of 

Property  Act,  88. 66, 88  .     ...  ...  ...  ...    78 

,  suit  for — Remote  aitd" indirect  datnagee — Delivery  of  g$Qdt 


within  reasonable  time — Meaeure  ttf  damages,}  The  plaintiff 
brought  logs  of  timber  at  iS  and  made  them  over  to  the  Rohilkhand 
and  Kumaon  Railway  Company  at  the  S  station  on  the  14th  May 
1899  for  delivery  to  him  at  L.  The  distance  between  the  two 
places  was  said  to  be  sixty -nine  miles.  The  plaintiff  did  not  receive 
the  logs  till  the  29th  June,  i.  0.,  they  took  forty'-six  days  on  the 
way.  The  plaintiff  sued  the  Railway  Company  fer  damagea  on  the 
fc^owing  grounds; — 

(1)  That  the  logs  ought  to  have  been  delivered  to  him  within 
a  reasonable  time  and  for  sixty-nine  miles  lon^  week  w^asa 
reasonable  time. 

(3)  That  he  had  a  certain  contract  to  build  a  house  at  i^  by 
the  2lBt  June  1899  and  that  the  amount  of  damages  claimed  repre- 
eented  the  resulting  loss  to  him  for  his  failure  to  complete  the 
oontsact  in  proper  time.  He  set  out  the  terms  of  the  oontaiacit  in 
his  plaint,  but  he  did  not  allege,  that  the  Railway  Company  had 
any  notice  of  it  at  the  time  the  logs  were  loaded. 
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ffeld  that,  for  the  plaintiff  to  saooeed  in  a  claim  of  this  kind 
It  rnuBt  be  found  that  the  goods  were  not  delivered  within  a  reason- 
able time,  and  the  measure  of  damages  would  be  the  difference  in 
the  market-value  of  the  goods  at  the  time  thej  ought  to  have  been 
delivered  and  at  the  time  they  were  actually  delivered. 

The  plaintiff's  suit  as  framed  was  not  based  on  any  loss  or 
damage  which  naturally  arose  in  the  usual  course  of  things  from 
the  delay  in  the  delivery,  but  on  the  loss  which  he  suffered  from 
his  failure  to  complete  the  contract  of  which  the  Bailway  Ck>m- 
pany  had  no  knowledge.  The  danuige  alleged  was  too  remote  and 
Indirect  to  entitle  him  to  compensation.  ^ 

Khem  Chand  v,  Rohilkhand  and  Kumaon  Bailway,  Co.     ...  328 

DAUGHTEB'S  SON,  birth  of,  subsequent  'to  institution  of  rever- 
sioner's suit  against  widow  of  deceasedi  Hindu,  effect  of.  See 
Hindu  Law  ...  ...  ...  ...  ...  360 

DEAF  MUTE,  signs  made  by,    how    far  admissible    in    evidence.    See 

Evidence  Act,  ss.  8,  32,   118,  119  ...  ...  «  ...  2iG 

DECISION  in  suit  for  resumption  of  grant.    See    Land    Bevenue   Act 

(Oudh),  s.  63  ...  ..•  ...  ...     97 

DECLABATION     OF     TITLE.     See     Civil    Procedure     Code,    ss.  13 

and  43  ...  ...  ••.  -.  .••    175 


,  suit    for,  against    tenant    holding  land    under    decree 


of  Court.    See    Bent  Act  COudh;,  ss.  6, 108,  cl.  (4)  ...    118 


that   defendant     was    not    proprietor,     suit     for.    See 


Civil   Court,    jurisdiction    of  ...  ...  ...  104 

DBCLABATOBY  DECBBE  against  tenant  denying  tenancy  or 
setting  up  proprietary  title.  See  Bent  Act  fOudh^,  ss.  6, 
108,  cl.  (4)  ...  ...  ...    118 

DECBEE  against  minors  represented  by  guardian  ad  litem  upon 
mortgage.  See  Mortgage  of  property  of  minor  sons  by 
mother         ...  ...  •••  —  —  1*^ 

declaring      who    is    legal     representative      of    decree-holder, 

appeal  from.    See  Decree,  execution  of  ...  ...  ...  133 

determining  exactly    the  same  matter    one  of     which  decrees 

has  become  final.    See  Res  judicata ...  ...  384 

execution    ot-^Decree  of  appellate    Court— Order    of  remand 

under  section  662,  C,  P.  C„  order  of  aj^pellate  Court  ff^ 
aeide  is  a  decree— Limitation  Act,  soh,  it,  art.  179— Civil  Pro- 
cedure Code,  ss.  2,  562 ^  The  plaintiff  in  a  suit  for  arrears  of 
rent  obtained  a  decree  'in  the  Assistant  Collector's  Court  for 
a  certain  amount  on  the  19th  August  1896.  The  plaintiff 
appealed  from  this  decree  to  the  District  Judge,  who  on  the 
4th  October  1897  made  an  order  of  remand  under  section  662, 
Civil  Procedure  Code.  The  defendants  appealed  from  the 
order  of  remand  to  the  Court  of  the  Judicial  Commissioner. 
Before  the  appeal  was  decided,  the  Assistant  Collector,  acting 
nnder  the  order  of  remand,  passed  a  decree  in  favour  of  the 
plaintiff  on  the  20th  January  1898,  for  a  larger  amount  than 
he  had  previously  decreed.  On  the  13th  April  1898  the 
Judicial  Commissioner  set  aside  the  order  of  remand  and 
restored    the  first   decree    of    the    Assistant  Collector.    On  the 
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fllOth  AprU  1901  ^the  piftinttff  appliftd  for  exoopti^Q  ot  the 
firsfc  d^ee.  It  ^ms  contencted  by  tl^Q.  defeDdant  tha^t  the 
application  for  the  execution  of  the  first  decree  was  barred  by 
the  law  of  Mmitation. 

'ffM,  that  the  order  of  the  Jadicial  Commissioner^  dated 
the  18th  April  1898,  was  a  "decree"  within  the  meaning  of 
the  definition  of  that  expression  in  s.  2  of  the  Code  of  Civil 
Procedure,  that  it  was  the  final  decree  of  the  appellate  Court, 
imdthat  under  art.  179,  sch.  ii,  Indian  Limitation  Act,  the 
period  of  limitation  would  run  from  its  date. 

Held  furthur,  that  where  there  has  been  an  appeal,  the 
decree  which  should  be  executed  Is  the  decree  of  the  appellate 
Court. 

Iial  Baghuraj    Singh  v.  Har   Parshad    and  others    ...  301 

lyfiOBEEI,  execution  of,  in  a  case  in  which  only  one,  out  of  several 
defendants  app^ds.  See  Execution  of  decree,  application 
for  «.  .^  ,.,  ...  ...  217 

■  ,   execution      of — Legal     representative     0/     deceased     decree- 

holder^  suit  to  determine  question  as  to  who  is — Stay  of  execu- 
tion— Decree  declaring  who  is  leaal  representative  4^  decree- 
holder y  appeal  frotn^ Civil  Prooeiure  Code^  s.  244.^  On  the 
death  of  the  decree-holder  while  his  application  for  execution 
of  bis  decree  against  the  appeallants  and  the  respondents  was 
pending,  a  digputc  arose  between  the  respondent  A  and  the 
other  parties  to  the  suit  iu  which  the  decree  was  passed  as  to 
whether  she  was  the  legal  representative  of  the  deceased. 
The  Court  executing  the  decree  stayed  execution  thereof 
while  that  question  was  determined  by  a  regular  suit.  A  then 
instituted  a  suit  against  the  other  parties  to  the  suit  in  which 
the  decree  was  passed  and  obtained  a  decree  against  them 
declaring  that  she  was  the  legal  representative  of  the  deceased 
decree-holder.  Subsequently  she  applied  for  the  execution  of 
the  decree.  The  appellants  thereupon  applied  to  the  Court 
executing  the  decree  to  stay  the  execution  of  the  decree  on 
the  ground  that  an  appeal  had  been  preferred  against  the 
decree  obtained  hy  A,  and  that  the  question  as  to  whether 
she  was  the  legal  representative  of  the  decree-holder  had  not 
yet  been  determined  by  separate  suit  within  the  meaning  of 
the  last  paragraph  of  section  244,  Civil  Procedure  Code. 
The  Court  rejected  the  application. 

Held^  that  the  language  of  the  last  paragraph  of  section 
244,  Civil  {Procedure  Code,  does  not  indicate  that  the  deter- 
mination of  the  question  contemplated  is  a  determination  not 
merely  by  the  Court  of  first  instance,  but  also,  where  appeals 
are     preferred,     a     determination      by     the    appellate    Courts. 

Held^  therefore,  that  the  question  whether  A  was  the  leeal 
representative  of  the  decree-holder  had  been  determined  by 
a  separate  suit. 

.  Held  further,  that  the  Court  having  referred  the  parties 
to  a  regular  suit  had  power  to  proceed  with  the  exeouUou,  as 
soon  as  the  question  as  to  who  was  the  legal  represeutative 
of  the  deceased  decree-holder  had  been  determined  in  that 
suit. 

Mukimuunisa  and    others    t?.    Azifunnisa    and    others,  U3 
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DEGREE    for   execution    of    conyeyance.    See  X^iril    Procedure   Code, 

'  B*  261   '  ••«  999  •••  ««t  •••  870 


for  joint  possession  of  family    property.    See  Hindu    Law.      6 

in  reversioner's  suit,    principle   according    ito    whicli,  should 

be  given.    See  Hindu  Law  ...  ...  ...  360 

in  terms   of    award,   lappeal    from.    Se^.    Award  ...    13 


-,  application    to   District    Judge    to  pass. 


See  CivU    Procedure    Code,   s.    622      ...  ...  ...    27 


-,  passing  of.     See     Civil    Procedure    Code, 


B.  522  ...  ...  ...  ...  ...     27 


of  appellate    Court    affirming  and  adopting  part  or    whole 

^of  decree  of   lower    Court,    how  to     construe.    See    Construction 
of  decree  •••  ...  ...  ...  ...  873 


dismissing       appeal,      interpretation    of, 


for  purposes  of  execution.    See  Execution  of  decree  ...    35 
.    See  Decree,  execution  of                        ...  301 


passed  on    compromise,    objection    as  to  validity    of.      See 


Execution  of  decree             ...               ...                 ...  ...      9 

— .    See  Civil  Procedure  Code,  ss.  102  and   157     ...  ...  294 

— »    <8ee  Land  Revenue  Revenue  Act  fOudb  J,  8. 53...  ...    97 

-,  when    may     be     interpreted     in     light    of     judgment.  See 


Execution  of  decree  ...  ...  ...  ...    35 

DELIVERY    of    goods    within    reasonable      time.    See   Damages,     suit 

for  ...  ...  ...  ...  ...  323 

DEPOSIT  OF   MONEY  IN    COURT.    See    Pre-emption,     suit    for      ...  116 

DISCOVERY     of    new     evidence,    when    may    be   good     ground    for 

review   of    judgment    See    Review    of     Judgment  ...     59 

DISMISSAL     of     case    in  default     of    plaintiff-    See     Civil  Procedure 

Code,  86.  102  and  167       ...  ...  ...  ...    294 

DISQUALIFIED    PROPRIETOR,   competency   of,     to  borrow    money. 

See  Land    Revenue    Act  (^Oudh),   ss.  173    and   174  ...    25S 

DOCUMENTARY    EVIDENCE,      discovery    of    new    and    important. 

See     Review     of    judgment  ...  ...  ...    5^ 


ENHANCEMENT     of    rent    of  .tenant    succeeding    occupancy    tenant. 

See     Rent,  arrears  of  ...  ...  ...  193 

EQUITY.    See    Mortgage    of  property    of    minor   sons    by    mother        197 

ESTOPPEL  against  right   of  pre-emption    in   absence  of   written  notice 

of  proposed    sale   to    plaintiff    See    Pre-emption,    suit   for  395 

,    See  Arrears  of  revenue  ...  ...  ...     70 

,    See  Execution  of  decree,  application  for     ...  ...  217 
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ESTOPPEL.      3i^    Redemption,  suit  for        ...  ...  ,.,    155 

EVIDENCE  ACT,  BS.  8,  32.  118,  n9'-Bvidenc€  of  deaf  muU^Deaf 
nivte^  Hans  inade  ^,  how  far  admisHbie  in  evidi^M^^Btatement 
embodied  in  police  report  or  made  to  another  peraon  in  police 
inquiry f  admissihilUy  of  in  evidence — Conduct}  In  a  murder 
case  one  of  the  witoesfees  for  the  preeecntion  was  a  deaf 
mate,  and  the  question  whether  the  gesticulations  of  that 
man  at  the  plaoe,  where  the  body  of  the  mordered  boy  was 
foand  and  daring  the  police  inquiry,  and  subsequently  in 
Ooort,  were  evidence  against  the  prisoner,  and  if  so  what  was 
their  value.  The  Sessions  Judge  was  satisfied  that  the  deaf 
mute  could  not  understand  the  question  that  were  put  to  him, 
and  for  the  most  part  could  not  make  his  meaning  intelligible. 
Heldf  that  the  deaf  mute  was  not  a  competent  witness  with- 
in the  meaning  of  section  118  of  the  Evidence  Act.  The  signs 
made  by  him  if  regarded  as  conduct,  were  not  admissible  aa 
.  evidence  against  the  prisoner  under  section  8  of  the  Evidence 
Act,  and,  if  regarded  as  statements,  they  weie  equally  in- 
admissible under  section  32  of  that  Act. 

Statements  embodied  in  first  reports  to  the  Police  or  state- 
ments ma(ie  by  a  witness  to  another  person  in  the  coarse  of 
a  police  inquiry  are  not  ordinarily  admissiUe  in  proof  of  the 
facts  stated,  though  they  may  be  admissible  to  rebut  the 
^ug^estion  of  recent  fabrication  of  a  case,  or  they  may  be 
admissible  undet  section  32  of  the  Evidence  Act. 

fiamaidin  tf.  King-Emperor  ...  ...  24^ 

^,  88.  10,  25,  146  and  166    cl.    [2'];    See    Evidence...  321 

EVIDENCE— ^bJMj^fra/jy,  evidence  <if-^Otnfemon  made  to  police 
officer — Reasonable  ground  for  believing  in  existence  of  conspi- 
racy—Inadmissible evidence — Sessions  Judge^  duty  of  in 
ewamining  witness  as  to  previous  statement  fe.^ — Evidence  Act^ 
ss,  10,  26^  145,  and  165,  el.  IS^—Murder.]  The  prisoner  was 
couTicted  of  the  abetment  of  the  murder  of  J  by  his  wife  R, 
Previous  to  his  trial  R  had  been  convicted  ofi  having  admirtis- 
tered  arsenic  to  her  hnsband  J,  and  having  thereby  intention- 
allT  caused  his  death.  The  Sessions  Judge  said  in  his 
judgment  that  the  evidence  in  the  case  consisted  of  the 
^  statement '*  of '^  r  ft  witness  for  the  prosecution,  and  the 
**  statement "  of  certain  persons.  The  Sessions  Judge  referred 
to  the  witnesses,  the  Thanadar  being  one  of  them,  proviug 
attions  and  statements  of  12  in  reference  to  the  common 
intention  of  herself  and  the  prisoner,  which  he  said  were 
admissible  in  evidence^  as  "  the  statement "  of  ^  gave 
'^reasonable  grouni  for  believing  that  3  and  the  prisoner  had 
conspired  together."  The  Sessions  Judge  referred  to  the  pro- 
visions of  section  10,  Indian  Evidence  Act,  but  he  did  not 
say  what  portions  of  the  evidence  of  R  afford  a  reasonable 
ground  for  believing  that  the  prisoner  and  R  had  conspired 
to  murder  J.  The  Sessions  Judge,  in  the  present  case,  in 
which  the  prisoner  was  undefended,  did  not  question  B 
as  regards  her  former  deposition  under  the  provisions  of  sec- 
tion 145  and  155,  clause  [3]  of  the  Indian  Bvideme  Act. 

Held  that,  under  the  provisions  of  section  10,  Indian 
Evidence  Act,  there  should  have  b^n  rea<u)nable  ground  for 
believing  that  the  prisoner  U^  conspired  with  R  to  poison  J 
before  anything  said  or  done  by  R  could  be  a  relevant  fact  as 
against  the  prisoner;   and  that,    unless  soch  reasonable  ground 
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existedf  things  said  and  done  by  E  when  the  prisoner  was  nol; 
present  were  not  relevant  facts  as  against  him.  The  circums- 
tances that  the  prisoner  wished  that  B  should  live  with  him 
as  his  wife,  ^that  be  gaye  i2  a  paper  with  some  stuff  in  it, 
twenty  days  before  aTtf  death,  and  that  he  was  not  to  be  found 
during  the  police-inTostigation  into  jr$  murder  and  did  not 
satisfactorily  explain  why  he  had  left  his  Tillage  at  that  parti- 
cular time  of  the  year,  did  not  afford  a  reasonable  ground  f<^ 
belieying  that  the  prisoner  had  conspired  with   S   to  poison  J. 

ffeld  further,  that  the  statements  made  by  JS  to  the 
Thanadar  were,  in  so  far  as  she  confessed  that  she  had  poisoned 
•7*,  inadmissible  under  section  25,  Indian  Evidence  Act,  and 
could  not  be  used  as  evidence  against  the  prisoner  under  sec- 
tion 10  of  that  Act.  The  criterion  in  section  25  for  excluding 
a  confession  is  not  to  whom  was  the  confession  made  and  was 
it  made  by  a  person  accused  of  an  offence,  but  to  whom  was 
the  confession  made.  If  it  was  made  to  a  police-officer  it  is 
excluded. 

Held    further,   that    it  is    the  duty  of  a  Sessions  Judge  to 

prove  the  evidence  in    the  insterests  of  the  prisoner  as  well  as 

of    the    prosecutor,    particularly    where  the    prisoner     is    not 
defended. 

Mendai   v,    King-Emperor  •„    321 

EVIDENCE  OF  DEAF    MUTE.    See   Evidence    Act,     ss.    8,    32,    118, 

119  ...  ...  ...  ...  ...    246 


-doubtful    character.      See   Aeview    of   Jadgment 
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EXECUTION  OP  DECREE,  application  tot^Flnal  order  or  decree 
— Limitation — Limitation  Aot^  sch.  ii  art,  179,  col.  5,  cL  2.1 
On  March  30th,  1893,  the  appellant  obtained  a  decree  against 
the  respondents.  On  appeal  by  the  respondents  that  decree 
was  affirmed  by  a  Subordinate  Judge  on  December  2«th  1894. 
The  respondents  filed  a  second  appeal  to  the  Judicial  Com- 
mi^ioner's  Court  which  was  dismissed  for  want  of  prosecu- 
tion on  January  U  1898..  On  10th  January  1901  the 
appellant  applied  for  execution.  That  application  was  dis- 
missed and  on  February  14th  1901  the  appellant  filed  another 
application.  The  first  Court  ordered  that  execution  shoidd 
issue.  The  Subordinate  Judge  dismissed  the  application  as 
barred  by  limitation.  The  ground  upon  which  it  was  so  held 
was  that  the  previous  applicatiwi  of  January  10th  1901  was 
barred  by  limitation  because  the  order  of  the  Judicial  Com- 
missioner's  Court  of  January  14th  1898  was  not  a  final  decree 
or  crder  within  the  meaning  of  article  179  of  schedule  ii  of 
the  Limitation  Act,  and  therefore  the  judgment  of  the  Sub- 
ordinate Judge  of  the  24th  December  1894  was  the  starting 
point  of  limitation. 


Held,  that  clause  [21  of  column  3  of  article  179  of 
schedule  ii  of  the  Limitation  Act  applied  to  the  case,  that  the 
appellant  had  three  years  from  the  date  of  the  Judicial 
Commissioner's  order  of  the  14th  January  1898  within  which 
to  apply  for  execution,  and  that  his  application  was  therefore 
within  time. 


Baghunath    v,    Farkhand    Ali   and   others 


M.      lis 
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EXECUTION     OF    DECREE,    application     ior—LimitatUm^ Limitation 
Act^     sch    ii^    art,  179 — Apjteal^    meaning  of^     in  article      179 — 
Decree^  execution    of^  in  a  case  in    which  ouly    one  o^ut  of  several 
dffendawts     appeals — Agreement     in     ailjustmeat    of    decree     of 
Ofurt — Public  policy^     agreement      oppitsed     to— Estoppel,}    The 
respondent    was    the    firnt    mortgagee    of    certain  property.    He 
broogbt  a   suit  against    the     mortgagor    and    the    second    and 
third   mortgagees,    upon    the   mortgage,     for     possession    of  the 
mortgaged   property  and  for   arrears   of    interest.    He     obtained 
in  the  Court  of    first    instance   a    decree   against    all  the  three 
defendants     jointly     for    possession    of    the    property    and     for 
a  certain    amount    as  arrears     of  interest.    The  respondent   was 
dissatisfied  with    the    amount    of    interest   decreed    to  him,  and 
apppealed  to  the  District   Judge,    who  passed    a  decree    in    his 
favour   against    all    the    three    defendants    for     an      additional 
amount  of  interest.    The    decree    of     the     District    Judge    bore 
date  the    18th     May     1896.     One    of     the    defendants,    J,    8., 
appealed   against     the    decree  of-    the  District     Judge     to   the 
Judicial   Commissioner's   Court,  and  en   the  19th  July    1898  the 
Judicial    Commissioner     modified    the    decree    of    the    Distritt 
Judge,  by    dismissing    the   suit  for  interest    against    J.  S,    The 
respondent  applied   for  execution  of  the  decree    of    tlie    District 
Judge  against    the    appellants,    the   other    two  defendants,    who 
had  not  appealed    against    the  decree    of     the    District    Judge. 
The  appellants  pleaded  that   the    application    was  barred  by  the 
law  of   limitation,  as  limitation    began    to    run     from    tbe  date 
of  the  decree    of  the  District  Judge    aud    not  from  the   date  of 
the  decree  of    the    Judicial     Coiumi:ii'if»ricr.    They    also    pleaded 
that  it    had    been    agreeil    between  them    and     the    respondent 
that,  if  they  did  not  appeal   against  the  District  Judge's    decree, 
the  respondent    would    not    execute     that  decree    a^inst  them. 
The    lower    appellate    Court    decided    that  the   appliciation    was 
within  time,     that    the    agreement    was   ai^inst    public    policy, 
and  therefore  illegal,   and    that  even   if   it     were  a  legal  agree- 
ment,   it  could     not,      regard    being    bad    to  the  provisions    of 
8.  268,  Civil  Procedure  Code,  be  recognised. 

Beldf  that  the  word  'appeal'  in  art.  179  of  the  Indian 
Limitation  Act  means  any  appeals  by  any  party.  Beld, 
therefore,  that  thete  was  an  appeal  in  the  case  within  the 
meaning  of  that  article  and  that  Hmitation  began  to  run  from 
the  date  of  the  decree  of  the  Judii^l  Commissioner. 

Meld  further,  that  the  agreement  was  not  opposed  to 
public  policy,  and  the  mere  fact  that  it  amount  to  an  adjust- 
ment of  the  decree  did  not  stand  in  the  way  of  the  apeallanlfe 
founding  on  it  a  plea  of  estoppel. 

Someshur  Dat    and    another    v.     Dnnia    Prasad     ...  217 


— — ^-_ Coniproniise^    decree    passed    on — Sale    of 

immeveahle  property^  decree  for^  in  simple  money  suit — Inifnove- 
able  property,  outside  local  jurisdiction  of  Court  passing  decree, 
execution  against — Jurisdiction — Transfer  of  simple  money- 
decree — Decree  passed  on  compromise,  objection  as  to  validity  of 
-  Civil  Procedure  Code,  s.  248.}  In  a  decree  for  money  it  was 
addeil  that  in  case  of  default  the  judgment-debtors'  share  in  a 
ceitain  village  might  be  sokl  actuiding  to  hiw.  The  decree- 
holder  applied    for  execution   of  Lis    decree,    an  J,    as  the  share 
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was  outside  the  local  jarisdiction  of  the  Court,  he  has  applied 
foratraasCer    certificate. 

On  certaia  objectious  takea  by  the  judgmeat-debtorSi  ooq.  of 
whom  was  a  miaor,  it  yfAi  field  that  the  Court  iiad  no  jurisdiction 
to  pass  a  decree  Cor  the  sale  of  the  property  to  which  the  applica- 
tioa  for  exeoutioa  related,  as  the  suit  was  not  one  for  the  sale  of 
it;  but  that  the  decree  oould  be  transferred  for  execution  as  a 
simple  monej-decree. 

Held  farther,  that  a  decree  |MMsed  in  a  compromise  it  valid 
until  set  aside  in  a  regular  suit  inatitnted  for  that  purpose. 
Whether  it  was  passed  in  a  suit  in  which  no  giiai<lian  ad  htem  for 
the  minor  was  appointed  or  on  a  compromise  without  the  consent 
of  the  Court,  are  questions  which  cannot  be  Considered  on  an 
application  for  execution  or    by  a  Court    executing  the    decree. 

Chedu   and    another     v.     Paragi  ...      9 

EXBOailON  OF  DBCBBB^i><f0r«0o/  appellate  Cot^rt  dUmMiinj  appeal 
intsrpretation  of^  for  pwrpoeee  of  emeeutum-^Deeree^  token  may  be 
interpreted  in  light  of  judgment,']^  The  deed  passed  by  the 
Court  below  was  one  for  the  execution  of  a  decree  of  sale  in  terms 
of  *the  draft  sale-deed  A^.'*  The  appeal  from  that  dedtee  was 
dismissed;  the  decree  of  the  appellate  Court  merely  directing  the 
dismissal  of  the  appeal. 

ffeld  that,  when  the  language  of  a  decree  is  plain  and  unambi- 
^nous,  the  Court  cannot  look  at  its  judgment  to  interpret  it.  It 
is  only 'when  the  terms  of  a  decree  are  ambiguous  that  it  can  be 
interpreted  in  the  light  of  the  jndgmont. 

Seld  that,  where  the  decree  to  be  executed  is  the  decree  of  an 
appellate  Court,  and  where  such  decree  merely  confirms  the  decree 
of  the  Court  below,  the  terms  of  the  decree  of  the  Court  below 
may  and  must  be  looked  at  for  the  purposes  of  the  execution  of  the 
decree  of  the  appellate  Court. 

EeH  therefore,  that  the  decree  of  the  appellate  Court  mere- 
ly directing  the  dismissal  of  the  appeal  was  not  incapable  of 
exeention. 

Kasim  Ali  v.  BCanik  Chand  deceased,  and   on  his   death 

bis   sons    Kashi    Parshad  and    others  ...    35 


-.questions  relating  to.    See  Civil    Procedure 


Code,  ss.  844  d,  (4  810A,  632  ...  ...  ...  ...  377 

.    See  Construction    of  decree...  ...   37  3 


Simple  money-decree^    application  to  execute, 

in  eweemtion  of  decree  for  mle  of  mortgaged  property-^Trmntfer  of 
Property  Act,  $,  88,  The  appellant  sued  certain  mortgagors  on 
their  mortagages  And  before  judgment  attached  a  simple  money- 
decree  which  the  latter  had  obtained  against  the  respondents. 
They  obtained  a  decree  under  s.  88  of  the'&nsfer  of  Property  Act 
for  the  sale  of  the  mortgaged  property.  In  the  execution  of  that 
decree  they  filled  an  application  to  execute  the  simple  money-decree 
against  the  respondents. 

ffeld^  that  the  decree  of  the  appellants  provided  only  for  the 
salo  of  the  mortgaged  property  and  could  not  be  executed  in  any 
other  way. 

Ar.ahabad  Bank  Ld.  v.  U.  Partap  Bahadur  Singh  ...  108 

EXBCUTIONOF  SALB-DBBD,  in  accordance  with  decree  for  the  same. 

See    Civil  Procedure  Code,  8.261  ...  ...  ...   370 

EXTRADITION  OF  OFFENDERS.  See  Act  XXI  of  1879,  ss.  1,  11,  12,  18.    55 
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FALSE  CHAKGE,    proaecatioa    for    makiog.    8e«    Criminal    Procedure 

Code,88.  liJi,  il»5aad637  ...  ...  ...  ,,,  ^54 

FINAL  ORDER  OB   DECREE.    See    Execution  of    decree,  applicatioa 

^or  ...  ...  ...  ...  143 

FINANCIAL    COMMISSIONER'S  BOOK  CIBCDLAB  No.  4  of  1867.     See 

Pre-emption  ...  ...  ...  ,,,  ^^  266 

FOBGED  CERTIFICATE  ,  using,  for  purpose  of  obtaining  employment 

See  Forgery  ...  ...  .  232 

FOREIGN    JURISDICTION  AND   EXTRADITION  ACT.  ss.  l.ll   12 

18.    See  Act  XXI  of   1879,88. 1,  11,  12,  18...  ...  »...  *    55 

FORGERY— F(w^«f  certificatey  using,  far  purpose  of  obtaining  emplaU' 
mmt^Penal  Code,  ss.  468  and  471.^  The  accused  went  to  the 
office  (»f  the  ©istrict  Traffic  Superintendent,  Oudh  and  Rohilkhand 
Railway,  at  Lucknow,  in  search  of  employment  and  interviewed 
the  Chief  Clerk.  On  being  asked  his  business  he  produced  a  certi- 
ioate  mtrporting  to  be  signed  by  the  General  Traffic  Manager, 
G.  LP.  Ry.Co.  The  Ohlfef  Clerk  took  the  document  into  the 
room  of  the  D.T.8.,  where  he  was  sitting.  He  thought  thit  the 
document  was  not  genuine  and  suggested  that  employment 
'  be  giyen  to  the  accused  while  the  document  was  sent  to  Bombay 
for  verification.  Accordingly  the  Chief  Clerk  directed  the  accused 
to  put  in  a  written  application  for  employment,  which  he  did, 
with  a  second  certificate  of  service.  In  the  application  reference 
was  made  to  this  certificate  but  not  to  the  one  which  the  accused 
had  first  produced.    This  last  mentioned  certificate  was  a  forgery. 

Heidi  that  looking  at  wliat  the  accused  did  and  at  what  his 
intention  was  at  the  time  when  he  producoii  the  forged  certificate, 
he  used  that  document  within  the  meaning  of  s.  471,  I.  P.  C,  and 
was  properly  couvic^d  under  that  section. 

Amin   Chand  v.  King-Emperor  ...     232 

G. 

GENERAL  CLAUSES  ACT,  ISiJS— Sale  of  tree  in  respect  of  arrears  of 
revenue — Tree  immoveable  property --Procedure  in  sale  of  moveable 
ant^  immoveable  propertu^Ueceipt  given  by  kurk  amins  cwi  sale  of 
immoiteahle  property  for  arrears  of  revenue^^  Certificate  of  sale 
granted  by  Deputy  (\'intn'mioner—Land  lievenue  Act  {Oudkj 
1876,  ss.  ICO  and  151.}  A  tree  btilouging  to  i/  was  sold  in  respect 
of  certain  arrears  of  revenue  duo  trom  him  by  the  Uevenue 
authorities.  P  purchared  it  fjr  Ks.  13  obtaining  tlie  ICurk  AmitCs 
receipt  for  that  sum,  and  sold  it  to  the  pkintlif,  Ifn  son-in-law,  for 
the  same  amount.  U  again  Cell  into  arrears  with  liis  revenue  and 
that  same  tree  was  a^ain  sold  in  -respect  of  those  arrears  by  the 
Revenue  authorities  and  purchased  by  the  defendant  forHs.  22. 
The  plaiuiifE  sued  the  defendant  claiming  possession  of  the  tree 
or  its  price.  The  lower  Courts  found  as  fact  that  tiiere  was  no 
"real  purchase  by  P.,  that  it  was  merely  a  family  arrangment  for 
B  to  gee  back  the  tree,  that  P  was  never  put  in  possession  of  the 
tree,  and  that  B  himself  subsequently  tieated  it  a.s  his  own  proper- 
ty and  as  in  his  own  possession.  Neither  the  parties  nor  the 
lower  Courts  bcemed  io  have  paid  any  atteutiun  to  the  point  as  to 
whether  the  tree  was  moveable  properly  or  iminoveabie  property 
withui  the  meaning  Oudh  Lami  Revenue  Act,  1876. 

Held^  that  it  was  necessary  for  the  Revenue  CourUs  to  consitler 
the  point,  because  the  procedure  in  sale  is  different  in     cases  of 
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mo7eable  and  immoyeable  propertjr.  The  question  of  title  oould 
hardly  be  properlj  discuss^  without  taking  the  point  into  consi- 
deration, beoaase  the  anderlying  principles  on  which  title  is  based 
also  differs  in  cases  of  mo7eable  and  immo?eable  property. 

Held  that,  under  the  General  Clauses  Act,  1869)  .^e  tree 
vras  immoveable  property,  while  the  Oudh  Laud  Be7enue  AcC| 
W76,  was  in  force. 

In  second  appeal  the  plaintiff  contended  that  the  Kurk 
J,0»iV«  receipt  was  a  certificate  within  tlie  meaning  of  s.  151, 
Oudh  Land  Kercuue  Act  1876,  and  that  as  his  name  was  in  that 
receipt,  noone  w^i  now  entitiei  to  say  that  be  was  not  the  real, 
purchaser. 

J9M,  that  the  certificate  referred  to  in  s.  151,  which  roust  be 
read  with  s.  150  of  the  Oudh  Land  Revenue  Act,  1876,  was  the 
certificate  granted  by  the  Deputy  Commissioner,  and  that  the 
KurkAmiiCs  receipt  was  neither  the  certiiicate  reterred  to  in  s.  151 
nor  could  it  be  treated  as  equivalent  to  such  certificate. 

Baldhaddar  Singh  v.  Parwan  Singh  ...  228 

GBNBBAL  DECLARATION  to  hold  m  arket  on  bis  laud  ou  all  days ,  Mitt 
by  zamindaf  for.  See  Market  right  of  aamiudto'  to  hold,  ou  hia 
land,  in  proximity  of  previously  established  market  belouging  to 
another  samindar       ...  ...  ...  ...  ...  88  • 

GENERAL  REPUTE,  evidence   of.    See  Habitual    offender,   evidence  of 

being        ...  ...  ...  ...  ...  ...    203 

QlFT'-RegUtered  deOi  of  gift—Poi$euion^  deltverif  of^  under  regittered 
deed  of  gxfi-^T ranker  of  Property  Act^  s.  123*1  l'^«  piaintiff 
claitued  poiseisiun  of  certain  lands  under  a  registered  deed  ot  y^itl 
executed  by  uie  defendant.  One  of  the  pleas  taken  by  tbe  defen- 
dant was  coat,  the  gift  not  having  been  followed  immediately  by 
possession,  no  title  passed  to  the  plaintiff. 

Held  that,  under  the  provisions  of  section  123  of  the  Tram^fec 
of  Property  Act,  dcU?ery  of  possession  was  not  necessary  to  jiass 
the  title  under  tue  regisiered  deed  of  gift  wuich  wa^i  singed  by  the 
donor  and  properly  attested. 

Nandu  v.  Chandi   Dat  ...  ...     89 

GOVERNMENT  OFFICER,  suit  in  consequence  of  some  act  done  by  od«, 

in  capacity  of.    See  Act  IX  of  1887,  sch,    ii,  art.   S     ...  ...     40 :i 

GRANT,  application  for  resumption  of.    See    Land    Revenue  Act  (Oudh) 

8.63        ...  ...  ...  ...  ...  ...     »7 

GCARDlA^i.  4$M  Mortgage  of  property  of  minor  sons  by  mother  ...   Iv>7 

H 

HABITUAL  OFFENDER,  evidence  of  being— 6^*ra/  repvtey  etidenre 
of^Bad  character^  etatements  recorded  in  oficial  j/apers  as  to — 
Statement  implicating  any  person  mad^  to  poliee-ojictir  while 
investigating  an  offence^  how  to  prove — Special  diaries  of  police, 
right  to  inspeet — AdmissibilUy  of  evidence — Criminal  Procedure 
Code,  s.  110.]  The  accused  were  ordere<l  by  the  Deputy  Magis- 
trate to  furnish  security  for  good  behaviour.  Certain  witnesses 
examined  by  tlie  prosecution  were  police-officers.  One  of  tliem 
deposed  tluit  in  fifteen  theft  and  burglary  cases  one  or  more  of,  or 
all,  the  accused  had  been  suspected  and  named  and  he  produced  a 
lisi  ot  those  cases  prepared  from  the  special  diaries.  Objection 
was  taken  to  its    reception  but   the   objection  was   overruled.    On 
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appeal  before  the  District  Ma^tmte  the  accused  contenicled  that 
they  were  entitled  to  crots-ezamine  the  Wituest  after  inspecting 
the  spec^l  diaries.  Thej  further  contended  that  the  evidence . 
given  by  the  police  officers  was  not  evidence  of  general  repute. 
The  District  Magistrate  rejected  as  inadmissible  in  .  evidence  the 
list  and  all  references  made  thereto*  He  was  of  opinion  that  the 
evidence  of  the  police-officers  was  of  great  weight  In  showing  that 
the  accused  had  for  years  been  known  as  bad  charaoters. 

Heidi  that  the  olrcumBtanccs  that  while  poltoeHiAcera  were 
investigating  cases  they  were  told  that  the  accused  were  suspected 
of  having  committed  or  bad  committed  the  offence  Which  was 
under  investigation  could  not  be  proved  by  the  special  diaries,  ^ut, 
if  relevant,  could  only  be  provod  by  the  police-officers,  to  whom 
the  information  was  given;  that  the  accused  were  therefore  not 
entitled  to  have  an  opportunity  of  cross-ezaminine  the  witness 
after  inspecting  the  special  diaries;  and  that  the  Instrict  Magis- 
trate adopted  the  proper  course  when  he  excluded  the  list  and 
all  reference  to  it  in  the  evidence  ftom  consideration. 

Held^  that  *'evidence  of  general  repute?*  means  with  iiefei^nce 
toa  man's  character,  evidence  as  to  his  general  charactor  founded 
on  the  general  opinion  of  the  neighbourhood  in  which  he  lives,  and 
that  evidence  as  to  his  general  dispositiou,  founded  t  on  the  opdnion 
of  the  particular  witness,  such  opinion  being  the  result  of  the 
witness's  personal  experience  and  observation,  is  also  evidence 
as  to  his  character.  The  evidence  need  not  show  that  the  general 
opinion  of  the  neighbourhood  is  based  on  the  personal  knowledge 
of  the  man  by  his  neighbours  generally  nor  that  it  has  been 
publicly  expressed  by  his  neighbours. 

Meldy  that  the  evidence  as  to  the  character  ot  the  accused! 
given  by  those  police  officers  who  did  not  speak  from  persgnid 
experience  and  observation,  or  depose  as  to  what  the  neighl>QUi8 
of  the  accused  generally  thought  of  the  accused,  but  gave  evidence 
as  to  what  some  of  their  neighbours  said  of  them,  or  as  to  what 
was  said  of  -them  in  official  papers  was  not  admissiblie. 

Dunia  Singh  V.  King*Empe<oir  .*.    209 

HABITUAL  O^I^EKDERS,  trial    of.       See   Criminal   Procedure    Code^ 

Bs«  110,  112, 117,  sub-section  4  and  537        ...  .«•  ...    249 


two  or  moi'e,  dealt  within  the  same  inqnlty. 


See  Criminal  Procedure  Code  ss.    110,    112,     117    sub-section    4 
and   637  ...  ...  ...  ...  ...  ...    249 

*HARD  CASE  CIRCULAR,'    decree  for  land  passed   under,    an    under- 

proprierary  decree.    See  Pre-emption        ...  ...  ..„    266 

HINDU  LAW — Bindu  tixidow,  tran/er  of  haband's  share  of  anoe^ral 
property  hv — Legal  neceMtUj/^  proof  of — Transferees  bona  fide 
inquiries  of  legal  necessity  by ^  Joint  family  property ^  ttansfer  by 
Uindvk  toidoio  of\.  In  the  case  of  a  transfer  by  a  Hindu  widow 
upon  the  grounds  of  legal  necessity,  Which  is  Impunged  by  the 
heirs  of  her  husband,  the  transferee  has  to  give  some  evidence 
either  that  he  satisfied  himself  by  hoTut  fide  iuquiried  of  the  exis<> 
tence  of  such  necessity  or  that  gucb  necessity  Actually  existed. 
When  the  alleged  necessity  is  the  payment  of  the  husband's  share 
of  a  debt  borrowed  for  the  puriMjses  of  the  joint  family  the  trans* 
feree  must  prove  the  extent  of  that  shire.  The  mere  fact  that 
the  consideration  specified  in  the  deed  of  sale  actually  passed  in 
the  manner  therein  stated  is  not  sufficient  proof  of  such  neocssity. 

Beni  Mat^lho  Singh  v.Rani  Sukhraj  Kuar  and  others  ..«      18 
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HINDO  LAW— -Jiwn^  family  property,  tuU  for  poMession  of  share  in— 
Decree  for  joint  poMession  of  family  propetiy^SofU  horn  after 
siparaHoHf  right  of,  a$  to  aneettral  property^ Limitatum  Aety  seh. 
ii,  art,  HBJ]  The  defendants  and  R  were  the  sons  of  B,  8.  and 
formed  a  joint  Hindu  family.  R  with  his  two  sons  separated 
from  them.  After  the  separation  two  more  sons  were  born  to  him. 
More  than  twelve  ye^rs  after  the  sepamtioti  on  the  death  of  B,  S, 
the  four  sons  of  R  sued  for  possession  of  a  share  in  his  property. 
Tbe  Coort  dlamidted  the  suit  on  the  ground  that,  afi  instituted,  it 
wasa«uitfor  joint  possession  with  the  defendants  of  a  specific 
share,  and  the  pUintiff  could  sue  only  Cor  partition. 

IT^if  that,  inasnitfora  specific  share  of  family  property,  a 
decreefor  joint  possession  of  an  undefined  share  in  that  proi>erty 
can  be  passed. 

Held  further,  (hat,  the  separation  liaving  taken  place  more 
than  twelve  years  before  the  date  of  institution  of  the  suit,  the 
suit  was  barred  under  art.  142,  sch.  ii  of  the  Limitation  Act. 

KM  further,  that  tbe  jlaintiffs,  who  were  bom  after  the 
separation,  never  acquired  a  share  in  the  family  property  and 
were  not  entitled  to  it. 

Jagdamba  Bakhsh  and  others  v,  Sitia  Bakheh  and  others...      6 
'Revertioner^eright  to  maintain  suit  for  dealaration  of  their 


reversionary  right  against  Hindu  widow,  in  life-tinu  of  daughter — 
Birth  of  aaughter's  son  subsequent  to  institution  of  reversioner's 
suit  agaiust  widow  of  deoeasetT  Hindu,  effect  of -^Decree  in  rener* 
wmers  suit, principle  according  to  vihich,  should  he  given,]  The 
plainUib,  as  the  brothers  of  a  deceased  Hindu,  B,  sued  his  widow 
and  the  persop  to  whom  she  had  made  a  mortgage  of  a  part  of  her 
bu0band*8  property  for  a  declaration  that  the  mortgage  vnis  -made 
without  l^al  necessity  and  was,  therefore,  void  beyond  the 
widow's  life-time.  At  first  there  was  no  mention  in  the  plaint  of 
the  fiftct  that  there  was  a  daughter  of  B  living.  iThe  plaint  a» 
originally  framed  stated  that,  if  the  plaintiffs  surrircd  the  widow, 
they  would  be  entitled  to  possession  of  the  property.  On  tfa& 
defendant's  pka  that,  as  there  was  a.  daughter  of  B  living,  the 
plaintiffs,  had  no  right  to  sue,  tlie  plaint,  on  the  application  of  the 
plain  tifib,  was  amended  to  the  effect  that  the  daughter  was  exclud- 
ed from  inheriting  by  family  custom,  and  the  plaintiffs  would  be 
entitled  on  the  widow's  dealth,  if  they  survived  her,  to  possession 
of  the  property.  Tlie  liunsif  found  that  the  custom  was  not  proved 
and  that  the  suit  was  not  maintainable,  and  dismisseil  it.  The 
Subordinate  Judge  agreed  with  the  Hunsif  that  the  alleged  custom 
wa»  not  proved,  but  held  that,  as  the  plaintiff  were  the  nearest 
presumptive  heirs  to  the  full  ownership  of  the  estate  of  B,  they 
could  maintain  the  suit,  the  existence  of  the  daughter  notwith- 
standing. 

Held,  that  the  plaintiffs,  as  the  nearest  presumptive  heirs  to 
tbe  full  ownership  of  the  estate  of  B,  could  maintain  the  suit 
without  proving  that  the  daughter  had  refused,  without  sufficient 
cause,  to  sue,  or  had  proclud&l  herself  by  her  own  act  or  conduct 
from  suing,  or  had  colluded  witii  the  widow,  or  was  concerned  in 
the  alienation.  The  decree  to  which  tiiey  would  be  entitled  would 
be  given  with  reference  to  the  fact  that  they  were  presumptively 
entitled  to  possession  of  the  property,  and  not  with  i-eferencc  to 
the  question  as  to  when  their  interest  would  come  into  possession, 
which  was  not  material. 

When  the  appeal  was  pending  the  datighter  gave  birth  to  a 
sou.  The  appellant  therefore  contendetl  that  as  the  daughter's  son 
was  a  nearer  reversionary  heir  than  the  plaintiff  they  could  not 
maintain  the  suit. 
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Tttild  that  the  plaintifiE  having  a  right  to  sue  when  the  suit  com- 
menceci  that  right  ^uld  not  betaken  away  by  the  mere  «act  that 
"nceoJe^mencementofthes^^^  ceased  to  be  the  uwcst 

male  refewionary  heirs. 

iJda  V.  Darga  Din  •..  ...  360 

HINDU    LAW.    Sec   Oral    gift    in    favour    of    daughter    of    part     of^^_ 

taUikabytalakdar 
WIDOW,  transfer  of   husband's   share   of    ancestral    pr3?2rty      ^^ 

by.    See  Hinda  law 
HOLDBBS   ol  separate    holdiag,   and   paying    rents     separately.    See  ^^^^ 

Pre-emption,  suit  for     ... 

I. 

ILLEGAL    EXERCISE  0F<   JURISDICTION.    S«  Co«rt    Pe.s  Act...  2l» 

321 
INADMISSIBLE    EVIDENCE.    See    Evidence  

INJDNCTiaN,  TBJSPOBABY.   See    Civil    Prooedore    Code,    8.    492...      60 

—ir  .1?  r^^tio^n^o^^f ^^^^  ^^  f --! .. 

Arrears  of  rent  •••  ••• 

See   Mortgage 
:on   arrears  oI   rent.    Seo  Rent   Act   (Onto).    1836.    ss.  3  ^^^ 

and  141                •••                •"  "'  • 
on  nsutractnary  mortgage.  S«o    Bedemption,   suit  tor.  ...    Uo 

^«     oTitTrTrK'        .<?/»-?       Land       Revenue      Act 
INTERPRETATION     OF     STATOrE.      Sea      Lant        ^^.^ 

{OuAh),s9.  173andl74...  „      „      , 

tSVALIDITY  OF  PROCEEDINGS  under  s.  311,    I.  P.    C.    5..  Penal  ^^^ 

"■  Code,   8.  211     ... 

'  iBBEOaLARITY     in    granting    ^.action.       S.    Criminal    Proeedure  ^^^ 

"*         Code,  8.  m,   195  and  5d7  

J. 

.TOINT    FAMILY     PROPERTY,     suit    for    po.^^ion    ot    share    in. 

See  Hiudu  law 
^ ^     transfer    by  Hindu   widow  ot.     See    ^^ 

Hindu  law        ...  -  '"  "' 

JUDGE   importing  his  own  knowledge    into    ca,e.    S*<._  Act    lU    o      ^^. 

1867,  83.  3i  6,  6 
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JUBISDICTION— ^/>/»i/a/«  QnirVi  order  directing  Civil  CauH  to 
receive  plaint  firH  returned  hy  it  for  prenentation  to  Remt 
Court— Juriedictioa  of  DUtrtiet  Judge  in  appeal  '  in  reiU 
cam— Rent  Act  Ipudh],  w.  124A,  124B,  124C  and  124D^ 
Revision—Act  IX  of  1887,  t  26  "•.  The  plaintiff  first  sued  in 
the  Munsifs  Court  claiming  thirty  rui>ee8  as  his  share  of  the 
value  of  some  rice,  the  produce  of  certain  land,  on  the  alle- 
gation that  he  was  a  partner  with  the  defendant  in  the  culti- 
vation of  that  land.  The  Munsif  after  taking  some  evidence 
came  to  the  conclusion  that  the  plaintiff  was  a  sub-tenant  of 
the  defendant  and  not  his  partner  and  that  the  suit  was 
one  for  the  Rent  Court.  The  Munsif  accordingly  returned 
the  plaint  on  the  15th  March  1891  for  presentation  to  the 
proper  Court.  On  the  13th  May  the  plaintiff  filed  his  plaint 
in  the  Rent  Court  whicli  found  that  he  was  not  a  sub^^tenant 
and  dismissed  the  plaint.  The  plaintiff  then  appealed  to  the  ] 
District  Judge,  who,  on  the  28th  of  June,  directed  that  the 
plaint  should  be  returned  to  the  plaintiff  for  the  purpose  of 
being  presented  to  the  Munsif.  The  plaintiff  accordingly 
went  to  the  Munsifs  Court  again.  The  Munsif  tried  the  case 
as  a  Court  of  Small  Causes,  and  while  finding  as  a  fact  that 
the  plaintiff  was  entitled  to  a  decree  for  twenty*  rupees,  be 
held  that  his  own  order  of  the  15th  March  1901  was  abso- 
lutely final  and  the  District  Judge  had  no  jurisdiction  to  make 
the  order  he  did  and  dismissed  the  suit. 

Efeld  that,  having  regard  to  the  provisions  of  sections 
124A,  124B,  124C,  and  124D  of  the  Oudh  Rent  Act  the  Dis- 
trict Judge's  order  of  28th  June  must  be  treated  as  equiva- 
lent to  a  remand  of  the  case  to  the  Civil  Court  and  was  bind- 
ing on  the  Munsif,  and  that  therefore  a  decree  should  have 
been  passed  in  favour  of  the  plaintiff. 

Shankar    v.  Bhawani  ...  ...    332 


-of  Civil  Court  as  to  distribution  in  partition  c»f  land. 


See  Land-Revenue  Act   [Oudh],   s.  219,  cl.  (i)...  ...     140 


in  suit  by    co-sharer    for    share    of    rent 


paid  by  hira  on  behalf  of    other    oo-sharers.     Sje     Rent   Act 
fOudh],   3.  103,   cl.  [16J  ...  ...  ;..      39* 

T".    8ee  Rent  Act  [Oudh],  s.  10$,  cl.   fi^l    29S 


to    determine     under     proprietary      right. 


See  Rent    Act   lOudhJ,  ss.  6,   lOS,  cl.  (i)  ...   *  ...     118 


-of  Civil  Court  with  regard  to  villages,  the  settlement 


of  which  has  been  annulled  for    nonpayment    of   land-rerenne. 
See  Laud-Revenue  Act  (Oudh),s.  219,  cl.  (a) SO 


of    Court    to    sanction    prosecution.    See    Criminal    Pro- 


cedure Co<lc,  ss.  195,  476  ...  ...  ...         4& 


of    District    Judge  in  appeal  in  rent  ca^es.    Sae    Jciris- 


diction  ...  ^..  ...  ...     321 


-of     Revenue     and    Civil    Courts.    See    Civil     Procedure 


Code,   8.  373  ...  ...  ...  ...    36T 

.     See     Civil    Procedure    Code,    ss.    281,283  ...    lOy 
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JUEISDXOTION.    See  Civil  Procedure  Ckjde,  a. 539  ,..•  ...  IIO 

-.    See  CrimixLal    Procedure    Code,   ss.   145    aud  435...      1 

'.    See  Sxecation  of    decree  ...  ...      9 

I  .    See  Bevision,  suit  for  ...  ...  ...  151 

.  — to  set  aside  sale*    See  Sale,    application  to   set   aside.  137 


•  to   try  question    of    competency    of     Court   granting 


review   of  judgment.    See  Civil    Court,    jurisdiction  of  ...  104 

K. 

KBUD  KASHTland,  transfer  of.    See    Occupancy,  right  of  ...  176r 

L- 

LAMBABDAB.'    See   Bent    Act  (Ondh),  s.   108,    ct.    (16)f  ...  392 

LANDLOBiyB  CONSENT,  land  held    without.    See  Bent  Act(Ottdh), 

1886,  88.  108,  cl.  (2)  and  127  ...  ..•  ...  162 

»LAND  BE  VENUE  ACT  (OUDH),  s.  B^^Bes  judioata^Orant, 
application  for  resumption  of-^lAot  XV  11^  IStO],  #.  53 — Pos- 
setgion^  suit  for — Adverse  possession — LimitaHoH'^Decision  in 
smt  'for  resumption  of  grant — Decree — Oicil  Procedure  Code^ 
s,  1S.\  The  plaintiff  was  the  proprietor  of  the  village  in 
which  the  land  in  suit  was  situated.  In  1894  the  plain tifE, 
asserting  that  the  land  had  been  granted  to  the  defendant's 
predecessors  free  of  rent  in  or  about  1853,  appHed  to  the 
IHstrict  Judge,  under  s.  5^  of  the  Land^Bevenue  Ax^t,  for  the 
.  declaration  that  the  grant  was  liable  to  resumption,  l^he 
IHstrict  Judge  held  that  the  plaintiff  had  failed  to  prove  any 
grant  and  dismissed  his  application.  Subsequently  the  plain« 
tiff  sued  the  defendant  fov  possession  of  the  san^  land  on 
the  allegation  that  the  defendant  held  it  under  a  rent-free 
grant,  and  that  he  having  broken  the  conditions  of  the  grant, 
the  plaintiff  had  claimed  a  declaration  that  the  gnuat  was 
liable  to  resumption,  but  this  had  been  refused.  The  defen- 
dant's case  was  that  be  was  undcar-proprietor,  bis  family 
having  been  in  possession  of  the  land  in  suit  for  more  than 
100  years.  Admittedly  no  rent  had  ever  been  paid  foe  the 
land. 

ffeldf  that  the  proceeding,  under  section  53  of  the  Land- 
Bevenue  Act,  is  a  suit,  and  that  the  adjudication  therein  upon 
the  liability  of  an  alleged  grant  to  resumption  is  a  decree  as 
defined  in  the'  Code  of  Civil  Procedure.  Held^  therefore^ 
that  the  question,  decided  in  the  proceedings  instituted  by 
the  plaintiff  under  section  53  of  the  Land-Bevenne  Act,  was 
res  judicata  and  could  not  be  re-opened. 

Held  further,  that  in  a  case  like  this  where  the  defendant 
has  been  in  exclusive  possession  for  more  than  12  years  before 
suit,  it  is  incumbent  on  the  plaintiff  to  prove  that  the  defen- 
dant has  been  in  possession  on  his  [the  plaintiff's]  i behalf. 
If  the  plaintiff  does  not  do  so  he  fails  to  show  that  he  has 
been  in  possession  within  12  years  before  suiti  and  his  suit  is 
barred  by  limitation. 

Aixiir  Qasaa  JShan  (Baja)  v»  Harpal  3ingh  •••       97 
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LAND    REVENCE    ACT    (OUDH;     as.     12i,    125.     See     Land-Rev- 

ende  Act  (Oadh),  8.  ^19,  cl.  U]  •    ...  „.  ...30 


,88.    150    and     151.     See     Oeneial 


Clauaes  Act,  1868  ...  ...  ...  ...  228 


^-— ~ — -— ^ — 1-^ -^ -;    88.     178^    and     n^^IHsqwiat/M 

proprietor  J  competency  of,  to  borrow  money — Court  of  Wardi 
disqualified  proprietor  borrowing  money  untkout  sandtion  ef 
— CoTttract  against  public  policy — U'Adv4  influence  — Une^rn- 
cioTiable  bargain — Vtodable  contract^  power  of  Court  in  res- 
pect of—Cbntract  Act  \IX  of  1872],  $s.  16,  I9A,  SS^Aet  VI 
of  18S9t  s,  8  Ratification  qf  contract  caused  by  undue  vnfiuene^, 
p^'oof\  of— Interpretation  of  statute.}  The  defendaht,  a  taM> 
dar  who  owed  about  seven  lakhs  of  rupees,  was,  on  his  appli- 
cation  to  the  Chief  Commissloiier  1886,  declared  incapabte  of 
.  managing  l^  estate,  and  the  Court  of  Wards  took  charge  of 
his  property.  The  Court  gsiye  him  a  monthly  allowance  of 
Bs.  1,260.  In  February  1889,  while  his  property  was  in  the 
charge  of.  the  Court,  and  without  its  sanction,  he  borrowed 
Bs.  4,500  from  the  plaintifE  on  a  bond  in  which  he  phiniised 
to  pay  the  principal  amount  and  Interest  within  two  yean. 
*the  rate  of  interest  was  24  p.  c.  a  year.  Interest  was  pay« 
able  at  the  end  of  every  six  months,  and  if  it  was  not  paid 
when  due  it  was  to  carry  inteiest  at  the  stipulated  rate;  and 
these  conditions  were  to  have  efieci  after  the  expiration  of 
the  two  years  as  well  as  before.  There  was  a  provision  in 
the  bond  that  the  Instalments  of  inteiest  should  be  received 
by  the  lender  out  of  the  allowance  paid  by  the  Court  of  Wards 
to  the  borrower.  Nothing  was  paid  in  respect  of  the  oond; 
and  on  the  13th  January  1893,  nearly  two  years  after  the 
time  fixed  for  payment  in  the  bond,  the  d^endant,  without 
the  sanction  of  the  Contt  of  Wards,  executed  anoth^  bond 
in  favour  of  the  plaintiff,  ^le  principal  amount  of  which  was 
Bk,  10,000.  This  amotot  oomprisea  the  ^^incipal  amount  of 
the  first  bond,  interest  and  compound  interest  due  on  that 
lunottnt,  and  B8.  1,260  money  advanced  by  way  of  loan. 
The  stimulated  rate  of  interest  wis  18  p.  c  a  year,  the  time 
fixed  for  payment  was  seven  yeiEurs  and  there  was  no  pvovi- 
slot  as  to  the  payment  of  interest  out  of  the  bonower^a 
allowance.  In  other  respects  the  provisioiis  of  this  bond 
were  the  same  as  those  of  the  first.  About  a  year  before  the 
time  fixed  for  payment  the  property  of  the  defendant  was 
released  from  the  charge  of  the  Court  of  Wards.  Nothing 
was  paid  in  respect  of  this  bond.  The  plaintiiE  brougfai  a 
suit  upon  this  bond  claiihing  the  principal  amount  Bb.  10,000, 
and  Rs.  31,999-11-6  intereUt  Imd  compound  inttteet  at  18 
p.  c.  a  year. 

On  the  contention  of  the  defendant  tiiat  the  transaetions 
were  forbidden  by  the  provisions  of  the  Oudh  Lcmd  Revenue 
Act,  1876,  ftnd  wete  tberefcnre  void  under  section  2%  Indian 
C6ntract  Act,  1872,  it  was  held  that  the  provisions  of  sectiona 
173  and  174^  Oudh  Land-Revenue  Act,  1876,  did  not  indicate 
that  it  was  the  intention  to  forbid  a  disqualified  proprietor  to 
borrow  money  while  his  property  was  in  the  charge  of  the 
Court  or  that  oontraots  by  a  disqualified  prc^riettv  securing 
the  payment  of  money  lent  to  him  while  his  proper^  was 
in  the  charge  of  the  Court,  woald,  if  permitted,  bihve  defeated 
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its   proTiaions.    On   the  contrary  they    indicated   that   it    was 
not  the  intention  to  forl^d  a  disqualified   proprietor  to   borrow 
money ;  and    that  it  woold     not   have     d^eated    those  provi- 
sions, if  sach    contracts   were    permitted.    The    bonds    there- 
fore into  which    the  defendant    entered  were   not  forbidden  by 
Ondh    Land-Bevenae  Act,    1876,     and     were     not   of    such   a 
'  nature    that,  if   permitted,   they    would  have  defeated   its  pro- 
visions.   The    Ixmds    being     l^^al,  so     far     as '  that   Act   was 
concerned,  .and  not    infringing    any    established     principal    o£ 
tendency  of    the    law,    it    could  not   be   said    that   they  were 
opposed  to     public    policy.    The    transactions     were    therefore 
not  void  under  s.  33,  Indian  Contract  Act,  1872. 

The  question  whether  a  particular  transaction  is  forbidden 
by  an  Act  or  is  against  the  policy  of  the  Act  and  tends  to 
defeat  its  provisions  is  always  one  of,  the  construction  of  the 
Act  and  the  rule  for  the  ooustruction  of  an  Act  is  that  it 
should  be  construed  according  to  the  intention  of  the  persons 
who  passed  it,  such  intention  being  gathered  from  what  they 
have  said  in  the  Act. 

On  the  contention  of  the  defendant  that  the  bond  sued 
on  amounted  to  an  unconscionable  bargain,  the  Court  found 
that  there  was  a  reasonable  presumption  that  the  improvi- 
dence of  the  defendant  and  his  need  or  imaginary  need  of 
money  placed  him  in  the  plaintiffs  power,  and  that  the 
plaintiff  took  advantage  of  such  power  to  induce  the 
defendant  to  make  promises  which  there  was  no  intention 
that  he  should  fulfil  until  an  event  the  time  of  the  happening 
of  which  was  uncertain  happened  and  which  promises,  as 
long  as  they  were  not  fulfilled  gave  rise  to  heavy  pecuniary 
liabilities.  The  plaintiff  did  not  enter  into  the  transaction  as 
a  fair  matter  of '  business  but  In  the  hope  that  the  event 
would  not  happen,  and  that  the  defendant's  promises 
would  remain  unfulfilled.  His  sole  object  was  that  the  defen- 
dant might  become  heavily  indebted  to  him  before  the  event 
happened,  he  looking  to  the  happening  of  the  event  to  realise 
the  amount  of  the  debt. 

Held  that,  where  the  borrower  of  money  is  in  the  power 
of  the  lender  and  the  lender  uses  such  power  to  induce  the 
borrower  to  enter  into  transactions  which  must  be  ruinous 
unless  an  event,  the  happening  of  which  is  uncertain  happens, 
he  makes  an  unconscientious  use  of  such   power. 

HM^    therefore,  that  the  defendant's    consent   to  the    tran- 

.sactions    upon    which   the    suit  was  founded  was  caused  by  the 

uudue    infiuence    within    the    meaning    of    section    16   <%  the 

IncUan    Contract    Act   as  amended  by  Act  VX  of  1899  and  that 

those  transactions  were  voidable  at  the  option  of  the   defendant. 

On  the  contention  ef  the  plaintiff  that  the  defendant  had 
ratified  the  transaction  sued  upon  in  support  of  which  conteu- 
tion  certain  letters  written  by  the  defenilant  or  his  agent  were 
referred  to,  it  was  held  that  the  ratification  of  a  contract  caus- 
ed by  undue  infiuence  must  be  proved  by  the  clearest  evidence, 
and  that  the  statement  in  the  letters  by  no  means  clearly 
proved  a  confirmation  by  the  defendant  .of  the   transaction. 

Held  further,  that  the  defendant  having  received  benefit 
under  the  transaction  and  being  willing  to  restore  the  money 
advanced  to  him  with  interest  at  6  p.  c.  the  Court  could  under 
s.  19A  Indian  Contract  Act,  set  aside  the  transaction  on  those 
ternuf. 

Muueshur  Bakhsh   Singh  v.  Auseri  Lai  ...    256 
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efifor  lum-paymetd  of  lani-r^i^enm^Coif^r^Kf^  mad^M  projfui^r 
during  term  of  annulvbetU  qf  9fittUm94t,  ^t^  of-r-Jl^iidrifMmi^ 
Aot  {Oudh),i$.  124,  1^5.1  In  1^79  (he  d^epf^f^^  m9i;tg!E^ed  p^. 
UAn  yiOages.  SabBeqaently  the  pnqrts^gee  pb^ia^od  ajnpx^j- 
ctocree  againet*  the  defexidaat  for  ti^e  amount  secgced  I^^  tl^e 
mort^gage.  In  1S88  aa  arrear  of  laDd-r^QTQpaQ  i^^i^k  t^^com^  4ve  , 
itk  rttMet  of  the  viUageB,  the  •ettleznoiit  wfH^  aaoiallf^  UO/dor  tt^9 
proTifllonsof  section  124,  Oadh  Land-Aere^a^  Act  1871^  «^  U^e 
Tillages  were  let  in  farm  to  the  ]9ortg9«;Qe  leader  0eot^|i  l||f  vf  ti^e 
same  Act  for  a  term  of  8  years.  In  1883  the  yillages  were  attached 
and  sold  in  execation  of  the  mortgagee's  decree  and  were  pur- 
chased by  the  mortgagee,  who  subsequently  sold  them  to  the 
blaintilL  In  1885  the  plaintiff's  application  to  have  hia  name 
Drought  on  the  revenue  iNsgister  was  refused  by  theBerende  Coatt. 
In  1880  the  period  for  which  the  Tillages  hi^  been  let  in  farm 
having  expired,  a  new  settleineat  of  the  villac^es  was  made  with  the 
defendant  with  reference  to  the  provisions  of  section  131  o£  the 
Oadh  Lapd-Bevenue  Act  of  1876,  despite  the  objection  of  the 
plaintiff  who  claimed  to  be  setthd  with.  The  plaintiff  then  sued 
Uie  defendant  for  the  possession  of  the  Tillages. 

ffoldj  that  the  jurisdiction  of  the  Ci?il  Court  to  entertain  the 
tuit  was  not  barred  by  clause  (a),  section  819,  Oudh  Land-Bi^- 
ehue  Act.  The  mere  fact,  that  the  plaintiff  raised  objeodpnf  to 
the  settlement  with  defendant  and  desired  that  the  settlement 
should  be  made  with  himself  was  not  sufficient  to  debar  the  Civil 
Courts  from  entertaining  a  suit  to  try  the  title  to  the  propeioty. 

SM  further,  that  under  the  exeoutioa-sale  the  villages  in  suit 
passed  to  the  plaintiff's  vendor.  Under  the  provisions  of  sections 
134  and  125,  Oudh  Land-Revenue  Act  of  1878,  the  title  of  the 
owner  of  the  property,  the  settlement;  of  which  is  annulled,  is  not 
affected  in  any  way  by  the  annulment.  His  competency  to  enter 
Into  contracts  affecting  the  property  after  the  annulment  is  i^t 
affected  by  the  annulment.  The  effect  of  the  annulment  is  merely 
to  suspend  the  operation  of  such  contracts  as  well  as  oouti-acta 
affecting  the  property  entered  into  before  the  annu^ent,  that  is 
to  say,  such  contracts  cannot  take  effect  during  the  coMtinuafce  of 
the  term  so  as  to  affect  the  Deputy  Commissioner,  bis  i^gent  or 
lessee.    But  they  will  take  effect   on  the  expiration  o|  t^  term. 

Munsab  Ali  v.  Raja  Kazim  Husain  Khan    ...  ...    30 


,  8.  219  cl.  (d) — Poueiticn  cf  land  a$ 
^aifi^^emation  for  land  allotted  in  partition,  tuit  for^JurUdiction 
<^  difU  Qmrt  a*  ^  distrihUion  in  partition  of  land — Contract 
fnofltf  in  eowrte  of  partition  proceedings— SpecUte  performance  </ 
eofdract—tAmiJtai^on  Act,  toh.  ii,  article  113.}  In  the  partition 
proceedings  between  the  appellant  and  the  respondent  in  1886,  it 
was  agreed  by  them  that  u  a  grove  of  one  co-slukrer  was  allotted  to 
another  co*sharer«  the  first  co-snarer  should  give  the  other  co-sharer 
limd  to  the  extent  of  the  land  of  the  grove.  A  certain  grove  of 
which  respondent  was  the  owner  was  allotted  to  the  appellants. 
The  appellants  alleged  that  in  July  1887  they  asked  the  respondent 
to  give  them  land,  in  lieu  of  the  grove,  by  way  of  compensation, 
and  the  respondent  refused  to  do  so.  The  appellants  ^ued  for 
land  of  the  same  value  as  the  grove,  as  compensation.  The  suit 
was  Instituted  in  the  Munsifs  Court  on  the  18th  January  1899. 

Meldt  thikt  the  partly  coutempUte<|  that  the  agreement  should 
be  given  effect  to  in  the  course  of  the  partition  proceedings,  and 
not  by  a  subsequent  suit;  and  that  the  suit  was  barred  by  s.  219 
dause  id)  of  the  Oudh  Land-Revenue  Act,  1876. 
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Seld  farther,  that   inasmuch   as   the  appellants  were  seek- 
ing  specific  performance    of    the    contract,    their     suit,    which 
was     instituted      after     more    than  ;three    years  from  the  time 
they    had    notice     that    the     respondent    refused  performance 
was  barred  by  article  113,    Indian  Limitation  Act, 

Subha  Singh  v,  Hira  Singh  .m  •••  1^0 

LAND   BEVBNUE    ACT    (OCDH),     8.   219    cl.     (f).    8e$    Bent  Act 

[OudhJ,  8.  108,  cL  [16]  ...  ...  ...  ...  392 


See  Arrears    of  rcTenne 


LEASE  DETERMINABLE  BT  NOTlCE^RetU.  liaHlUy  of  lessee 
or  his  representative  to  pay  when  notice  not  given}.  By  a 
sarkhat  the  lessee  agreed  to  take  a  house  belonging  r  to 
the  plaintiff  at  a  certain  monthly  rent.  By  the  5th  clause  of  the 
document  it  was  provided  that,  if  the  lessor  wished  to  put  an 
end  to  the  lease,  he  should  give  a  month's  notice.  By  the 
6th  clause  if  the  lessee  wishe  d  to  give  up  the  house  he  was 
to  give  a  month's  notice,  and  if  for  any  reason  the  lessee  had 
to  leave  the  house  and  could  not  give  notice,  he  was  to  pay 
the  rent  for  the  month  for  which  he  should  have  given  notice. 
The  lessee  died  lone  day  before  the  end  of  a  month  of  the 
tenancy.  Owing  to  some  dispute  between  the  heirs  of  the 
lessee  some  property  of  the  lessee  remained  in  the  house  and 
was  removed  therefrom  after  the  dispute  was  decided.  The 
plaintiff  sued  the  representatives  of  the  lessee  for  house  rent 
for  the  period  during  which  the  property  of  the  lessee  was 
kept  in  the  house. 

Held,  upon  the  construction  of  the  sarkhat  that  the  death 
of  the  lessee  did  not  put  an  end  to  the  lease,  and  that,  as 
neither  the  lessee  nor  his  representative  either  gave  the 
required  notice  or  paid  a  month's  rent,  his  estate  remained 
liable  for  the  rent. 

Govind   Prasad   v,  Asmat  Ara  Begam    •••  •••    113 


-of  right  to  receive  collections  of  a  village  not  an  agricoltttral 


lease.    See  Arrears  of  rent 
LEGAL  l^ECESBITY,  proof  of.    Sea  Hindu  Law  •••  •••       18 

representative    of    deceased  decree   holder,   suit    to    determine 
question  as  to  who  is.    See    Decree,  execution  of  ...    133 

LIABIrlilTT   of  **  Railway     tKlministraion     as    regards   goods    lost    in 

transit.    See    RaUway  Act,  1890,  s.  72  (2)  {b)  ...    163 

LIMITATION   AQX,  sch.  ii,   art.  12.   See   Mortgage   of    property      of 

"minor  sons  by  mother       ...  ...  ...  ,„    197 


sch.   ii,    art.     113.     See    Land     Bevenne    Act 


[OudhJ,  8.  219  cL  (d)       ...  ...  ,„  ,„    140 

,  sch.  ii,  art.    142.    See   Hindu  law  ,„  ...  6 


,  sch.   ii,   art.    179,   coL    3,  d.    [2].    See  Execution 

of  decree,  application  for  ...  ...  ...    143 

V  )8ch«  ii,   art.  179#   See  Decree,  uMCation  of    ...   301 
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LimTATION   ACT,  scfa.  ii^  art.  179.    See    Ezecution   of  .decree,  ap- 
plication for       ...  ...  ...  ...  ...  817 


mii  III. \   f  ,    s.    6^^JjimitMtion-*^^peal    filed    beyond   time^' 

W4^nt  of  Junds  to  file   appeal-^'^^ciettt  cau$e,^\    In   an    appeal 


the  order  appealed  ,  against  was  dated  13th  j)e«ember  1899. 
The  app^nant  had  90  days  to  appeal.  He  bad  in  addition  4 
days,  the  time  required  for  obtaining  a  copy  of  the  order* 
This  gave  him  time  till'  the  17th.iMarch    1900  to   file  bis  appeaL 

..  The  17th  and  18th  March  were  holidays,  and  ■  the  Ooturta 
opened  on    Monday    the  19th   March.    Nothing^    was   done  till 

.  the  2dth  March  when  an  application  for  retisfoA  was  Stuid, 
That  application  ^as  disposed  of  aa  the  25th  Jnae  1901  by 
an  order  dismissing  it  on  the  ground  that  an  appeal  lay. 
The  appeal  was  filed  on  the  30th  Jnly  1901.  With  the 
appeal  the  appellant  filed  an  affidavit  with  the  object  of  ex* 
piuning  the  delay  and  bringing  the  case  under  the  second 
paragraph  of  s.  6  of  the  Indian  Linritation  Act.  DiTiding  the 
tuaoe  that  elapsed  between  the  date  of  the  order  ap^aled 
against  and  the  date  of  actually  filing  the  appeal  faito  three 
periods,  namely,  from  the  13th  December  1899  to  the  20th 
March  190O,  from  the  20th  March  1900  to  the  2Sth  Jane  1901, 
and  from  the  25th  June  1901  to  the  30th  July  1901  ;  his  expla- 
nation as  regards  the  first  period  was  that  when  on  the  16tb 
Bflareh  1900  he  went  to  certain  pl^wiers  for  legal  advice,  he 
wasadriced  to  fife  an  applicatios  for  revision  which  he  con- 
sequently did  on  the  20th  March.  TXo  affidavit  from  any  one 
of  those  pleaders  was  filed  in  support  of  this  statement,  A» 
r^aids  the  second  period  he  stated  that  he  was  i(Mur./&^  pro- 
secuting his  application ,  for  revision.  As  'regatds  the  third 
period  he  alleged  it  to  bave  been  spent  in  raising  the  neoesaary 
fniids,  the  auiD-neqnired  being  Bs.  lOr 

,jffdd,  that  without  deciding  whether,  if  iiie  ^ppettsnt  hem 
fiie  believed  the  ga^e  was  oae  for  ixevisioo,  and  not -ior  appeal, 
that  would  be  a  sufficient  cause  for  exchiding  the  eetond 
period,  bis  delays  in  the  first  and  thnrd  periods  were  sufficient 
,^po  put  ihim./>ut  of  'Cotrrt,  and  that  he  failed' to  make  out  suffi- 
cient cause  within  the  meaning  of  a.  5  of  the  ladian  Jiimitatiion 

Want  of  funds  does  not  consitute'a  sufficient  cause    wi^* 
^in  the  meaning  of  s.  ft^ithe  Dtfiianliimftayon  Act. 

Qardwar  Parshad  «.   ^ala    Farftab   Bafaador  ^fiteg 
and  otb^ia  ^m    -        ^  .-1^ 


-,p— —                   ,  8.  .6.      See  Bee  judicata    ,..             ^.,  ^    SM 

^.'1    ...    *    See    Bxec^OQ  of  deeree,   app^icatiaEi  'te  ••«  143,217 

8 ^^ee  Mfid  JLevaa^e  4ct    {OndhJ^a,  68           ^  •^     f? 

,    Sm  Limitation  Acfci  8. 5                    .^              •••  ««•    183 


LOCAL  BATBS  ACT   (Oadh),  iss.   7,  dy  H-rLoota  [r^  p<du]mH   ode, 
vkakidari   ftUe^    liabUiiy  of  under-provrietor    to  pay^Aet    IX 
of  188S,   8,   IS   el.     {fl)'^freari   of  pent*-MeiU   Avt   iOtM}, 
I  iVl08,  cl,  {$y,l    The  plaintiff's  sued  the  defendants  for   arrean 

I  of  rent  of  a  hamlet  of    whieh    they  ware  the    superior  proprie- 

tors and  thftiiefendanta  were  the  undei^^oprietora    with     whom 


,  a  sub-settlement   had    been    made,    3esides  rent    t)ie    plaintiff 


.Qlaioted    ^^patnari    fate,"    ^loeal  ratcT   and  ^^obau 
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Htld^  that  the  piaiQliSn  could  Dot  collect  the  ''patwarr  and 
^cbauKidari"  rates  from  the  defieadaat^,  bat  they  were  entitled, 
under  s.  7  of  the  Oudh  Local  Rates  Act  of  1994,  to  realiae  from 
the  defendants  the  share  of  the  local  rates  therein    specified. 

Jagethar  and  another  v,  Mah^^bir  Baklish  8ingh,   minor, 
tbroagh  Sripat  Knar  ...  ...  ...     43 

LOCAL  RATE,  patWari  rate,  chaukidari  rate,  liabUity  of  uuder-proprietor 

to  pay.    See  Local  Rates  Act  (Ondh),  ss.  7,  8,  14      ...  ...    43 

M. 

lAAHABEAHBIAKl  COLLECTIONS,  right  Ui-^8iiUfor  share  in  offerings 
•hU  ane  In  which  i-iylU  to  jfrojterttf  U  iftvoled— Cause  vf  action-^ 
QfiUraet„\  Where  a  third  person  makes  a  voluufary  oiferiug  to 
one  of  the  parties  and  the  other  party  ciiilmsa  share  in  it,  that  is 
not  a  suit  in  which  a  right  to  property  is  involved,  and  the  plain- 
tiff is  not  entitled  to  recover  any  share  of  tha  t  offering  except  oa 
the  ground  of  a  contract  between  the  parties.  I^d^  therefore, 
that  in  the  case  of  Mahabrahmins claiming  aright  io  make  collect 
ioBB  in  certain  localities  or  from  certain  classes,  ao  claim  based 
on  an  alleged  right  to  property  can  be  set  up,  and  that  it  would 
only  be  from  a  breach  ot  some  contract  that  a  cause  of  action 
would  arise. 

Ohagwandin  v.  Mani    Ram        ...  ...  225 

lAAlNTKKANCE  iTO  WIFE,  inon-payment  of.  by  person  ordered  by 
Magistrate  to  pay.  See  Criminal  Frocedure  Code,  ss.  435,  438, 
488,  sub-sec.    (3j        ...  ...  .,.  ..,  ...  316 

IIAKINQ  NEW  CASE  for  plaintiff  not  set  up  in  plaint.    See  Arrears  of 

rent  ^«  .«.  ..«  ...  ...  ..,  222 

JIIARKKT,  right  «f  xamindar  to  hold,  oa  his  land,  in  proximity  to  pre- 
Wuiiiy  establfsiied  maiket  h«lougiug  to  another  aamiiMJar — 
Ifeketal  ieeUttatiom  U  k^Hd  itmrkeC  vn  kis  laiuL  enaU  daifSy  s¥it  by 
Aammdar  /^/«.J  i^laintiff  fwblished  a  notice  that  he  proposed 
to  open  a  m^rkeBt  oa  a  plot  oC  land  belougiug  to  him  on  Wedues- 
<kiy  the  24th  February  1397,  and  to  hold  the  market  twice  a  week 
on  every  Mieceediug  Wodaesday  and  t^urday.  The  defeudauis  on 
the  preceding  Wednesday,  the  17th  February  1897,  opened  a  mar- 
kfit  on  a  piece  of  land  b^onging  to  them  adjoining  the  plaiutilTs 
land,  and  announced  that  the  market  would  be  held  twice  a  week 
on  erery  succeeding  Wednesday  and  Saturday.  The  plaintiff 
all^ivg  that  tlie  defendanta  ^by  show  of  forec  and  stubbomuess" 
obstriioted  him  from  establishing  bis  proposed  market  and  were 
naady  to  break  the  peaces  sued  them  for  a  declaration  that  he  had 
a  right  to  establish  a  market  on  his  laud,  and  for  perpetual  in- 
junctions restraining  them  from  holding  a  market  on  their  land  on 
the  same  days  as  lie  (>ropraBed  to  hold  his  market  and  from  inter- 
A  fering  with  his  ri^ht  to  hold  a  market  on  his  land.  The  Munsif 
dismissed  the  suit.  The  Hnbordtiiate  Judge  on  appeal  modified  the 
Munsif  s  decree  l^  dedaring  that  the  plaintiff  had  a  right  to  hold 
a  market  on  any  days  except  Wedneschtys  and  Saturdays. 

Hdd,  that  a  samindar  is  entitled  to  establish  a  market  on  his 
own  land  even  in  close  proximity  to  a  previously  established 
market  belougiug  to  another  samindeu*,  and  to  hold  it  on  tlie  same 
days  as  the  previously  established  market  is  held.  Ueld^  therefore, 
that  tiie  Subordinate  Judge  shotild  have  given  tke  plaintiff  a 
general  declaration  of  hw^ght  to  hold  a  market  on  his  land  and 
not  have  directed  him  to  fioL  order  days  for  holding  it  than  Wed- 
uesdays  and  Saturdays. 

Bralimanand  and  another  V.  Sheo  Raian  Lai         ...  ...  380 

MATERIAL  lUBEGULAElXY.     6c6  Court  Fees  Aa  ...  ...319 
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MEASURE  OP    DAMAGES.      Sm    Damages,    suit  for  ...  .^.  328 

MEHOMBDAN    LAW.    See    Mortgage    of    property    o{    qiiaor    sods  by 

mother  ...  ...  •>*  ...  ...  .••  197 

MEMBER  OF  VILLAQB  OOMMUNltY.'    -Sw  Pre-emption  ...  266 

MINOR'S  RIGHT  on  attaining  majority  to  repudiate  alienation  of  his. 
share  by  mother.  See  Mortgage  of  property  of' minor  sons  by 
mother  ...  ...  **•  •..  ...  ...  197 

MINOR,  9uit  on  behalf  of,  procedure  in,  when  discovertad  th|h^  plaintiff 
was  not  a  minor  at  Uie  time  of  institution.  See  Pla^tnt,  auieno* 
ment  of         ...  .••  •••  .*•  ...  ...  355 

MORTGAGE  by  pre-emptw  in  farour  oC  yendee  as  security  for  payment 

of  money.    ^$#0  Pre-emption,  suit  for  ...  ...  ...116 

MOBTGAGBB,  riRht  of,  to  redeem  sub-mortgage.  See  Redemption,  suit  for  33.^ 
MORTGAGEE'S  right  to  possession.    See  Mortgage  ...  ...  ...  148 

MORTGAGB-MONSY,  payment  of,  after  time  flked  by  Oourt.    See  Mor- 

gage  ...  ..*  ...  ...  ...  ...  82 


before  expiry  of  term  of  mortgage. 


See  Mortgage  ..,  ...  ...  ...  .„  lis 

MORTGAGE--J/or^^a^^'<  right  to  possetsitm^MoHgafe-wumef^  ^^tpmetd 
qf  before  expiry  of  term  of  mortgage^-M&rtfai^ri,  right  to  redeem 
— PossefsioHy  mit  for.]  A  mortgagee  brought  a  suit  against  the 
mortgagor  for  possession  of  the  mortgaged  property,  a  grovcL 
alleging  that  the  mortgagor  had  promised  to  deliver  possession  of 
'  the  same  and  had  refused  to  do  so,  and  that  up  to  the  time  of  the 
institution  of  the  suit  Rs.  35-11-8  wen  ctoa  to  him.  The  mottr 
gagor  offered  to^pay  the  mortgagee  this  amount  and  oost^  M/ing 
that  the  mortgagee  would,  if  possession  ware  given  to  him,  cut 
down  the  tre^  and  he  paid  the  SMoey  i«to  Court.  The  mortgagee 
refused  to  take  the  money,  claiming  to.be  entitled  to  possesion  of 
the  property.  The  mortfi^ige  was  for  a,  term  of  three  yean  and 
when  the  suit  was  instituted  tjie  tarm  had  not  expired. 

ffeldt  that  there  had  been  a  transfer  to  the  mortgaj^ee  of  the 
right  of  possession  and  the  martgagee  was  entitled  by  virtue  of 
quch  transfer  to  possession.  The  mortgagor  had  not  a  right  to 
elect  whether  possession  should^  be  delivered  or  the  mortgage 
should  be  redeem^. 

J?<?;<2  further,  that  the  mortgftigor  had  not  the  rig^ht  to  r^eem 
M^ithin  the  term  tot  which  the  mortgage  wi^s  made. 

Fakir  Khan    tr.    ^tdnllah   Kban    ...  ...  148 

UOl^GJiO^—^oHgage-momy,  payfmtnl  qf  after  tine  fixed  hy  Oowrt-^ 
^artgager^  right  of  to  ^ay,  mortgagermoney  hftf^re  appUcoHon 
for  order  i^b^lute  m^de  by  mortgagee — X^a^^  ^f  Property  Act 
(/F  of  1882),  S8,  92  93^  £4,}  A  decree  was  passed  in  favour  of 
the  mortgagors  under  the  provisions  of  section  92,  Transfer  of 
Property  Act,  for  the  redemption  of  a  usufructuary  mortgage  on 
payment  of  a  certain  sum  of  money  on  or  before  the  28th  February 
1898.  The  decree  directed  that,  if  such  payment  was  not  made  on 
the  day  fixed,  the  mortgagee  might  make  eta  application  umler  * 
section  93  of  that  Act.  The  decree  did  not  order  that,  tfsuch, 
payment  was  not  made,  the  property  should  be  sold.  On*  the 
9th  September  1899,  without  having  applied  for  an  enlargement  of  the 
time,  the  mort^gagors  paid  the  money  into  Court.,  Xh^  subse- 
quently applied  under  the  first  paragraph  of  section  93,  Transfer 
of  Property  Act,  to  be  put  in  possession  of  the  mortgaged  property. 
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The  mortgagee  objected  on  the  ground  that  the  mortgagors  were 
not  entitled  to  be  put  in  possession  of  the  property,  as  they  had 
not  paid  the  money  on  the  day  fixed. 

Held^  that  the  mortgagors,  having  paid  the  amount  due  and 
the  mortgagee  not  having  said  that  money  had  become  due 
to  him,   were  entitled  to  possession  of  the  mortgaged    property. 

Payment  of  the  amount  specified  in  the  first  paragraph  of 
section  93,  Transfer  of  Property  Act,  before  an  order  absolute  has 
been  made,  entitles  the  mortgagors  to  be  put,  if  necessary,  in  pos- 
session of  the  mortgaged  property.  On  failure  of  the  mortgagor 
to  pay  the  amount  due  on  the  day  fixed  a  right  to  apply  for  an 
erder  absolute  accures  to  the  'mortgagee,  but  the  accrual  of  such 
right  does  not  stand  in  the  way  of  payment  by  the  mortgagor  of 
the  amount  due.  If  the  mortgagor  is  unable  to  pay  the  amount 
and  desired  to  have  the  day  fixed  for  payment  postponed  so  as  to 
prevent  the  mortgagee  from  applying  for  an  order  absolute,  he 
may  apply  to  the  Court  for  enlargement  of  the  time;  or  he  may 
make  such  an  application  on  the  mortgagee  applying  for  an  order 
absolute. 

Hardeo  Bakhsh  o.  Sajjad  Husain  and  others  ...  ...     82 

MORTGAGE  of  joint  property  which  subsequently  became    separate   pro- 
perty of  mortgagor.    See  Redemption,  suit  for  ...  335 


•  of  land  part  of  which  subsequently  transferred  by  mortgagor 


to  another.    &d  Occupancy,  right  of  ...  ...   176 

.  OF  PROPERTY  of   minor  sons    by  mothex— Decree  against 


minors  rep^reserUed  by  guardian  ad  litem  upon  tnortgaae — Minor's 
right  on  attaifUng  mMorUg  to  repudiate  alienation  of  his  share  by 
mother — Guardian — Mohamedan  Law — Limitation  Act,  sch.  ii, 
art,  12— Equity,  ]  U  the  owner  of  an  8  annas  share  in  a  village 
devised  one- fourth  thereof  to  his  wife  F  and  her  3  sons  \H,  M.^ 
8.  M,  and  A.  M.  in  equal  shares.  He  stated  in  his  wUl  that  his 
8  annas  share  was  subject  of  a  mo'-tgage  for  Rs.  300  of  which 
Rs.  75  should  be  paid  by  J*  and  her  th-ee  sons.  When  jy  died  in 
February  1836  all  the  interest  on  the  mortgage  had  been  paid  npto 
the  end  of  December  1885.  On  February  16th  1889  a,  M.^  who 
had  attained  majority,  and  F  purporting  to  act  for  herself  and  her 
two  sons  S.  M,  and  A,  A/.,  who  were  still  minors,  mortgaged  the 
two  annas  share  to  the  defendant  for  Rs.  800.  In  Sep  tern  b^  1894 
the  defendant  obtained  a  decree  upon  the  mortgage  in  a  suit  in 
which  F  was  appointed  guardian  aa  litem  for  the  minors  and  in 
execution  of  the  decree  in  that  suit  he  purchased  the  property  him- 
self. On  October  18th  1898  B,  M.  sold  his  rights  to  the  plaintiff 
B,  On  June  1st  1899  the  plaintifiEs  [  A,  M,  and  R  j  sued  the  defen- 
dant for  recovery  of  a  one  anna  share,  that  is,  six  pies  of  A.  M. 
and  six  pies  of  8.  M,  In  the  plaint  it  was  stated  that  A.  M, 
attained  majority  on  October  15th  1896  and  8,  M.  on  August  20th 
1898. 

The  defendant  contended  that  the  minors  having  been  repre- 
sented in  their  suit  upon  the  mortgage  by  a  properly  appointed 
guardian  were  bound  by  the  decree  obtained  therein,  unless  it  was 
proved  that  their  guardian  had  been  guilty  of  fraud  and  negligence. 
He  also  contended  that  the  suit  was  barred  by  art.  12,  sch.  ii  of 
the  Limitation  Act.  The  Court  passed  a  decree  in  favour  of  the 
plaintiffs  for  possession  of  the  one  anna  share  provided  that  they 
paid  to  the  defendant  Rs.  130  and  interest  thereon  from  July  15th 
1889.  This  sum  was  made  up  of  the  proportionate  amount  for 
which  the  minors  were  liable  for  the  mortgage-debt  due  by  their 
father  and  a  sum  which  it  was  found  that  F  had  borroweil  for 
their  benefit. 
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Seldt  that  the  decree  obtained  by  the  defendant  did  not  stand 
i^  ^  way  ol  y^e  pla^nti98. 

SBld  farther,  that  F  not  baring  at  any  time  been  appointed 
guardian  of  her  minor  eons  or  their  property  by  any  Ooart  and 
under  the  Mohomedan  Law  not  being  a  near  guardian,  had  no 
power  to  deal  with  the  property  of  her  minor  sons  and  therefora 
the  saXe  founded  upon  the  mortgage  effected  by  her  conferred  no 
title  upon  the  defendant  and  did  not  need  to  be  set  aside  by  them. 

Held,  therefore,  that  the  suit  was  not  barred  by  art.  12,  sch.ii 
of  the  Limitation  Act.  ffeld  further  that,  considering  the    equities 
of  the  case,  the  plahitifEs  should   be  compelled  to  pay  the  sum  of 
Bs.  130  to  the  defendant  before   being   allowed   to  recover   their 
share. 

Matadin  v.  All  Mirsa  and  others  ...  ...  197 

MORTGAGB.  See    Civil  Procedure  Oode,  s.  32  ...  ...  ...    94 

-.    See  Redemption,  suit  for  ...  ...  127,  335 

See    Bee  judicata         ...  ...  ...  ...  251 


MORTGAGE— l7««/nk»f awry  mortgage^  euit/or  sale  of  property     under — 
Convereian    of  simple   mortgage    into  ut^fructuary     mortgage  by 
/  mortgagors   taking    posseuion   qf     mortgaged     vreperty^Interest, 

ohligatum  of  mortgagor  to  pay,  on  mortgagees  taking  possession  qf 
mortgaged  property,  toh&n  so  stipulated  in  deed-^Tran^er  of  Pro- 
peHy  Act,  \lV of  I88t),ss.  68 {d)  and  67  (a).]  The  defendante 
own^  a  3  annas,  7  pies,  and  4  karants  share  in  a  certain  yillaga 
out  of  which  on  the  loth  March  1877  they  mortgaged  to  Jf  a 
2  annas,  7  pies,  and  4  karants  share;  one  of  the  conditions  of  the 
mortgage  being  that,  if  the  principal  and  the  interest  secured  by 
the  mortgage  were  not  paid  within  five  years  from  the  date  of  the 
mortgage,  the  mortgagee  should  be  entitled  to  take  possession  of 
the  mortgaged  share.  On  the  27th  June  1877  the  defendant  mort- 
gaged their  3  annas  7  pies  and  4  karants  share  to  the  plaintiff. 
The  material  portion  of  the  mortgage-deed  was  as  follows  :— 

"Whereas  we  have  borrowed  Rs.  5,400  from  ff  [plaintiff]  and 
have  filea  the  interest  of  the  said  amount  at  EU  1-2-0  p.  o.  a 
month  payable  from  the  date  of  the  execution  of  tl^  deed 
to  the  date  of  payment  :  it  is  therefore  hereby  declared 
that  we  shall  pay  the  interest  yearly;  that  we  shall  pay  the 
the  entire  principal  and  the  remaining  interest  within  eight  years 
either  in  instalments  or  in  one  lump  sum;  that,  in  caAe  of  deJbult 
in  payment  of  interest,  it  shall  be  considered  to  be  principal  and 
we  shall  pay  interest  thereon  at  Re.  1-2-0  p.  c.  a  month  ;  that  if 
the  interest  for  any  year  is  not  paid  then  on  the  expiration  of  three 
years  the  said  mortgagee  shall  be  at  liberty  to  tsUce  possession  of 
the  mortgaged  property;  hence  these  few  words  have  been  put 
into  writing  by  way  of  a  mortgaged-deed  without  possession.** 

On  the  20th  July  1880  the  plaintiff  sued  the   defendants    for 
possession  of  the  share   and,  as  he  sought  to  establish   that     the 
•  prior  mortgage  was  a  fraudulent   transaction,  made  JIT  a  defendant 

to  the  suit.  The  Subordinate  Judge  on  the  24th  Autfost  1880 
decreed  possession  of  the  share  to  thd  plaintiff,  but  held  that  the 
prior  mortgage  was  not  a  fraudulent  transaction. 

On  the  30th  May  1881  the  plaintiff  obtained  possession  of  the 
share  in  execution  of  the  decree  and  retainerl  possession  of  the 
same  till  the  2 1st  November  1883,  when  he  gave  possession  to  M 
of  the  share  which  had  been  mortgaged  to  the  latter  and  also  of 
additional  7  karants.  On  the  I2th  April  1892  the  plaintiff  su^ 
the  defendant  for  Rs.  10,000  being  the  amount  of  principal  and 
interest  due  on  the  mortgage  and  claimed  to  recover  that  sum  by  the 
sale  of  the  share  mortgaged  to  him  on  the  ground  that  the  term  of 
mortgage  had  expired  and  the  mortgage  money  had  become  payable. 
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The  defendants  defended  the  siats  upon  the  grounds,  amongst 
others,  that  the  mortgage  was  a  usufructuary  one  at  the  time  of 
the  suit,  and  therefore  the  suit,  as  one  for  sale  of  the  mortgaged 
property,  was  not  maintainable,  and  that,  from  the  time  the  plain- 
tiff obtained  a  decree  for  possession  of  the  share,  the  defendant 
ceased  to  be  liable  to  pay  any  interest. 

Held^  that  the  mortgagee  was  not  debarred  from  suing  ifor  the 
sale  of  the  share.  The  mortgage-deed  could  not  be  interpreted  to 
mean  that  the  mortgagee  should  lose  that  right  on  taking  posse- 
sion of  the  share.  Therefore  e^en  if  the  mortgage  was  conyeited 
into  a  asuCmctuary  one  within  the  meaning:  of  section  58  (dy 
Transfer  of  Property  Act,  1882,  on  the  mortgagee  taking  posses- 
sion of  the  share,  the  mortgagee  was  not  precluded  by  the  provi- 
sions of  section  67  (a)  of  that!  Act  from  bringing  the  share  to  sale 
under  the  mortgage ;  a  usufrauctuary  mortgagee  being  entitled 
when  there  is  a  contract  that  he  may  bring  mortgaged  property  to 
sale  if  the  mortgagor  fails  to  pay  according  to  his  contract  to  sue 
for  sale  of  the  mortgaged  property. 

Held  further,  that  the  parties  to  the  mortgage  did  not  intend 
that  on  the  mortgagee  obtaining  possession  of  his  share  the  obliga- 
tion on  the  part  of  the  mortgagors  to  pay  interest  at  the  Htipulated 
rate  should  cease,  but  they  intended  that,  if  the  mortgagors  failed 
to  pay  interest  as  agreed,  the  mortgagee  might  further  receive 
himself  by  taking  possession  of  the  share,  and  that  if  he  did  so  he 
should  account  for  the  profits,  which  should  be  set-off  against  the 
interest  agreed  to  be  paid. 

Held  further,  that  the  plaintiff  was  entitled  to  interest  at  the 
■tipulated  rate  from  the  24th  August  1880  to  the  date  of  suit, 
deducting  from  it  the  profits  which  the  plaintiff  admittedly  receiv- 
ed anda&  the  profits  of  7  karants  which  the  plaintiff  should  have 
retained  in  his  possession  as  part  of  the  mortgaged  property, 
which  was  not  subject  to  M'»  prior  mortgage,  instead  of  placing 
the  latter  person  in  possseson  of  the  sale. 

Eallu  and   Gajraj  and  others  v.  Daya  Ram  and  Samrat  Ram...  286 

MORTGAGOR,  right  of,   to  pay   mortgage-money   before  application   for 

order  absolute  made  by   mortgigt»e.    Si^e  Mortgage     ...  ...     82 

MORTGAGOR'S    RIGHT  TO    REDEEM.    See    Mortgage     ...  ...  148 

MORDER.    See    Evidence  ...  ...  ...  ...  321 

N. 

NEGOTIABLE   INSTRUMENTS  Adl',   1881,  s.  118.    See  Contract   Act, 

8.  16,   sub-sec.  (3)       ...  ...  ...  ...  ...  307 

NOTICE  to    accused   before  sanctioning    his    prose*  ution.    See  Criminal 

E»rocedure  Code,  88.   192,  195  and  637  ...  ...  ...   164 

o. 

OBJ  EOTION  TO  ATTACHMENT,  order  disallowing.     See  Civil    Procedure  * 

Code,  ss.  281,  283  ...  ...  ...  ...  190 


— — —  to  execution  of  decree    taken    after  part  of   mortgaged  pro- 
perty sold  under  decree.    See    Ree  judicata  i  ...  ...251 

OCCUPANCY,  right  ot—MoHgage  of  land  paH  of  which  subteque/Uly 
tran^erred  by  mortgagor  to  another— Khud-kaekt  land^  transfer 
of—Pouessioneuitfor— Tenant— Rent  Act  [OudhL  1886,  $.5,  In 
1890  the  proprietor  of  an  eight  annas  share  in  a  villlage  mortgaged 
it  to  the  phtintiffs  by  a  deed  which  provided  that  in  a  certain 
event  the  mortgagees  should  be  entitled  to  possession.  The  mort- 
gagees sued  for  and  obtained  a  decree  for  possession  of  the  mort- 
gaged property.    Attcr  the  decree   but  just  before  the   possession 
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of  the  0hare  was  ms4t  over  to  the  p]«atifif  bj  Uie  QovA  the 
mortgagor  executed  a  deed  o{  gift  in  favour  of  the  defeiulaAt  in 
respect  of  some  bighas  of  land  which  was  admittedly  the  khpd' 
JlkuA^  land  of  the  mortgagor.  The  plainti^  sued  the  defend^t 
for  possession  of  that  land.  There  was  no  eridenoe  that  the  mort- 
gagor either  as  proprietor  or  as  tenant  cultiTated  or  held  the  l»nd 
in  question  on  August  24,  1886. 

Jffsldf  that  section  6  of  the  Bent  Act,  1886,  which  was  int6»d- 
ed  toapplj  only  toexproprietors  who  had  become  mere  tenaoto  by 
August  34, 1866,  did  not  apply  to  the  case  at  all,  and  that  the 
transfer  of  an  entire  share  must  be  held  to  include  e?ery  p«rt  of 
and  eyery thing  appurtenant  to  that  share.  Meld^  therelore,  ^t 
the  plaintiff  were  entitled  to  possession  of  the  land  in  suit. 

Akbari  Begam  v.  Badri  Parshad  ...  ...  176 

OFFENCE  in  relation   to    future  proceeding    in   Courts  prosecute  for. 

Se$  Criminal  Procedure  Code,  ss.  195,  476  ...  ...     46 

OMISSION  to  »ue  for  one  of  several  remedies.    8fie  Civil  Procedure^  Code, 

8.  43  ...  ...  ...  ...  ...  304 

OBAL  EVIDENCE  inadmissible  to  prove  lease  for  term  exceeding  one 

year.    iS^  Arrears  of  rent  ...  ...  ...  383 

OBAL  GIFT  in  favour  of  daaghter  of  pa^t  of  taluka  by  talukdar— (7ra/ 
(f\ft  of  land  "before  Tranter  of  Property  Act — Pre$umption  at  to 
nature  of  eitate  taken  by  female  under  oral  gift — Act  I  of  1968^ 
it.  13^  cL  [7]  and  22^Hindu  Law.]  The  plaintiff  claimed  poesessiou 
of  two  villages  forming  part  of  a  talaka. 

Her  case  was  that  in  1880,  8.  B.  the  thea  ta];okdar  made  an 
oral  gift  of  the  two  villages  to  bis  daughter  J  by  way  of  ekankmlap 
and  placed  her  in  possession  thereof  ;  that  J  remained  in  posses- 
sion till  her  death  in  January  1899  when  8  son  of  N  brother  of 
8,  B  managed  to  induce  the  revenue  authorities  to  place  him  iu 
possession  instead  of  recognising  the  plaintiff  who  wasaTj  daughter 
as  entitled  to  succeed  her  mother  ;  hence  this  suit  against  the  defend- 
ant who  was  his  widow. 

Upon  the  death  of  <S.  ^.  in  1885  a  a  dispute  arose  between  his 
widow  and  his  brother  Ny  and  a  suit  between  them  was  settled 
upon  terms  stated  in  a  petition  of  June  1st,  1887  of  which  Claase 
(2)  ran  thus:— 

"The  two  Tillages  were  given  by  S.  B  to  J  at  her  marriage 
by  way  of  shanhalap.  They  have  been  in  her  possession  upto  the 
present  time  ftee  from  all  demands  and  iu  accordance  with  the 
gift  of  the  deceased  8.  B.  We  the  parties  by  common  consent 
have  given  the  two  villages  to  her  rent-free,  generation  after 
generation  without  the  power  to  mortgage,  sell,  or  give  away  the 
tame,  and  the  said  daughter  shall  keep  possession  thereof 
and  receive  the  profits.  We  shall  have  nothing  to  do  with  them 
but  they  shall  remain  part  of  the  taluka.*' 

A' died  in  1882  and  was  succeeded  by  his  son  8  who  died  in 
June  1899  and  was  succeeded  by  his  widow,  the  defendant. 

The  defendant's  case  was  that  the  Tillages  were  not  given  to 
J  by  way  of  $hankalap  but  were  alloted  to  her  by  way  of  mainten- 
ance, that  under  Act  J  of  1869  a  gift  could  not  be  made  to  J  of 
part  of  the  taluka  except  by  a  registered  deed.  It  was  proved  that 
J  was  no  party  to  the  compromise,  nor  had  she  any  knowledge  of 
[  it  and  that  her  p>8.<ie8siou  of  villages  had  lasted  for  over  thirteen 

'  years.    Beyond  the  fact  that  the  villages  were  given  in  shan^lap 

I  there  was  very  little  evidence  as  to  the  terms  of  the  gift. 
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Held,  that  upon  the  question  whether,  if  the  terms  of  a  jjift 
to  a  female  maile  beftnc  the  Tr.iri.sfer  of  Property  Act  are  not 
provctl  the  ^xii  sliouhi  be  persum«"l  to  bo  <»f  a  heritable  e.state  or 
only  of  a  lite  estate  in  tbe  lands  given,  there  is  no  presumption 
either  way. 

Ut'ld  also  upon  the  authority  of  Select  Case  No.  222  that 
clause  ^1)  of  section  13  of  Act  1  of  l8t'y  referred  to  a  person  <  r 
persons  who  wouM  in  fact  have  succeedc-l  under  the  Act  or  under 
the  personal  law  if  the  Act  had  not  been  passed  and  that  J  was  a 
person  who  would  under  the  Hiiulu  law  have  succecdcii  to  an 
iniere>t  in  the  estate  of  her  father  and  therefore  coul«i  take  under 
ai»  oral  gift  by  liim. 

Held  filso^  that  S.  B.  gave  the  villages  to  .7  in  gha/tJiulap; 
that  the  donee  took  a  heritable  estate  in  the  villages  and  that 
her  rights  were  not  affected  by  tiie  compromise  of  iyS7  to  whicli 
she  Whs  not  a  party;  that  such  gift  was  permissible  under  section 
13  of  Act  I  of  18Gi>  ;  and  that  if  it  was  not  permissible  the  defect  in 
J's  title  Wiis  cureii  by  her  exclusive  possession  of  the  villages  for 
over  thirteen  years. 

It  raj  Kuar  r.  Bacha  Mahadeo  Knar  ...     345 

OUAL  GIFT  of  land  before  Transfer   of  Property   Act.     5rtf  Oral  gift   in 

favour  of  daughter  of  part  of  taluka  by   lidukdar  ...     3ir» 

OUDKU  ABSOLUVE.     See  Rex  judicata  ...     2ob 

direciing  to  give   security  to  keep  the   peace,   omission  to   serve 

accusu'd  with  copy  of.     Sec  Security  to  keep  the  peace  ...     313 

dismissing   application  to   have  sale  set   aside    in   cxociition  of 

decree,   revision  of.     See.    Civil    Procetlure    Code,   ss.  24 A  cl.  (c), 
310A,  G22  ...     377 

. —  of  Court  directing  issue  of  commission  to  examine  female  wit- 
ness and  refusing  to  decide  preliminary  issue  of  law.  See  Kevision, 
application  for  ...     151 


of  remand  nniler  section  562,  C.  P.  C,  order  of  appellate  Court 


setting  nsiiie  is  a  tlccree.  See  Decree,  execution  of  ...  301 
OUDII  LAWS  ACT,  chap,  ii,  ss.  7  and  9  cl.  (3).  See  Pre-emption  ...  2<;« 
,  8.  9  els.  (2)  and  (3).     See  Pre-emption,  suit  for  ...  39J 

P. 

PARTIES,  JOINDEU  OF.     See  Civil  Proccedure  Code,  ss.  32,  372  ...91,  91 

\              TO  SUIT  by  mortgagee.     5^5  Civil  Procee<lure  Code,  s.  32  ...  91 

!,              PENAL  CODE,  ss.  182  ami  457.     5/'e  Criminal   Proccduae   Code,  ss.  192, 

195  and  537  ...  l<*•^ 

,  s.  20(5.     5^^  Criminal  Procedure  Code,  ss.  195,  47G  ...  4<> 


PENAL  CODE.  fi.2\\— Sanction  to  proi^ecu'e  for  mnk'ing  falsie  charge — 
Jnralidify  of  proceeding*  under  nect ion  311 ,  /•  P-  ^^ — Pnt.'secution 
for  making  falae  charge  — Criminal  Procedure  Code,  \_Art  V  of 
'lSd^\  j».  195— Penal  Code,  *.  342.^  The  api.licants  char.:cd  .Sand 
^'with  having  committed  an  otfence  nnthrs.  392,  I.  P.  <'.  On 
the  29th  March  1901  the  Deputy  Magistrate   recorded  a  ruhh.ir  in 
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which  he  stated  that  the  charge  made  by  the  applicants  was  false 
and  that  for  the  ends  of  justice  it  was  necessary  and  desirable  to 
prosecute  the  applicants  under  s.  211,1.  P.  C.  He  added  that  in 
consequence  of  this  the  statements  of  the  applicants  as  accused 
persons  had  been  recorded  in  proceedings  to  be  instituted  against 
them.  He  then  ordered  that  the  ruhkar  together  with  the  state- 
ments of  the  applicants  and  the  recor<l  in  the  case  against  S  and  C 
might  be  submitted  to  the  Deputy  Commissiencr,  with  the  request 
that  the  case  might  be  made  over  to  another  Magistrate  for  the 
of  purpose  proceeding  under  s.  211,  I.  P.  C.  The  District  Magis- 
trate passed  an  ortler  making  over  the  case  to  another  Deputy 
Magistrate  for  disposal.  Proceedings  were  taken  against  the 
applicants  on  charges  under  s.  211. 

Ileld^  that  the  proceeding  taken  against  the  applicants  under 
8.  211,  I.  P.  C,  were  invalid,  inasmuch  as  the  requirements  of  the 
law,  before  such  proceedings  imder  that  section  could  bQ  taken, 
con^plied  with. 

Jagdei  and  another  *.  Sri  Charan  and  another                ...  240 

PENAL  CODE,  s,  342,    See  Penal  Cotle,  s.  %\\                                        „.  240 

, ,  8.  409,    See  Act  XXI  of  1879,  ss.  1,  11,  12,  18                ...  65 

,  88,  468  and  471.    50«  Forgery                                         ...  232 

I  PENALTY  for  breach  of  contract.    See  Contract  Act,  s.  74                     ...  406 

PERMISSION  to  instUtue  fresh  suit,    See  Civi]  Prooedore  Code,  s.  373 ...  36? 

PLAINT,  amendment  of — Amendment  of  plaint  in  svii  in  whi/fh  plaintiff, 
is  held  not  a  minor  at  the  time  of  its  institution — Minor,  suit  on 
IfC half  of  procedure  in,  ichfin  discovered  that  plaintiff  was  not  a 
minor  at  the  tin\e  of  its  instituti4>n.']  In  a  suit  instituted  on  behalf 
of  a  minor  by  hia  next  friend  it  was  pleaded  in  the  plaintiffs 
replication  that,  if  the  Court  was  of  opinion  that  the  plaintiff  *va8 
not  a  minor,  the  suit  ought  not  to  be  dismissed,  and  that  the 
Court  "  could  take  his  signature  on  the  plaint  only.**  The  second 
and  third  issues  were  whether  the  plaintiff  was  a  minor,  and 
whether,  if  he  were  not,  the  suit  should  be  dismissed.  The  Court; 
decided  these  two  issues  against  the  plaintiff,  and  at  the  time  it 
did  so  it  was  asl^ed  by  the  plaintiff  for  permission  to  amend  the 
plaint. 

Bdd  that,  as  the  suit  was  instituted  with  the  knowledge 
and  by  the  authority  of  the  plaintiff,  the  plaint  could  properly 
be  amended  when  the  Court  decided  that  the  plaintiff  was  not 
a  minor. 

Bhulai  i\  §heo  Balak  ...     355 

PLAINTIFF  declining  to  appear  on  the  date  fixed  for  the  argument. 

See  Civil  Procedure   Code,  ss.  102  and  157  ...     294 

f  LAINT,  returning  of,    for  presentation  to  another  Court.    See  Civil 

Procedure  Code,  8.  539  ...     110 


,  for  presentation    to  proper    Court.    See  Civil 


Procedure  Code,  d.  373  ...     367 


for  presentation    to  proper  Court.    See  Rent 


Act  (Oudh),  88,  6,  108,  cl.  [4J  „.     lia 
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f  OLICE  OAMBUNG  ACT.  ss.  3,  5,  6.    See  Act  III  of  1867 ,8S.  3,  5,  6  ...       37 

POSSESSION,  deli  very  of,  under  registered  deed  of  gift.    See  Gift         ...      89 


of  land  as  compensation  for  land  allotted   in  partition. 


suit  for,    !&?«  Land-Revenue  Act  [Oudh],  8.  219,  cl.  (rf)  ..*  140 

-,  suit  for.    See  Land-Bevenue  Act  [Oudh],  s.  53  .„  97 

• ,    &«  Mortgage  ...  148 

.    See  Occupancy,  right  of  ...  176 


f  RErEMPTIOy— .4a^  XVIII of  1876  (OvAh  Lctwe  Aet),  chap,  ii,  w.  7 
and  9  cl.  [31 — "  Member  of  the  villa ffe  community" — Under^prO" 
prletor^*^  Hard  ease  qirouiar\  decree  for  land  passed  under  an 
under  proprietary  decree — Financial  Commissioner's  Booh  Cir^ 
oular  yo.  4  of  1867.]  The  property  to  whioh  a  suit  for  pre- 
emption related  was  a  mahal  called  patti  fSabal  Shah,  and 
formed  part  of  the  estate  Ramnagar,  whioh  was  under  the  snper* 
intendence  of  the  Court  of  Wards.  The  Court  of  Wards  sold  the 
patti  to  R,  The  plaintiff  sued  the  seller  and  the  purchaser  to 
enforce  his  right  of  pre-emption.  The  two  points  in  dispute  were, 
first,  whether  the  land  in  the  raahal  owned  by  the  f plaintiff  was 
owned  by  him  as  a  proprietor  or  as  an  under-proprietor ;  and 
secondly,  whether,  if  the  land  was  owned  by  him  fts  an  under  pro^ 
prietor,  he  had  a  right  of  pre-emption. 

The  land  came  into  the  possession  of  the  plaintiff's  pre* 
decessor  in  title  in  the  following  manner.  He  sued  the  proprietor 
of  the  Ramnagar  estate  for  a  sub-settlement  of  the  Tillage  of 
which  patti  Sabal  Shah  formed  part.  The  settlement  Officer  dis« 
missed  the  suit  but  passed  a  decree  in  his  favour  for  land  yielding 
a  profit  of  one-tenth  of  the  nihasi  of  the  patti.  He  appealed  and 
the  final  order  passed  by  the  Financial  Commissioner  was  : 
^^  There  are  no  grounds  for  a  second  appeal  in  this  case;  but  15 
per  cent,  sir  rent-free  under  the  *Hard  Case  Rules'  is  decreed  &c." 
The  predecessor  in  title  of  the  plaintiff  accordingly  obtained  the 
laud  now  owned  by  the  plainti^. 

Held  (per  Spankie  A.  J.  0.  and  Scott  J.  C.)  that,  when  under 
the  'Hard  Case  Circular*  (the  Financial  Commissioner's  Book 
Circular,  No.  4  of  1867)  sir-land  was  awarded  the  person  to  whom 
it  was  awarded  acquired  the  same  as  an  under-proprietor,  and  not 
as  a  proprietor,  and  that  the  plaintiff  therefore  owned  the  land  in 
question  as  an  under-proprietor  and  not  v^  proprietor. 

Held,  [per  Spankie,  A.  J.  C.  ]  that  the  property  sold  being  a 
proprietary  tennre,  the  plaintiff  was  not,  by  reason  that  he  ha^l 
under-proprietary  right  in  the  mahal,  a  member  of  the  village 
community  within  the  meaing  of  cl.  (3)  sec*  9,  Act  XVIII  of  1876, 
and  was  not  entitled  to  pre-emption  in  respect  of  the  land  in  suit. 

Held,  [per  Scott,  J.  C]  that  the  plaintiff  was  a  member  of 
the  TiUage  community  and,  as  such,  had  a  right  of  prcremption 
in  respect  of  the  land  in  suit  under  clause  (3)  s.  9  of  Act  XVIII  of 
1876, 
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On  a  referencs  b-ing  mafic  by  the  Court  un*ler  s.9,  Oudh 
Courts  Act  [XiV  of  ISUJ]  as  amended  by  Act  XVI  of  lti97  lo  the 
High   Court  of  Jutlicature,  N.  W.  P. 

IMd  that,  under  clause  [3]  of  sec.  9  of  the  Oudh  Laws  Act, 
1876,  a  person  holding  an  under-proprietarv  interest  in  a  port  ion  of 
a  mahal  sold  by  the  (^ourt  of  Wards  on  bf^'half  of  the  irroprietorof 
themahal  was  entitletl  to  pre-emption  in  respect  of  such  mahal  as 
against  the  purchaser. 

Drigbijai  Sina^h  i\  Court  of  Wards   Raranagar  Estate, 

district  Gonada  and  UamRup  ...  ,.,    g^^j 

PRE-EMPTION,  suit  for,  deposit  of  money  in  Coml—Morfffagfl  by  pre- 
emjytor  in  farour  of  vendee  a^  necvrity  fur  payment  of  money  A 
In  a  suit  for  pre-emption  the  appellant  obtained  a  decree  for 
passession  of  certain  property  on  condition  that  within  one  month 
from  the  date  of  the  decree,  he  deposited  Rs.  825,  and  on  his 
failure  to  do  so,  it  was  ordered  that  his  suit  should  stand  dismisserl, 
&c.  The  appellant  paid  no  money  into  Cwirt  but  he  exccutetl  iri 
favour  of  the  vendee  defemlant  a  mortgage  of  the  property  assecnritr 
for  tficpaj-ment  of  the  Rs.  825,  and  the  vendee  notified  to  the 
Court  that  he  had  received  the  amount  in  that  way. 

IMd,  that  there  was  no  order  in  the  decree  that  the  money 
on  being  deposited  would  be  payable  to  the  xandK-c.  The  condition 
was  that  the  Us.  825  should  be  deposited  in  Court  andi  as  no  part 
of  It  was  so  deposited  the  applicaut's  suit  was  proporly   dismii^ed. 

Lalta  Singh  r.  Umrao  Singh  and  others  ...    \u 

'  suit  for -Ki^oppel  agaimt  right  of  pre-emption  in  absence  of 

written  notice  of  proposed  sale  to  plaintiff,]  In  a  suit  for  pre- 
emption the  evidence  of  one  of  the  defendants'  witnesses  A'  was 
to  the  effect  that  20  days  or  a  month  before  the  execution  of  the 
sale-deed  he  met  the  plaintiff  and  told  him  that  B  was  executlntra 
sale-deed  that  if  the  plaintiff  wished  to  buy  he  should  do  so  a".d 
that  the  plaintiff  then  said  ''you  may  get  a  sa'e  executed,  I  do  not 
wish  to  do  so;  the  question  was  whether  this  evidence  being 
accepted  as  true  the  plaintiff  was  estopped  from  clainiin-  pre- 
emption. It  was  proved  that  JT  with  whon  the  plaintiff  convened 
was  not  the  accredited  agent  either  of  the  vendors  or  of  the  vender 
I  he  price  at  which  the  vendors  proposed  to  sell  was  not  mentioned* 
to  the  plaintiff  and  in  fact  the  name  of  only  one  of  the  veu  loi-s 
wa^  mentioned. 

Z/<5/^,  that  the  plaintiff  was  not  estopped  from  claiminj?  pre- 
emp.ion.  In  a  case  for  pre-emption  although  notice  in  writlncr  is 
not  given  by  the  vendor  the  plaintiff  may  be  estopped  fiom 
cla  m.ng  pre-epmtion  of  it  is  proved  that  the  property  was  offere.1 
to  him  at  a  certain  price,  hat  he  refused  to  purchase  at  that  price 
and  that  he  expressly  consented  to  the  purchase  of  the  property  by 
the  defendant.  ^     f     j    j 

Bhagwat  Sing  r.  Saiyad  NazinHusain  and  others  ...    395 

~~r>  suit  foT— Holders  of  separate  holdings  and  payina  retits 
•^eparately—Co-shnrers  of  mahal—Oudh  Lau^s  Act,  s  0  els  (2) 
and  (3).-]  In  a  suit  for  pre-emption,  it  was  common'  ground 
between  the  parties  that  the  would  be  prc-emptor,  the  vendor  and 
the  vendee  were  all  members  of  the  same  "villnge  community" 
within  the  meaning  of  clause  3;  section  9of  the  Oudh  Laws  Act 
but  the  pre-emptor  contended  that  they  were  all  also  co-»harei-s 
of  the  whole  mahal  'within  the  meaning  of  clause  2  of  that  section, 
ihe  viUnge  m    which   the  laud    in  suit   was  situated  consisted 
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o!  two  proprietary  mohals  oDe  of  which  was  called  mahal  Madho 
Singh.  Iq  1883  the  parties  to  the  suit  and  several  other  presons 
sued  for  under-proprietarj  rights  in  mahal  Madho  Singh.  The 
suit  was  settled  by  a  compromise  which  was  incorporated  in  the 
decree.  Each  of  the  then  plaintiffB  thereby  obtained  under-pro- 
prietary rights  in  separate  and  specific  plots  of  land.  It  was 
admitted  that  each  plaintiff  obtained  a  separate  holding  and  was 
responsible  only  for  the  rent  payable  in  respect  of  that  holding. 
The  existence  of  one  mahal  only  was  disclosed  by  the  evidence 
in  the  case  and  that  was  a  mahal  which  was  the  property  of  the 
superior  proprietor  who  had  no  co-sharers. 

Held,  that  the  parties  to  the  suit  were  not  co-sharer  in  a 
tennre  of  any  description  but  were  the  members  of  the  same 
village  community  and  as  such  were  equally  entitled  to  pre- 
emption. 

Badri  v.  Abla  Din  ...    399 

PRE-EMPTION,  suit  for.    See  Res  judicata  ...     384 

PRESUMPTION  as  to  nature  of  estate  taken  by  female  under  oral  gift. 

See  Oral  gift  in  favour  of  daughter  of  part  of  talnka  by  talukdar.    345 

PRIVITY  OF  CONTRACT.    i»w  Civil  Procedure  Code,  s.  661  ...    236 

PRIVY  COUNCIL,  application  for  leave  to  appeal  to.  See  Ci  vU  Proce- 
dure Code,  ss.  695  and  600  ...    168 

PROCEDURE  in  respect  of  application  for  injunction.  5^tf  Civil  Pro- 
cedure Code,    8. 492  ...      65 


in  sale  of  moveable  and  immoveable  property.    See  Gene- 


ral Clauses  Act,  1868  ...    228 


of  appeals  when  separate  decrees  passed  in  cross  appeals. 


See  Appeals  ...    l43 


when  one  of  the  parties  to  a  compromise  objects  #to  its 


being  recorded  by  Court.    See  Civil  procedure  Code,  s.  375  ...      49 

PROCEEDINGS,  illegality  of.    See  Criminal  procedure  Code,  ss.  110, 

1 1 2, 1 17  sub-section  4  and  637  ...    243 

PROFITS,  suit  for  share  ot—Accownt,  9uU  for—Small  Cause  Court  juris- 
diction of— Act  IX  of  1887,  sch.ii^aH.  31— Appeal— Ci  HI  Pro- 
cedure Code,  «.  SSe."]  Held,  that  a  suit  for  a  share  of  the  profits  of 
an  estate  against  the  co-sharers  is  one  for  an  account  and  is  excepted 
from  the  cognizance  of  a  Court  of  Small  Causes  under  article  31, 
schedule  ii.  Act  IX  of  1887,  in  which  the  words  "for  an  account'* 
include  a  suit  in  which  an  account  is  expressly  asked  for  as  well 
as  suits  in  which  there  must  be  an  account,  like  suits  in  which  a 
share  of  profits  is  claimed. 

Govinde  r.  Mathura  and  another  ***  130 

PROMISSORY  NOTE.    See  Contract  Act,  s.  16,  sub-section  [3]  ...  307 

PROSECUTION  for  making  false  charge.    See  Penal  Code,  s.  211  ...  24  9 

PUBLIC   POLICY,  agreement    opposed   to.   See  Execution  of  decree, 

application  for  •••  217 

0. 

QUESTION  OF  GENERAL  INTEREST  OR   PUBLIC  IMPORTANCE. 

See  Civil  l*rocedure  Code,  ss.  595  and  600  ...      168 
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RAILWAY  ACT,  1890,  8.  72(2)  (h)— Railway  administration,  iuU 
againJttffor  consignment  lost  in  transit — jUisk-nots  by  consignor 
— Liability  of  Railway  adminislrat4>r  as  regards  goods  lost  in 
transit,'^  Twenty  bundles  of  loose  cotton  were  consigned  bj 
a  firm  at  Cawnpnr  to  tbe  plaintiff's  firm  at  Qonda.  A  risk-note 
in  a  form  approved  by  the  Ghoveruor-General  in  Coancil  under  s.  72 
[2]  [6]  of  the  Indian  Railways  Act  1890  was  signed  on  bebaU  of 
the  consignors  at  the  time  when  the  goods  were  delivered  to  the 
Railway.  The  risk-note  provided  that  whereas  the  consignment 
of  ootton  was  charged  at  a  special  reduced  rate  chargeable  for 
such  consignment,  tbe  consignors  in  consideration  of  such  lower 
ohartte  undertook  to  hold  the  Railway  administration  harmless 
and  free  from  all  responsibility  lor  any  loss,  destruction  or  dete- 
rioration of,  or,  damage  to  the  consignment  from  any  cause 
whatever.  A  part  of  the  cousigument  was  lost  in  transit.  The 
plaintiffs  sued  the  Railway  administration  for  damages. 

Held,  that  part  of  the  consignment  was  4ost*  within  tbe 
meaning  of  the  risk-note  though  the  cause  of  the  Joss  was  not 
proved;  and  that  the  Railway  administration  was  protected  by 
the  rii^-note. 

Oopal  Das  and  another  r.  The  agent  of  B.  N.  W.  Ry,    ...    153 

RAILWAY  ADMINISTRATION,  snlt  against,  for  consignment  lost  in 

transit.    Sm  Railway  Act,  1890,  s.  72  (2),  (»)  ...    168 

RATIFICATION  OF  CONTRACT  caused  by  undue  inflaenoe,  proof  of. 

See  Land  Revenue  Act  (Oudb),  as.  173  and  174  ...    S56 

REASONABLE  GROUND  for  believing  in  existence  of  .conspiracy.    See 

Evidence  Act,  ss.  10,  26, 146  and  166,  cl.  [3]  ...    321 

RECEIPT  given  by  kwk  amins  on  sale  of  immoveable  property  for  arrears 

of  revenue,    ^to  Oeaena  Clauses  Act,  1868  ...    828 

RECBIVEE,  appointment  of.    jSm  Civil  Procedure  Code,  ^  492  ...      65 

REDEMPTION,  suit  foT^-Hgtoppel-^Interest  on  usnJruet^uMry  mortgage^ 
Unconscionable  bargain — Qmstruotion  of  mortgage-deed— UsiwruC' 
tuary  mortgage.]  In  1838  one  A  mortgaged  his  estate  to  ^  In 
1866  or  1867  the  appellants  and  other  representatives  of  A  sued  B 
tbe  representative  of  i^  for  redemption.  The  appellants  compro- 
mised, and  withdrew  from  the  suit  so  far  as  it  concerned  their  one- 
third  share  of  the  estate,  and,  in  consideration  61  a  further  ad- 
vance of  Rs.  600  and  Rs.  3,  019-10-11  found  to  be  their  share 
nf  the  former  mortgage>debt,  executed  a  mortgage  in  favour 
of  B  on  the  14th  January  1867.  The  terms  of  the  mortgage  were 
[1]  that  the  mortgage  would  be  redeemable  after  80  years  in  the 
month  of  Jeth  on  payment  of  the  principal  and  interest  at  the  rate 
Of  2  per  cent.;  [2]  that  tbe  mortgagee  would  receive  and  retain  the 
profits  of  the  mortgaged  pn^erty  ;  [3]  th(it  the  the  mortgagors  at 
the  time  of  redemption  would  pay  to  the  mortgagee  takati 
advances  and  other  arrears  which  would  then  be  due. 

The  appelllants  sued  the  respondents,  the  representatives  of 
JB,  for  redemption  of  the  mortgage  of  the  14th  January  1867.  In 
their  plaint  the  appellants  stated  that  under  the  mortgage  it  was 
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stlpnlated  wrongfully  that  the  mortgagee  should  reoeive  S  per  cent 
per  mensem  in  addition  to  the  profits  of  the  property,  and  that 
respondents  were  not  entitled  to  both.  The  respondents  pleaded 
that  the  appellants  had  no  interest  in  the  prperty  in  suit,  as  the 
former  mortgage  had  become  irredeemable  when  the  mortgage  of 
the  Hth  January  1867  was  executed,  and  Rs.  76,000  were  due  on 
the  mortgage  on  account  of  principal,  interest,  arrears  of 
tahavit  etc, 

Held^  that  B  having  admitted  that   the  mortgage  of  1838 
was    redeemable,  and  by  that     admission  having    induced  the 
appellants  to  withdraw  their  suit,  the  respondents  as  his  repre- 
sentatives were  estopped  from  denying   that  that  mortgage   was 
.  redeemable    in  1867. 

Heldt,  further,  that  under  the  terms  of  the  contract  made 
on  the  14th  January  1867  the  appellants  were  not  liable  to  pay 
anything  more  than  2  per  cent,  on  the  principal  for  the  whole 
term  of  the  mortgage.  Had  there  been  an  agreement  to  pay 
interest  at  the  rate  of  2  per  cent.,  per  mensem  there  would  be  no 
sufficient  reasons  for  finding  that  such  a  bargain  was  unconsci- 
onable and  should  not  be  enforced. 

Champat  Singh  and  others  v.  Lakha  Singh  and   others     ...    155 

REDEMPTION,  suit  tor^Moftgage  of  joint  property  which  subse- 
quently became  separate  property  of  mortgagor-^  Sub-mortgagee 
a  person  having  interest  in  mortgaged  property — Mortgage^  right 
o/yto  redeem  sub-mortgage-^Trantfer  of  Property  Act^  ss.  43,  85, 
86  and  92 — Mortgage,]  In  a  suit  for  redemption  of  mortgage  the 
plaintiff's  case  was  that  R,  D,  owned  a  four  biswa  share  in  a 
▼iUage  which  included  six  plots  of  sir  lands,  that  R,  D,  in  1850 
mort^ged  the  share  and  the  sir  lands  to  one  R,  N,  who  in  turn 
sub-mortgaged  to  J,  G,,  that  R,  D,  died  leaving  a  son  B,  during 
whose  minority  A,  P,  in  virture  of  his  position  as  a  co-sharer  in 
the  village,  paid  off  the  mortgage  effected  by  R,  D,,  obtained 
possession  of  the  property  and  held  it  as  a  mortgagee  himself,  that 
thereafter  on  June  28th  1857  A,  P,  mortgaged  the  six  plots  above- 
mentioned  with  four  others  to  C  father  of  defendants  1  and  2. 
This  was  the  mortgage  which  the  plaintiff  sought  to  redeem. 

% 

As  regards  the  first  six  plots  he  alleged  that  on  February 
20th  1880  3  redeemed  the  mortgage  of  the  share  but  did  not 
obtain  possession  of  the  plots  which  were  in  possession  of  the  sub- 
mortgagee C;  that  on  January  20th  1887  £'s  widow  R  acquired 
from  A,  L.  the  son  of  A,  P,  the  right  to  redeem  the  sub-mortgage 
of  1875  and  that  on  May  30th  1892  R  sold  all  her  rights  to  the 
plaintiff.  The  plaintiff  further  alleged  that  he  obtained  from  A, 
Z,  on  March  2Srd  1893  a  sale-deed  of  any  rights  that  he  might 
9till  have  had  in  the  six  plots  first  mentioned  as  the  heir  of  ^.  P. 
He  contended  that,  either  under  his  purchase  from  R.  in  May  1892 
or  under  the  deed  of  March  1893,  he  acqpired  the  right  to  redeem 
the  mortgage  of  1875  so  far  as  the  six  plots  were  concerned. 

Beld,  that  the  first  mentioned  six  plots  having  been  mort- 
gaged hy  R,  D.  BS  A  separate  property  and  sub-mortgaged  to  the 
fother  of  defendants  1  and  2,  and,  having  become  on  partition 
the  separate  property  of  the  owner  of  the  share,  the  mortgage  and 
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enb-mortgage  were  as  7alid  as  if  the  plots  bad  all  along  been  the 
separate  property  of  the  owner  of  the  share. 

Held  also,  that  a  snb-mortgagee  is  a  perft>n  who  has  an 
interest  in  the  mortgaged  property  within  the  meaning  of  s.  85  of 
the  Transfer  of  Property  Act,  and  that  he  should  be  made  a  party 
to  a  suit  for  redemption  of  the  original  mortgage.  In  such  a  suit 
the  mortgagor  should  first  be  given  an  opportunity  of  redeeming 
the  mortgage  made  by  him  and  securing  possession  of  the  whole 
property,  and  If  he  fails  to  do  so  the  mortgagee  should  be  giyen 
an  opportunity  of  redeeming  the  sub-mortgage  made  by  him  and 
securing  possession  of  the  property  affected  by  it. 

ffitld  also  further,  that  the  sale-deed  of  May  30th,  1892, 
executed  by  R  in  favour  of  the  plaintiff,  included  the  right  to 
redeem  that  portion  of  his  share  which  was  held  in  mortgage  by 
the  father  of  the  defendants  1  and  2. 

As  regards  the  remaining  four  plots  the  plaintiff  said  that 
A.  P,  was  the  superior  proprietor  and  A,  L,  the  under-proprietor 
of  them  ;  that^.  P.  by  thedeedof  1875  mortgaged  both  his  own  and 
his  son*s  right :  that  he  the  plaintiff  purchased  the  nndoj- propriet- 
ary right  from  A,  X.,  on  August  17th  1896  and  thus  acquired  the 
right  to  redeem  the  mortgage  of  1875  in  respect  to  these  plots.  It 
was  proved  that  defendants  1  and  2,  by  deeds  of  November  1877 
and  July  1879,  had  purchased  the  superior  proprietary  right  in 
these  plots.  In  the  mortgage  of  1875  A.  P,  did  not  specify  exactly 
what  sort  of  right  he  was  mortgaging. 

Regarding  the  first  six  plots  it  was  found  that  they  did  not 
originally  form  part  of  the  four  biswas  share  of  R,  D^  but  were 
the  joint  property  of  all  the  co  sharers ;  that  R,  D,  had  no  right 
to  mortgage  them  but  did  so  ;  that  the  mortgage  was  taken  over 
by  A,  P.  and  redeemed  by  B,  who  then  obtained  possession  of  the 
share.  The  six  plots  in  question  were  subsequently  upon  a  partition 
of  a  Tillage  allotted  to  ^  as  part  of  the  four  biswas  share. 

Beld^  that  the  acquisition  by  the  plaintiff  of  the  under- 
proprietary  right  in  the  four  plots,  above-mentioned,  could  not 
entitle  him  to  redeem  the  mortgage  of  the  superior  right. 

Lachmi  Narain  and  another  v,  Babu  Sheo  Dayal  Singh 
and  others  335 

REDEMPTION,  suit  lor—Tender  of  amount  due  on  mortgage^  abttence  of— 
Trantfer  of  Property  Act^  s.  60— Mortgage.}  Where  there  is  a  real 
dispute,  as  to  the  amount  due  and  the  mortgagor  tenders  what 
turns  out  to  be  an  insufficient  amount,  or  makes  no  tender  at  all, 
his  suit  for  redemption  should  not  be  dismissed  on  the  ground  that 
no  tender  was  made. 

Barma  Bakhsh  v.  Bajrang  Singh  and  others  ...     127 

REFERENCE  by  Sessions  Judge  to  High  Court  on  point  of  law.    Ses 

Criminal  Procedure  Code,  ss.  436,  438,  488,  sub-sec.  (3),  ...     316 

REGISTERED  deed  of  gift.    See  Gift  ...       59 

REGISTRATION  of  lease.    See  Arrears  of  rent  ,'.,    222 
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BELIEF  CLAIMED  in  subsequent  Buit  which  could  have  been  claimed 

in  previous  suit.    See  Civil  Procedure  Code,  ss.  13  and  43  ..     173 

BELIEF  omitted  in  former  suit,  suing  for.    See  Civil   Procedure  Code, 

88.  13  and  43  ...     173 

REMAND.    See  Civil  Procedure  Code,  s.  561  ...     235 

REMOTE  and  indirect  damages.    See  Damages,  suit  for  ...    328 

BENT  ACT  [OUDH],  1886,  ss.  3  and  U— Interest  on  arrears  of  rent— 
Tetiant^  suit  for  arrears  of  rent  andAnterest  against — Settltfinemt 
Court,  decree  of -^Under-proprietary  riff/U,]  In  a  suit  for  arrears 
of  rent  and  interest  on  those  arrears  the  question  to  be  decided 
was  whether  or  not  the  plaintiff  was  entitled  to  the  interest 
claimed.  In  the  Settlement  Court  the  predecessors  of  the  defen- 
dants sued  the  predecessors  of  the  plaintifE  for  sub-proprietary 
rights  in  the  village.  The  settlement  officers  held  that  the  clai- 
mants were  not  entitled  to  a  sub-settlement  and  passed  the  fol- 
lowing decree,  *'  a  right  of  permanent  lease  with  remission  of  18 
per  cent,  in  estimated  assets  decreed  to  plaintifib.  The  rent  being 
liable  to  revision  after  each  decade.  The  rent  is  now  fixed  at  Rs. 
412.  The  plaintiffs  will  not  be  at  liberty  to^sell  or  mortgage  without 
authority  from  the  over  lord."  Held,  that  the  decree  of  the  Set- 
tlement Court  was  for  a  heritable  non-transferable  lease  such  as 
is  mentioned  in  section  40  of  the  Land  Revenue  Act  of  1876.  The 
provisions  that  the  rent  might  be  revised  every  ten  years  told 
strongly  against  the  view  that  the  settlement  officer  intended  to 
give  the  claimants  an  under-proprietary  right.  Held^  therefore, 
that  the  defendants  were  not  under-proprietors  but  even  tenants 
as  defined  in  section  3  of  the  Oudh  Rent  Act,  and  as  such  were 
liable  under  section  141  of  that  Act  to  pay  interest  on  arrears  of 
rent  due  from  them. 

Mohammad  Mehdi  Ali  Khan  v.  Ram  Charan  and  others    ...    187 

— ,  8.    5.    See  Occupancy,  right  of  ...     176 

,  s.  47.    See  Rent,  arrears  of  ...     193 


,  ss.  108,  cl.  (2)  and   127-^Rent,  suU  for-^ 

Bent  of  grove-land  let  by  grove-holder  for  cultivation — Landlord's 
conseiit.  Land  held  without^]  The  appellant,  who  was  the  mort- 
gagee in  possession  of  the  interest  of  a  grove-holder,  let  some  of 
the  land  for  purposes  of  cultivation.  The  respondent  (zamindar) 
sued  hira  for  rent  under  ss.  127  and  108,  clause  [2],  Oudh  Rent 
Act  of  1886. 

Held  that,  where  a  grove-holder  who  has  no  right  to  culti- 
vate the  land  cultivates  it,  he  cannot  be  said  to  occupy  the  land 
without  his  landlord's  consent,  and  that  therefore  the  appellant 
was  not  liable  to  pay  rent  for  the  land  under  the  provisions  of  ss. 
127  and  108,  clause  [2]  of  the  Oudh   Rent  Act,  1886. 

Bisheshur  Parshad  t?.  Raja  Sheopal  Singh  ...     162 


,  ss.  5,  108,  cl.  [i]— Plaint^   returning  of  for  pre- 


sentation to  proper   Court — Tenant  holding  la7id  under  decree  of 
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Courts  suit  for  pogsession  againtt^  as  trespasser — D^clarafonj 
decree  against  t&nant  denying  tenancy  or  setting  vp  proprietary 
title — Specific  Relief  Act^  s,  42 — Jurisdiction  of  Otril  Court  to 
detcrmifne  under  provrietary  right — Declaration^  suit  for,  against 
tenant  holding  tana  vender  decree  of  Court.'\  The  plaintiff  sued 
the  defendants  on  the  following  allegations: — The  .defendants 
were  tenants  entitled  to  hold  for  30  years  under  the  Settlement 
Court  decree,  dated  the  6th  January  1869.  He  sought  to  eject 
them  by  notice  in  1894  and  again  in  1897,  but  the  Revenue  Court 
set  aside  the  notice  on  each  occasion^  because  the  period  mentioned 
in  the  decree  had  not  expired.  After  the  expiration  of  that  period 
the  plaintiff  again  sought  to  eject  the  defendants  by  notice,  but 
it  was  finally  decided  by  the  Board  of  Revenue  that  the  defendants 
could  not  be  ejected  by  notice.  In  the  last  mentioned  proceedings 
the  defendants  denied  that  they  held  the  village  in  suit  as  tenants. 
After  the  expiration  of  the  period  of  30  years  mentioned  in  the 
decree,  dated  the  6th  January  1869,  under  which  the  defendants 
held  the  village  as  tenants  they  cejeued  to  be  tenants  under  that 
decree  and  be^tme  trespassers.  The  plaintiff  was  entitled  to  \ 
decree  for  possession  of  the  village,  the  defendants  being  trea- 
.passers  and  not  tenants.  If  the  Court  held  that,  although  the 
defendants  became  tenants  entitled  to  hold  for  30  years  under 
the  decree,  but  that  they  did  not  cease  to  be  tenants  and  be- 
come trespassers  on  the  expiration  of  the  thirty  years,  and  that 
the  defendants  could  not  be  ejected  by  the  Civil  Court,  then  the 
plaintiff  asked  for  a  declaration  that  the  defendants  had  no  right 
to  hold  the  village  as  under-proprietors  or  any  other  right  in  the 
village  superior  to  that  of  an  ordinary  tenant.  The  case  of  the 
defendants  was  that  they  did  not  hold  the  village  as  tenants, 
but  as  under  prol[>rietors,  and  that  even  if  they  held  the  village 
as  tenants,  they  were  entitled  to  continue  in  occupation  of  the 
Tillage. 

The  Subordinate  Judge  held  that,  as  the  plaintiff  admitted 
in  his  plaint  that  the  defendants  were  holding  as  tenants  under 
the  decree  dated  the  6th  January  1869,  the  cognisance  of  the  suit 
by  the  Civil  Courts  was  barred  by  section  62  and  section  108 
clause  [4],  Oudh  Rent  Act.  With  reference  to  the  plaintiff's  con- 
tention that  the  defendants  alleged  that  they  were  under-proprietors 
of  the  village  and  that  the  Civil  Courts  could  take  cogni^nce  of  the 
plaintiff's  claim  tox  declaratory  relief,  he  held  tiiat  as  the  decision 
of  that  point  would  involve  the  interpretation  of  the  decree  of  the 
6th  Januanr  1869,  a  matter  which  the  Revenue  Courts  alone  could 
decide  under  section  52,  clause  (2),  Oudh  Rent  Act,  the  declara- 
tory relief  prayed  for  by  the  plaintiff  could  not  be  granted  to 
him  under  the  provisions  of  section  42,  Specific  Relief  Act.  He 
therefore  returned  the  plaint  to  be  presented  to  the  proper 
Court. 

Held^  that  the  defendants  having,  according  to  the  case 
made  out  in  the  plaint,  become  tenants  for  a  period  of  thirty 
years  otily  ui^der  the  decree  of  the  6th  January  1869,  a  suit  to 
elect  them  on  the  expiration  of  such  period  under  the  terms  of 
the  decree  should  have  been  brought  in  a  Revenue  Court  and  a 
Civil  Cou^t  could  not  entertain  such  a  suit. 

When  there  is  no  dispute  a?  to  whether  a  person  is  a  tenant 
holding  under  a  depree  of  Court  and  the  land-lord  wishes  to 
hftve  him  ejected  on  a  ground  alleged  to  justify  his  ejectment 
under  the  decree,  perhaps  the  only  Court  competent  to  inter- 
pret the  deo^ee  would  be  the  Revenue  Court,  and  the  Civil 
Pourtf  might    properly    refuse  to    interpret  it,   if    the  land- 
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lord  asked  them  to  do  so  with  the  object  of  seeking  to  have 
the  tenant  objected  by  the  Reyenne  Court.  Bat  when  the  alleged 
tenant  does  not  admit  the  tenancy  and  alleged  that  he  holds  as 
nnder-proprietor,  the  dispute  raises  a  question  as  to  proprietary 
right  and  title  which  the  Keyenue  Courts  are  not  competent  to 
decide  except  incidentally,  and  the  Civil  Court  are  stlone  competent 
to  decide  finally.  It  follows  as  a  necessary  consequence  that,  if  the 
question  as  to  proprietary  title  involves  the  interpretation  of  the 
decree,  the  interpretation  of  the  decree,  is  not  one  exclusively  for 
the  Revenue  Courts.  The  proviso  to  section  42,  Specific  Relief 
Act,  is  not  applicable. 

Heldy  therefore,  that  the  Subordinate  Judge  instead  of 
returning  the  plaint  should  have  decided  whether  the  relation 
of  land-lord  and  tenant  existed  between  the  parties  or  whether 
the  defendants  were  under-proprietors. 

Mohamed  Ewaz  All  Khan  v.  Maheshur    Farshad 
and  others  .«.    118 

BENT  ACT  [OUDH],  s.  108,  cL  (2).    See  Local  Rates  Act  (Oudh)' 

Bs.  7,  8,  14  ...      43 


,  B.  108,  cl.  [16]— -R««<  paid  by  eO'Sharer  on  behalf 

of  other  co-sharer$^  suit  for — Lartd  Revenue  Aoi  (Oudh)^  s,  219, 
cl,  (f) — Jurisdiction  of  Civil  Court  in  suit  by  co-sharer  for  share 
of  rent  paid  by  him  on  behalf  of  other  eo-sharers — ''Lambardar,*'\ 
The  plaintiff  was  one  of  the  co-sharers  in  a  sub-settled  mahal.' 
There  were  three  other  oo-sharers.  The  sharers  were  held 
separately,  and,  according  to  the  plaintiff,  each  co-sharer  collected 
from  the  tenants  in  proportion  to  his  share,  and  each,  paid  to  the 
talukdar  his  share  of  rent.  The  superior  proprietor  made  default 
in  the  payment  of  Government  revenue  and  the  nmhal  wae 
attached  and  taken  under  direct  management,  and  an  agent  was 
appointed  by  the  Deputy  Commissioner  to  manage  the  mahat. 
The  plaintiff  alleged  that  the  agent  realised  from  him  the  share 
of  the  rent  payable  by  the  defendants.  He  sued  to  recover  from 
them  the  amount  which  he  had  paid  on  their  account.  The 
Courts  held  that  the  cognizance  of  the  suit  by  the  Civil  Courts 
was  barred  by  the  Oudh  Land  Revenue  Act  and  also  by  the 
Ondh  Rent  Act. 

Held,  that  the  provisions  of  section  219,  cl.  f/),  Oudh 
Land-Revenue  Act,  were  not  applicable,  and  that  the  claim 
was  not  connected  with,  nor  did  it  arise  out  of,  any  process 
enforced  on  account  of  any  sura  which  was  by  the  Oudh  Land- 
Revenue  Act  relizable  as  revenue. 

By  "lambardar"  or  representative  of  a  village  community 
the  person  appointed  under  rules  framed  under  s.  220,  Oudh 
Land-Revenue  Act,  is  intended  and  it  is  in  this  sez^  that  the 
word  "lambardar"  is  sued  in  cl.  16  section  |08^ Oudh  Rent 
Act  of  1886.  Held,  therefore,  that  the  Civil  Courts  were  not 
debarred  from  tasting  cognizance  of  the  suit  by  the  provisions 
of  that  clause. 

f  i^thi  Singh  v,  Ahmad  Husaii^  and'  others 
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EBNT  ACT  [OUDH],  s.  108,  cl.  (16)— i^«  by  lamhardar  againft 
C(hsharer  for  share  of  costs  of  litigation  in  connection  with 
tamindari — Costs  of  suit  for  enhancement  of  rent,  liability  of 
co^sharers  to  lambardar  for — *■  Village  dues  and  other  expenses^ 
meaning  of  in  Bent  Act  COudh),  s,  108,  cl,  (16) — Jurutdsetion 
of  avU  Courts— Rent  Act  (Ondh),  s.  108  cl.  (16).  The  respon- 
dent was  the  lambardar  of  a  village  and  the  applicants  were 
co-sharers.  The  respondent  sued  certain  under-proprietors  for 
enhancement  of  rent.  He  then  filed  a  snit  in  the  Civil 
Court  claiming  from  the  appellants  their  share  in  the  costs 
of  the  litigation  on  the  ground  that  they  were  benifited  by 
the  enhancement.  The  applicants  pleaded  that  the  claim 
was  covered  by  clause  (16)  section  108  of  the  Oudh  Rent 
Act,  1886,  and  was  not  cognizable  by  the  Civil  Courts.  The 
Court  of  first  instance  upheld  the  plea  and  returne<l  the 
plaint  for  presentation  to  the  proper  Court.  On  appeal  that 
order  was  set  aside  on  the  ground  that  "village  expenses  and 
other  dues"  in  clause  (16)  section  108  could  not  cover  the 
costs  of  litigation. 

Held,  that  the  claim  was  covered  by  clause  [16]  section 
108  Oudh  Bent  Act,  1886,  and  was  not  cognizable  by  the  Civil 
Court. 

A  suit  for  enhancement  of  rent  is  as  much  an  incident  of 
the  management  of  a  zamindari  as  a  suit  for  arrears  of  rent, 
and  the  costs  incurred  in  all  such  suits  should  be  treated  as 
costs  incurred  in  the  management  of  the  zamindari  and  as 
Buch  they  must  be  held  to  be  covered  by  the  words  **village 
expenses "  and  other  dues  in  clause  [16]  section  108  of  the 
Oudh  Rent  Act,  1886. 

Snbba  Singh  and  others  v.  Bakhtawar  Singh  ...     29S 

,  Bs.  124A,  124B,  122C,   13D.    See   Jurisdiction.    332 


,  arrears  of — Tenant  admitted  to  holding  of  an  occupancy  tenant 
at  enhancement  rent — Enhancement  of  rent  of  tenant  succeeding 
occupancy  tenant— Rent  Act  [Oi«?/i],  1886,  s,  47. '\  A  tenant 
with  a  right  of  occupancy  in  a  holding  at  a  rent  of  Rs.  90-8-0 
was  rejected  therefrom  in  due  course  of  law.  The  defendant 
took  part  of  the  above  holding  at  a  rent  of  Rs.  20  and  execut- 
ed a  kabuliat  therefor.  The  plaintiff  [landlord]  sued  the 
defendant  for  the  recovery  of  his  rent  at  the  rate  of  Rs.  20. 
The  defendant  contended  that,  as  the  rent  payable  by  the  out 
going  tenant  averaged  less  than  Rs.  2  per  bigha  and  the  rent 
])ayable  by  him  under  his  kahnliat  averaged  over  Rs.'  9  per 
bigha,  the   enhancement  was  illegal. 

Held,  that  section  47  of  the  Oudh  Rent  Act  had  no  appli- 
cation to  the  case  of  an  occupancy  tenant  being  succeeded  by 
a  tenant  not  having  right  of  occumpancy,  and  that  tlierefore 
the  rent  claimed  by  the  plaintiff  at  the  enhanced  rate  mentioned 
in  the  liahdiat  was  perfectly  legal  and  he  was  entitled  to  recover 
it  from  the  defendant. 

Sundar  Chaubc  r.  Mahant  Har  Charan  Das  ...     193 

RENT,  liability  of  lessee  or  his  representative  to  pay  when  'notice  not 

given.    See  Lease  determinable  by  notice.  .,.    1J3 

-— —  of  grove-land  let  by  grove-holder  for  cultivation.    See  Rent  Act 

(Oudh),  1886,  68.  108  cl.  (2)  and  127  ...    i62 
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RENT  paid  by  co-sharer  on  behalf  of  other  co-sharers,  suit  for.    See  Rent 

Act  [Oudhl  8.  108,  cl.  [16]  ,  ...     392 

.,  suit  for.     See  Rent  Act  [Oudh],  1886,  ss.  108,  cl.  [2]  and  127     ...     162 

RES  JUDICATA — Decrees  detennining  esractly  the  same  matter  one  of 
mwhich  decrees  lias  become  final— Pre-emption  suit  for— Appeal 
filed  bej/ond  time  owing  to  erroneous  adrice  given  by  pleader — 
"  Si^fficient  cause  "  for  admitting  appeal  filed  beyond  time — Limita- 
tion Aot^  s,  5.]  Certain  persons  sold  a  share  in  a  yillage  to  one  E 
on  the  7th  February  1899.  On  the  4th  February  1900,  S,  K,,  O,  P. 
and  S  entered  into  an  agreement  in  writing.  This  agreement  recit- 
ed the  fact  of  the  sale,  that  S.  X„  O.  P,  and  8  had  a  right  of  pre- 
emption, that  G.  P.  was  entitled  "  in  every  way,"  and  that  Q.K.O.P* 
and  8  *'  with  an  unanimous  opinion  claimed  for  pre-emption,"  and 
then  provided  as  follows:  "Therefore,  we,  with  the  consent  of  each 
other  do  covenant  and  put  into  writing  that  the  law  costs  and 
miscellaneous  expenses  incurred  in  the  pre-emption  (suit)  shall  be 
borne  by  S.  K.  and  S'y  besides  after  the  disposal  and  success  of 
the  suit  each  party  shall  pay  the  principal  money  together  with 
law  and  miscellaneous  costs  in  proportion  to  the  share  which  he 
buys  and  shall  be  entitled  to  the  said  share."  Two  days  later,  that 
is,  on  the  6th  February  1900,  O.  P.  instituted  a  suit  against  the 
sellers  and  the  purchaser  to  enforce  his  right  of  pre-emption.  On  the 
same  day  S.  K.  instituted  a  suit  against  the  same  persons  to  en- 
force his  right  of  pre-emption.  In  his  ple.int  he  referred  to  the 
agreement,  and  he  alleged  that  after  its  execution  "  O.  P,  acting 
on  some  policy,  colluded  with  (the  purchaser)  and  through  his 
help  and  at  his  cost  made  himself  a  separate  claimant."  G,  Ps. 
suit  was  numbered  32  and  S.  K's  33.  S.  K,  was  made  the  7th 
defendant  in  suit  No  32  and  G.  P.  was  made  the  7th  defendant  in 
suit  No.  33.  The  Subordinate  Judge  decided  the  suits  by  his 
judgment  in  suit  No.  33  in  which  he  passed  a  decree  to  the  effect: — 
"  Decree  that  on  payment  of  Rs.  6,000  upto  1 7th  October 

1900,  G,  P.  plaintiff  in  case  No.  32  or  8,  K.  plaintiff  in  this  case 
(No.  33),  or  both  of  them,  or  any  of  them  ^all  take  possession  by 
right  of  pre*emption  of  tl^  l^anna  6  pies  share  in  question  sold 
under  the  deed  dated  the  7th  February  1899,  but  in  case  of  de- 
fault in  such  payment,  ordered  that  both  the  suits  shall  stand 
dismissed  with  costs.  If  one  of  the  plaintiffs  pays  the  money  and 
the  other  does  not,  the  payment  by  such  plaintiff  shall  be  taken  as 
being  made  in  his  own  case  and  he  shall  be  deemed  a  decreed 
pre^mptor,  but,  if  each  plaintiff  pays  the  same  in  his  case,  the 
question  as  to  who  is  the  person  to  enforce  pre-emption  shall  be 
determined  by  lot,  and  in  conformity  with  the  result  of  such  lot, 
the  unsuccessful  plaintiff's  suit  shall  stand  dismissed  against  the 
vendee  and  the  vendors,  but  not  against  defendant  No.  7  in  each 
case,  it  being  open  to  them  [plaintiff  or  defendant  No.  7  \vi  each  case 
to  ask  eventually  against  each  other  any  relief  that  might  be  basetl 
on  the  genuine  terms  of  the  agreement  dated  the  4th  February 
1900."     A  similar  decree  was  made  in  suit  No.  32. 

In  both  suits  G,  P.  appealed  to  the  Judicial  Commissioner, 
The  appeal  in  suit  No.  33,  the  time  for  presenting  which  expired 
on  the   21st  September  1900,   was  not  presented    till  26th  August 

1901.  The  Court  was  asked  to  admit  it  under  the  provisions  of 
section  5  of  the  Limitation  Act,  on  the  ground  that  the  appellant 
had  sufiQcient  cause  for  not  presenting  it  within  time,  inasmuch 
as,  at  the  time  when  he  preferred  the  app«al  in  suit  No.  32,  he 
consulted  a  pleader  as  to  whether  an  appeal  in  that  suit  should 
only  be  preferrred  or  appeals  in  both  suits  should  be  pieferred ;  aud 
as  he  was  advised  by  the  pleader  that  it  would  sufSce  to  prefer 
an  appeal  in  suit  No.  82  only,  he  preferred  an  appeal  in  that  wu.t 
only.  But  on  the  26th  August  1901,  the  date  fixed  for  hearing  of 
that  appeal  he  was  told  by  another  pleader  that  he  shoold  haVe 
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preferred  appeals  in  both.  He  hatl  no  personal  knowletlge  as  to 
whether  one  or  two  appeals  should  be  preferrei  an  I  in  preferring 
only  one  he  acted  honestly  and  on  the  advice  of  the  plea<ler  first 
mentioned.  The  truth  of  this  statement  of  the  appellant  [G,  P.] 
was  accepted  by  the  Court. 

Jleldy  that  the  circumstance  that  the  appellant  did  not  prefer 
the  appeal  within  time  in  consequence  of  haying  been  erroneonsly 
advised  by  a  legal  practitioner  not  to  prefer  the  appeal  was  not  a 
sufficient  cause  for  not  presenting  it  within  time,  and  that  his 
appeal  in  suit  No.  33  should  be  dismissed. 

Held  further,  that  the  decree  in  suit  No.  33,  which  deter- 
mined that  K  had  a  right  of  pre-emption,  having  become  final,  the 
Court  was  debarred  from  trying  that  question  in  the  appeal  in  suit 
No.  32  by  the  principal  of  res  Judicata, 

Gajadhar  Parshad  r.  Musammat  Lachmin  and  others     ...     SSI 

JifJS  JUDICATA— QueM'ton  of  law^  deeixion  on  Snitfor  pox»e*.^Uin  of 
income  of  temple.']  On  the  9th  January  1894  the  plaintiff  obhiined 
a  decree  against  the  defendant  for  possession  of  a  share  of  the 
income  of  a  temple  as  mortgagee.  Subsequently  the  plaintiff  by 
the  action  of  the  defendant  lost  such  possession  as  he  had  obtain- 
ed under  his  decree.  He  then  brought  a  suit  in  which  he  claimed 
possession  of  the  same  share  alleging  that  there  was  still  due  to 
him  a  certain  sum  on  his  mortgage.  The  first  Court  decreed  the 
claim.  The  Court  of  first  appeal  held  that  the  question,  whether 
the  plaintiff  was  entitled  to  possession  as  against  the  defendant 
being  a  question  of  law,  was  not  red  judicata  under  the  preTious 
decree. 

Held,  that  thq  question  was  re$  judicata.  The  previous 
decree  obtained  by  the  plaintiff  although  pas8e<l  ess  parte  was  yet 
none  the  less  final  oxi  that  account  and  distinctly  showed  that 
the  plaintiff  was  held  to  be  entitled  to  possession  of  the  share  in' 
dispute  as  mortgagee.  It  did  not  signify  whether,  in  law,  the 
decision  embodied  in  the  decree  wi^  right  or  was  wrong. 

Manui  Lai  r.  Bhagwan  Das  .,.  181 


— ^— Sale    of  tnortga^   propertjf    in   eapeeution  af  decree 

— Objectioti  to  execution  of  decree  tak&n  aftet^  part  of  Mortgaged 
property  sold  under  decree— Order  absolute — J^ortgage — Act  IV 
of  1882,  ss.  88  and  89.]  In  Maroh  1889  the  respondent  obtained 
against  the  appellant  a  decree  for  sale  of  certain  mortgaged  pro- 
perty under  s.  88,  Act  IV  of  1883.  The  mortgaged  property  con- 
sist^ of  three  villages,  C  and  2?  in  the  Fyzabad  district  and  iV 
in  the  Barabanki  district.  On  the  6th  May  1889,  after  the  ezpiry 
of  the  period  fixed  for  payment,  the  respondent  applied  to  the  I^s- 
trict  Judge  of  Lucknow  for  the  execution  of  the  decree  by  tbe 
sale  of  N  and  for  the  transfer  of  the  decree  to  Fyzabad  in  view 
to  the  sale  of  the  two  villages  in  that  district.  On  the  20th  March 
1890  JV  was  sold  under  the  order  of  the  District  ifudge  of  Lncknow 
in  execution  of  the  decree,  The  two  villages  in  the  Fysab^i 
district  were  attached  by  the  District  Judge  with  a  view  to  sale 
in  execution  of  the  decree.  The  two  villages  were  thrice  proclaim- 
ed for  sale.  On  the  31st  Janut^y  1891  the  appellant  prayed  thi^t 
the  «t>  land  be  exempted  from  sale.  On  the  6th  June  1891  he 
prayed  for  the  postponement  of  the  then  impending  sale.  Proceed- 
ings in  execution  were  stayed  in  August  1892,  pending  the  dis- 
posal of  suits  brought  by  the  appellant's  brother  in  connection  with 
the  attached  village.  A^ter  the  disposal  of  those  suits,  the  res- 
pondent, on  the  9th  January  1895,  prayed  that  the  proceedings  in 
execution  be  revived  and  continued  and  the  attached  village  bo 
frold.    On  tbe  lOlb  April  1895  the  appellant  presented  a  petition 
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objecting  to  the  proposed  sale  on  the  ground  that  the  decree  was 
not  capable  of  execution,  as  the  respondent  bad  failed  to  apply 
for  and  obtain  an  order  absolute  for  sale  under  section  89,  Act 
IV  of  1882.  The  objection  having  been  disallowed  by  the  District 
Judge,  the  appellant  preferred  an  appeal  against  the  order  of  the 
District  Judge. 

Held  that,  on  the  principle  of  re^judlcata^  the  appellant  was 
precluded  from  objecting  to  the  sale  on  a  ground  which  he  might 
have  raised  but  did  not  raise  against  the  order  which  was  made  by 
the  District  Judge  of  Lucknow  for  the  sale  of  one  of  the  mortgag- 
ed villages  and  against  the  orders  which  were  subsequently  made 
by  the  District  Judge  of  Fyzabad  for  the  sale  of  the  remaining 
two  mortgaged  villages  between  1890  and  1892. 
Inayat-ul-rahman  v,  Sadijc  Hnsain 
JIES  JUDICATA,    See  Civil  Procedure  Code,  ss.  13  aad  43 

.    See  Land  Revenue  Act  (Oudh),  s.  63 

REVENUE,  suit  against  co-sharer  for  arrears  of.    See  Arrears  of  revenue, 
BEVERSIONERS'  right  to  maintain  suit  for  declaration  of  their  rever- 
sionary right  against  Hindu  widow,  in  life  time  of  daughter.    See 
Hindu  Law 

REVIEW  of  judgment  by  judge,   passed  by  his  predecessor,    See  Civil 
Procedure  Code,  s.  522 


Page. 
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360 
27 


• y Documentary  evidence^  discovery  of  new  and 

importatU—Eeidence  of  doubtful    character — Discovery  of  new  ^ 

endence,  when  may  he  good  ground  for  review  of  judgement Civil 

Procedure  Code^  s,  623,]  An  application  for  a  review  of  judg- 
ment cannot  be  granted  merely  on  the  ground  of  the  discovery  of 
new  and  important  evidence,  which  could  not  be  produced  at 
the  time  when  the  decree  was  passed.  The  applicant  has  to  show 
•  that,  after  the  exercise  of  due  dihgenoe,  such  evidence  could  not 
be  produced  at  that  time. 

The  new  and  important  documentary  evidence  contemplated 
by  section  623,  Civil  Procedure  Code,  is  evidence  which  itself  n^igbt 
have  had  effected  upon  the  judgment  had  it  been  produced  in  the 
suit,  and  not  evidence,  which  it  is  very  doubtful,  would  have  had 
such  effect,  and  which  requires  to  be  supplements  by  oral  evi- 
dence before  such  doubt  can  possibly  be  removed. 

Bakar  Ali  Khan  r.  Anjuman  Ara  Begam  ...       59 

PEVISION,  application  tor^Order  of  Court  directing  issue  of  commission 
to  examine  female  witness  and  refusing  to  decide  preliminary  issue 
oflato—Cicil  Procedure  Code,  s.  dBi—^urisdioHon,]  On  an  ap- 
plication under  section  622,  Civil  Procedure  Code,  for  revision  of 
an  order  of  Ihe  Subordinate  Judge  of  Unao  directing  the  issue  of 
a  commission  for  the  examination  of  a  Hindu  lady  one  of  the 
defendants  in  the  suit  and  refusing  the  prayer  of  the  plaintiff  that 
four  preliminary  issues  of  law  should  be  forthwith  decided  upon 
the  documentary  evidence  upon  the  record,  it  was  held  th^t  he 
exercised  his  discretion  in  a  proceeding  which  was  not  tainted 
with  any  irregularity  and  haa  jurisdiction  to  decide  the  question 
before  him. 

Sukhdei  t?.  Ramdei  and  others  ...    151 

•for  order  to  pay  ad  valorem  Court  Fee.    See  Court-Fees 


Act 


-.    See  Civil  Procedure  Code,  ss,  32,  372 
-.    See  Juridiction 


RISK-NOTE  by  consignor.    See  Railway  Act,  1890,  s.  72  (2)  (J) 
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SALE,  application  to  set  aside — Application  to  set  aside  gale  under  #.  310 A 
afier  application  under  s.  311^  Civil  Procedure  Code^  abandoned 
— 8aXe  of  immoveable  property  in  execution  of  decree — Civil  Proce- 
dure Code,  M.  310  A  and  311 — Jurisdiction  to  set  aside  sale.]  On 
February  27th  the  judgment  debtors  applied  to  the  Mansif  under 
section  311 ,  0.  P.  C.,  to  set  aside  a  sale  of  immoTeable  property 
on  certain  grounds.  On  March  16tb  they  withdrew  the  applica- 
tion and  it  was  accordingly  dismissed.  On  the  same  day  they 
made  an  application  under  section  310A,  Civil  Procedure  Code,  * 
and  deposit^  the  sums  required  by  that  section.  The  Munsif  set 
aside  the  sale. 

Held,  that  the  Munsif  had  no  jurisdiction  to  set  aside  the 
sale.  The  words  **  if  a  person  applies'*  in  the  proviso  to  section 
810A  must  be  taken  in  their  literal  and  primary  meaning  and  that 
the  judgment-debtor's  second  application  was  barred  by  that 
proYiso. 

Matadin  and  others  •*.  Sheoraj  Singh  and  another         •..    137 

"  in  execution  of  decree,  application  to  hare  set  aside.    See  CItU 

Procedure  Code,  ss.  244  cl.  (c),  3]^0A,  622  ...    377 

>  of  immoveable  property,  decree  for,  in  simple  money  suit.    See 
Execution  of  decree  ^  ...        9 


in  execution  of  decree.    See  Sale,  appli- 


cation to  set  aside  ...  137 

■  of  mortgaged  property  in  execution  of  decree.    See  Res  judicata,  251 

.        of  tree  in  respect  of  arrears  of  revenue.    See  General  Clauses  Act, 

1^68  ...  22S 

SANCTION  for  prosecution.    See  Criminal  Procedure  Code,  ss.  192,  and 

195  and  637  ...  164 


-.    See  Criminal  Proceedure    Code,  as.  195, 


476  ...      46 

SANCTION  to  prosecute  for  making  false    charge.    See  Penal  Code,  ^ 

B.  211  ...    240 

SEARCH  warrant.    See  Act  III  of  1867,  ss.  3,  6,  6  ...      37 

SECOND  appeal.    See  Act  IX  of  1887,  sch.  ii,  art.  3  ...     403 

SECURITY,  certificate  granted  on  condition  of  giving.    See  Act  VII  of 

1889,  s.  19  ...     ^5 

-,  to  keep  the  peace— Ori*m  directing  to  gin  security  to  keep 


the  peace,  omission  to  serve  accused  toith  copy  of—Substance  of 
information  received  by  Magistrate,  omission  of  in  the  order 
directing  to  give  security— Criminal  Procedure  Cade,  ss.  107, 112, 
lis,  in,  lis,  537.]  One  S  made  a  complaint  against  the  ap- 
pli<»nt.  The  Magistrate  examined  her  and  ordered  the  police 
to  make  a  report.  The  report  having  been  made  the  Magis- 
trate directed  that  notice  should  be  issued  to  the  applicant, 
according  to  law,  to  show  cause  by  a  certain  date  why 
he  should    not    be  requited    to  execute    a  bond   for  Rs.  100 
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to  keep  the  peace  for  six  months.  This  order  did  not  set 
forth  the  sab^tauce  of  the  information  received  by  the 
Magistrate  upon  which  he  was  acting  nnder  s.  107,  Code  of 
Criminal  Procedure,  as' it  should  have  done,  regard  being  had 
to  the  proyisions  of  section  112  of  the  Code. 

Bsldf  that  the  omission  on  the  part  of  the  Ma^trate  to 
set  forth  in  his  order  the  substance  of  the  information  which 
he  received,  and  the  omission  to  serve  the  applicant  with  a 
copy  of  an  order  containing  the  substance  of  such  inform- 
ation amounted  to  omission  within  the  meaning  of  section 
537  and  did  not  vitiate  the  Magistrate's  ord^  directing  appli- 
cant to  give  security.  The  provisions  of  ss.  112,  115,  117 
and  118  Code  of  Criminal  Procedure,  do  not  indicate  that 
an  inquiry  under  section  117  shall  not  bo  permitted  unless 
there  is  in  existence  an  order  which  has  fuUv  complied 
with  the  provisions  of  section  112  and  which  has  oeen  served 
on  such  person  under  section  115.  It  is,  however,  very 
ilesirable  that  Magistrates  should  in  the  performance  of  their 
duties  attend  strictly  to  the  provisions  of  the  law. 

King-Emperor  v,  Swami  Dayal  ...  ...    313 

SEPARATE  appeals  against  two    decrees    passed    in    the    same    suit. 

Bee  Appeal    ...  ...  ...  ...  ...       140 

SESSIONS  JUDGE,    duty    of,    in    examining   witness   as    to    preTioos 

statement,  &o.    See    Evidence  ...  ...  ...    321 

SETTLEMENT     COURT,     decree     of.    See     Rent     Act     (Oudh)    1886, 

88.3  and   141  ...  ...  ...  ...  ...     187 

OFFICER,    entries    in    kh&wat    made    by.    See   Arrears 

of  Revenue        ...  ...  ...  ...  ...         70 

SIMPLE  MONEY  DECREE,  application  to  execute,  in  execution  of 
decree  for  sale  of  mortgaged  property.  See  Execution  of 
decree  ...  ...  ...  ...  ...     108 

SMALL    CAUSE   COURT,    jurisdiction  of.      See     Profits,  suit  for    ...    130 


•  SUIT,    suit    in    nature    of.      See   Act   IX   of 


1887,  sch.  ii,  art.  3  ...  ...                  ...                  ...     408 

SONS    born    after  separation,   right  of,  as    to    ancestral    property.    See 

Hindu   law        ...  ...  ...*                ...                 ...        6 

SPECIAL,  diaries    of    police,  right    to  inspect.    See  Habitual  offender, 

evidence  of  being  ...  ...                 ...                 •*•    90'4 

SPECIFIC    performance    of    contract.  See   Land- Revenue    Act  (Oudh), 

88.  219.  el    id)  ...  ...                 ...                 ...     1*0 


RELIEF    ACT,   s.  42.    See   Rent   Act     (Oudh),    as.    5,    108, 

cl.  (4)  ...  ...  ...  ...  ...    >18 

STATEMENT  embodied  In  ^police  report  or  made  to  another  person 
on  police  Inquiry,  admissibility  of,  in  evidence.  See  Evidence 
Act,   88.    8.    82,    119  ...  ...  ...  ...     246 

-^ —implicating    any     person    made     to    police-officer    while 

investigating   an   offence,    how    to   prove.    See   Habitual     oflen- 
dcr,  evidence  of  being    ...  ...  ••.  •••    203 
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STIPULATION    to  pay    interest  in  de&mlt  of  payment  of  any  instal- 
ment.   8se  Contract  Act,  0. 74  ...  ...  ...  406 

SUB-MORTGAGBB    a    person  having    interest  in  mortgaged  property. 

See    Redemption,  suit  for  ...  ...  ...  33^ 

SUBSTAKOP    of    information     receired    by    Magistrate,    omisrion    of, 
in  the    order    directing     to     give     security.    See   Seoority  to 
keep  the  peace  ...  ...  ...  ...  31S 

SUBSTANTIAL     question     of   law,     salt  below  Bs.  10,000    involving. 

See  Gi?il  Procedure  Code,  ss.  595  and  600  ...  ...  168 

SUCCESSION   Certificate    Act,    s.    19.   See    Act  VII    of    1889,    s.  19...  '213 

•SUFFICIENT     CAUSE',    for     admitting   appeal     filed     beyond    time. 

See  Res  judicata  ...  ...  ...  334 

.    See  Limitation  Act,  s.  5  ...  183 


SUIT  by  lambardar  against  co-sharers  for  share  of  costs  of  litigation 
in  coonectioii  with  samindari.  See  Rent  Act  fOndhJ,  s.  108 
cl.L16|.  J  ...298 

— »-for  damages  for   breach  of   contract   against   Secretary    of   State 

for  India.    See  Act  IX  of  1887,  sch.  11.  art  3  ^  ...  4(^ 

for  possession     of   income  of   temple.    See  lies  Judicata  ...  181 

for  share  in   offering    not    one    In    which    right     to     prop^ty  is 

involved.    See   Ifahabrahmani    collections,  right  to  ...  225 

,  frame  of.    See  Civil  Procedure  Oodei,  s.  373  ...  3$7 

T. 

TBN ANT  admitted  to  holding  of  an  occupancy    tenant  at  enhanced  rent. 

See  Bent,  arrears  of  ...  ...  ...  193 

■  holding  land  under  decree  of  Court,   suit   for  possession  against, 

as  trespasser.    See   Rent  Act    [Oudh],  ss.   5^108    cl.  (4)  ...  11$ 

.    5^  Occupancy,  right  of  ...  ...  ...  176 


,  suit  for  arrears   of    rent    and    interest  against.    See  Bent  Act 

(Oudh),  1886,  ss.  3  and  141  ...  ...  ...  187 

TBNDER  of  amount  due  on  mortgage,  absence   of.    See  Redemption,  suit 

for  —  ...  •'•  127 

TRANSFEREE,  bond  fide  inquiries    of    legal    necessity  by.    See  Hindu 

Law  ...  ...  ...  18 

TRANSFER  OF  PR0PER7ir  ACT,  ss.  43,  85,  86  and  93.  See  Redemption, 

suit  for  ...  ...  333 


. ^,S8.55,  m--Aci  IV  of  1882,   «f.  55,«8- 

Damage^or  breach  ofHatukor^  covenant  for  iUle^Gnrenane  for  quiet 
enjoyment,  breach  of,]  On  Juue  30th,  1888,  the  defendant,  in  consi- 
deration of  a  certain  sum  of  money,  executed  in  favour  of  the  - 
plaintiff  a  birt-patr  of  certain 'lands.  Subsequenly  B.  P,  a 
brother  of  the  defendant,  who  had  absconded,  appeared  in  1897 
and  established  his  right  to  half  this   property  and  to   that  extent 
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dispoMeflsed  the  plaintift  In  his  plaint,  in  the  suit  against  the 
dc^dantfthe  plaintiff  aought^a  decree  for  certain  other  land, 
belonging  to  the  defendant,  to  replace  the  land  form  which  he 
had  been  diBpOBseeeed. 

ffeld^  that  the  plaintiff  i  was  not  entitled  to  take  anj  land 
from  the  defendant  in  lien  of  the  land  of  which  he  had  been 
deprived  by  the  defendant's  brother,  bat  in  the  absence  of  a  con- 
tract to  the  oontrary*  express  or  implied,  the  defendant  was  liable 
in  damages  for  breach  of  the  statutory  covenant  for  title  or  the 
statutory  oovenant  for  qniet  enjoyment. 
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UNDUB  INFLUENCE.    See  Contract  Act,  s.  16,  sub-sec.    (3)  ...  307 


-.    See     Land      Bevenue     Act     (Oudh|,     bs.    173 
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USUFBUCTUABY    MOBTGAGE.    See  Bedemption,    suit  for  ...  166 

,  suit    for  sale  of    properly  under. 
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